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CORRIGENDA. 

Page     17,  line  7  from  top,  for  "these"  read  "  there." 

17,  line  10  from  top,  before  "  appean"  insert  "it. 

86,  Ime  2  from  top,  before  **  bonnd"  vuert  "  not. 

52,  maiginal note,  for  "notice"  read  *<eTidence. 

58,  line  10  from  bottom,  for  "  12th"  read  **  Ut." 

54,  line  21  from  top,  for  "  12th"  read  **  1st. 

54,  line  81  from  top,  for  <*  12th"  read  "  Ist. 

71,  line  6  from  top,  for  " c  2"  read  •*  c  78." 
825,  line  9  from  top,  for  "  Stephens"  read  <*  Stephen." 
887,  first  line,  for  "  plaintiff"  read  *'  defendant." 
843,  line  2  from  bottom,  for  "  section"  read  "order." 
886,  last Une,  for  "nor"  read  "we." 
412,  in  reference  "  Sty.  292"  dele  "Lord  Lyndhnrst  in  note." 
429,  line  5  from  bottom,  for  "  Lords"  read  "  Commons.'* 
484,  line  5  from  bottom,  for  "  according"  read  "  acceding." 
579,  line  5  from  bottom,  for  "  proof  of  soffldent"  read  "  sufficient  proof." 
501,  line  18  from  top,  for  "  plaintiff  excepted  "  read  "  defendant  excepted. 
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COMMON  LAW    REPORTS, 


OF  CASES   ARGUED   AMD  DETERMINED   IN 


THE   COURTS   OF 


QUEEN'S  BENCH,  COMMON  PLEAS,  EXCHEQUER, 


tlftitqutv    tfjbamier 


AND 


COURT  OF  CRIMINAL  APPEAL 


W.  J.  DOYLE  aDd  another  t;.  JOHN  CALLANAN. 


M.  T.  1850. 
(Queen's  Bench.)  jvw.  19. 


RxTKoiiBs,  on  behalf  of  the  defendant,  moved  to  set  aside  the  writ  Awritofsmn- 

mons  required 

of  summons  in  this  cause  and  the  copj  thereof  as  served,  also  the  the  defendant 

to  cause  an 

service  thereof  and  the  declaration  filed  thereon,  on  the  ground  of  appearance  to 

be  entered  for 

irregularity,  the  writ  of  summons  and  the  copy  thereof  as  so  served  him  tn  an  ac- 

(or  the  copy  so  served)  and  the  declaration  being  irregular,  inasmuch  2^6.  the  de- 
as  the  writ  of  summons  and  the  copy  so  served  (or  said  copy  so  grounded 
served)  required  the  defendant  to  cause  an  appearance  to  be  entered  ^^'^l^iunpsit. 

in  this  Ck)urt  in  an  action  of  debt,  whereas  the  declaration  was  in  ^^^  that  this 

was   an    irre- 

an  action  of  trespass  on  the  case  on  promises  and  for  the  costs  of  gulariiy,    and 

the  proceed- 

the  motion*  ings  would  be 

set    amde    on 
The  motion  was  grounded  on  the  writ  of  summons,  which  the  motion ;  but 

that  the  irre- 

plaintifTs'  attorney  was  by  notice  required  to  produce  in  Court,  the  gularity   was 

copy  thereof  as  served,  and  the  declaration.  defendant  bar* 

The  declaration,  which  was  in  assumpsit,  was  filed  on  the  2nd  ^^  in^^e^ 
of  November  1860,  and  notice  thereof  given,  and  a  copy  furnished  ^^^' 
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M.  T.  1850.  the  same  day,  and  the  rule  to  plead  was  served  on  the  5th  of 
Queen's  Bench  ^-  . 

v-^-v '     November. 

^^  The  declaration  contained  the  common  counts  for  goods  sold  and 

CALLANAN.   delivered,  and  the  money  counts. 

The  plaintiffs  residing  out  of  the  jurisdiction,  on  the  6th  of 
November  a  notice  requiring  attendance  before  the  Master  to 
measure  security  for  costs  was  served  on  plaintiffs'  attorney,  and 
notice  of  the  present  motion  was  served  on  the  1 1th  of  November. 
The  writ  of  summons  required  the  defendant  to  "  cause  an  appear- 
''  ance  to  be  entered  for  him  in  our  Court  of  Q.  B.  at  Dublin,  in  an 
"action  of  debt  at  the  suit  of, "  &c* 

This  is  a  clear  irregularity,  the  writ  being  in  debt  and  the 
declaration  in  assumpsit :  Moore  v.  Forsier  (a).  The  writ  in  that 
case  was  in  debt,  the  declaration  substantially  in  assumpsit;  and 
Wilde,  C.  J.,  says : — "  As  therefore  the  first  count  may  be,  and  the 
"second  is,  a  good  count  in  assumpsit,  I  think  we  are  justified,  as 
"  against  the  plaintiff,  in  saying  that  the  whole  is  a  good  declaration 
"  in  assumpsit,  and,  as  it  is  inconsistent  with  the  process,  must  be  set 
"aside." — [Blackburne,  C.  J.  Is  there  any  difference  between 
the  English  and  Irish  Acts  as  to  the  writ  ?] — None,  except  in  the 
schedule  to  the  English  Act  the  form  of  summons  differs,  'nompson 
V.  Dieas  (b)  ;  the  writ  there  was  in  trespass,  and  the  dedaration 
trespass  on  the  case,  and  the  Court  set  it  aside  for  irregularity. 

J,  H.  Orpen,  contra. 

This  application  is  too  late :  Hinton  v.  Stevens  {e).  There  it  was 
held  that  an  objection  to  a  notice  of  declaration  on  the  ground  of 
variance  from  the  writ  must  be  taken  within  four  days  from  the  time 
of  serving  the  notice  ;  here  it  was  not  until  nine  days  after  the 
declaration  was  served  that  this  notice  of  motion  was  served.  Chubh 
V.  Nieholson  (d)  ;  Golding  v.  Scarborough  (e).  In  that  case  the 
aqfias  was  an  action  on  promises,  and  the  declaration  was  in  debt, 
and  an  application  to  set  aside  the  declaration  for  irregularity  was 

(a)  5  Com.  B.  220.  (*)  2  Dowl.  P.  C.  98. 

(c)  4  DowL  P.  C.  283.  (rf)  1  Har.  &  Wol.  606. 

(e)  2Har.  4WoL9iu 
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held  too  late,  as  four  days  had  elapsed  since  the  declaration  was  M.  T.  1850. 
delivered,  and  this  too,  though  the  defendant's  attorney  was  changed :      ^^^y^-/ 
F'ynn  y.  Kemp  (a) ;  Edwards  v.  Collins  (b). 

Further,  the  defendant  has  waived  anj  irregularity,,  because  he  callanan. 
has  taken  a  step  by  an  application  for  security  for  costs ;  and  as  to 
the  costs  of  this  motion,  the  plaintiffs  must  necessarily  have  them, 
because  the  notice  here  is  too  large,  inasmuch  as  it  appears  the  writ 
is  quite  regular,  and  yet  they  seek  to  set  it  aside  and  service  thereof 
as  well  as  the  declaration  :  Cox  v.  JBucknell  (c). 

Per  Curiam.^ 

The  defendant  has  waived  the  irregularity  complained  of  by 
taking  a  step  in  the  matter,  and  the  motion  must  be  refused,  with 
costs. 

(a)  2  DowL  P.  C.  630.  (6)  5  Dow.  P.  C.  227. 

(c)  5  B.  &  Aid.  892. 
*  The  Chief  Justicb  and  Moobe,  J. 


Note. — ^In  JRoiltm  t.  Jejffery  (2  Dow.  P.  C.  637),  where  the  writ  was  in  debt, 
tad  the  declaration  was  partly  in  debt  and  partly  in  assnmpsit,  the  Court  refiised 
to  set  them  aside  as  being  irregalar,  but  left  the  party  to  demur. 


CBANSTONS  and  another  v.  FITZGERALD. 

Nov,  19. 

CosBT,  on  behalf  of  the  plaintiffs,  moved  that  the  appearance  in  this  ^^^  ^^ 

cause  entered  for  the  defendant  be  set  aside,  inasmuch  as  the  defend-  ^^  outlawed 

'  and  an   order 

had  been  made 
on  the  appli- 

The  defendant  in  1846  became  liable  on  his  promissory  note  to  cation  of  the 
.  plaintiffe 

William  Cranston,  one  of  the  plaintiffs,  and  he  being  unable  to  have  to  substitute 

service  of  a 
writ  of  sommons  on  him  by  serving  his  agent;    Held,  that  the  defendant  having 
entered  an  appearance  to  the  writ  so  substituted,  was  entitied  so  to  do,  notwith- 
standing tiie  judgment  of  outlawry  was  unrerersed. 


ant  was  an  outlaw. 
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M.  T.  1850.  him  served  with  anj  writ  or  process,  judgment  of  outlawry  was  had 
Queen*$  Bench         .        , . 

against  him  on  the  30th  of  Maj  1849,  on  foot  of  this  promissory 

note.  The  present  action  was  brought  for  recoyexj  of  the  amount 
of  the  promiBSorj  note  which  had  been  indorsed  to  the  plaintiflBy 
who  were  co-partners,  and  of  other  debts  due  bj  the  defendant  to 
the  plaintifis.  Service  of  the  writ  of  summons  on  the  manager 
and  agent  of  the  defendant,  who  resided  out  of  the  jurisdiction, 
was  substituted,  and  an  appearance  bj  an  attorney  was  entered 
for  him  on  the  11th  of  July  1850.  This  motion  is  made  for  the 
purpose  of  compelling  the  defendant  to  reverse  his  outlawry,  which 
he  may  do  on  motion,  but  the  Court  will  impose  the  terma  on 
him  of  appearing  to  the  action  and  paying  the  costs  of  the  out- 
lawry proceedings.  An  outlaw  has  no  iocus  standi  in  any  Court 
for  his  own  benefit  except  for  the  purpose  of  reversing  his  out- 
lawry.— [Blackbubns,  C.  J.  Tou  have  invested  him  with  the 
power  of  which  you  seek  to  deprive  him  by  serving  him  with  a 
writ  requiring  his  appearance. — Mooss,  J.  His  appearance  has 
been  induced  by  your  own  acts,  why  then  should  he  be  deprived  of 
the  benefit?] — The  judgment  of  outlawry  is  a  judgment  for  the 
Queen,  ''that  the  defendant  be  outlawed,"  and  the  disability  cauaed 
by  such  judgment  cannot  be  removed  but  by  the  reversal  of  the 
judgment.  It  is  not  sought  to  deprive  the  defendant  of  the  power 
of  appearing,  but  to  compel  him  to  remove  the  impediment  to  his 
appearance.  The  very  exigency  of  the  writ  of  summons,  command- 
ing his  appearance  in  the  Queen's  Court,  requires  that  he  should 
appear  cleared  of  the  contempt.  In  2  Lush's  Practice^  p.  683,  it 
is  stated  that  an  outlaw  is  incapable  of  defending  an  action.  In 
Loukes  T.  ffoibeaeh  (a)  it  was  held  that  a  party  outlawed  in  the 
King's  Bench,  in  an  action  to  recover  the  arrears  of  an  annuity, 
could  not  be  heard  in  the  Common  Pleas  on  a  motion  to  set  aside  the 
deed  of  annui^;  in  that  case  Parke,  J.,  delivered  the  judgment  of 
the  Court,  and  adopted  the  principle  and  language  of  the  Judges  in 
the  case  of  Griffith  v.  Middleton  (6),  that  a  person  outlawed  is  not 
receivable  to  sue  in  any  Court  unless  it  be  to  reverse  his  own  out- 
lawry ;  for  it  was  said  that  when  it  is  ad  lucrandum  there  ought  to 

(a)  4  Swg.  418.  (6)  Cio.  Jac  425. 
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be  ability  in  the  person,  and  it  is  all  one  to  gain  bj  waj  of  diseharge  M.  T.  1850. 

as  by  way  of  perquisition.    An  outlaw  cannot  appear  in  Court  for  ^11 — y— ^ 

any  purpose  but  to  reverse  his  outlawry :  Aldridge  v.  JBuUer  (a) ; 

and  to  this  rule  there  are  but  these  exceptions :  He  may  sue  or         fitz* 

defend  m  auier  draii,  or  may  be  a  competent  witness,  or  he  may 

apply  for  his  discharge  under  the  Insolvent  Debtors'  Act,  and  may 

appear  in  Court  also  for  the  purpose  of  applying  for  his  discharge 

from  custody  when  the  writ  or  power  of  the  Court  has  been  abused, 

or  irregularly  used  against    his  person:    Hawkins  v.  HaU{h)\ 

Walker  v.   Tkeliu$on(e);  Davie  v.    Trevanian  {d).     An  outlaw 

<»nnot  for  his  own  benefit  move  to  have  a  bill  of  costs  taxed :  In 

re  Pord{e)  ;  even  when  acting  in  a  representative  capacity,  if  he 

appear  to  be  personally  interested  in  the  matter :  In  re  Mander(f), 

There  the  judgment  of  outlawry  was  sued  out  by  third  parties. 

J.  H.  Orpen^  contra. 

This  motion  is  quite  irregular.  Here  a  writ  issues  at  suit  of  the 
plaintiffs  requiring  the  defendant  to  appear  at  a  certain  time,  and  he 
does-  appear  according  to  its  exigency ;  what  more  is  required  ?  It 
u  a  motion  to  the  discretion  of  the  Court,  and  there  is  no  precedent 
ior  the  preaent  application.  The  plaintiffs  might  perhaps  have 
replied  the  outlawry.  The  distinction  taken  in  all  the  cases  cited 
is  that  the  outlawed  person  is  not  merely  entitled  to  protect  huoaself 
from  arrest,  but  that  he  is  also  entitled  to  come  into  Court  and 
defend  himself  like  any  other  person,  but  that  he  cannot  come  into 
Court  seeking  a  benefit  for  himself  until  the  outlawry  be  r^noved : 
Sae.  Ah,  tit.  OuUawry^  D.  A  party  in  contempt  is  entitled  to  appear 
and  resist  any  proceedings  taken  against  him  :  King  v.  Bryant  {g). 
— [Blackbubne,  C  J.  Is  there  any  precedent  of  a  replication  of 
outlawry  to  a  plea  in  bar  ? — Moore,  J.  An  outlaw  may  defend  an 
action ;  and  here  the  plaintiffs  have  actually  obtained  an  order  of 
the  Court,  substituting  service  on  the  defendant's  agent.] 

(a)  2  M.  &  W.  412.  (6)  1  Beav.  73. 

(<r)  1  DowL  N.  S.  277,  578.  (rf)  2  Dowl.  &  L.  743. 

(e)  10  Jut.  757.  09  6  Q.  B.  867. 

ig)  3  Myl.  &  Cr.  1»5. 


COMMON  LAW  REPORTS- 


M.  T.  1850.        Ofpen  was  stopped  and — 

Queen* $  Bench 


Cosby  replied. 


QEBALD. 


CBANSTOirS 

V, 

FiTz-  The  jadgment  of  outlawry  is  simply  that  the  defendant  be  cot' 

lawedy  and  it  matters  not  for  what  or  by  whom  that  judgment  has 
been  sued.  It  is  in  the  power  of  an  outlaw  to  reverse  his  outlawry 
on  motion  and  enter  an  appearance  for  himself,  and  he  canoot 
appear  until  afler  such  reversal.  Even  in  bringing  a  writ  of  error, 
the  error  cannot  be  suggested  by  the  outlaw  himself,  but  by  an 
amicus  Curia,  There  is  no  instance  of  a  replication  of  outlawry ; 
for  if  an  outlaw  could  not  appear,  it  follows  that  he  could  not  plead. 
In  Hawkins  v.  Hctll  the  proceeding  was  a  penal  one ;  the  defendant 
was  in  custody  and  the  process  of  the  Court  had  been  abused,  and 
Lord  Langdale  held  that  the  outlaw  might  apply  to  the  Court  for 
his  personal  protection  when  he  had  been  improperly  detained. 
Here  the  defendant  by  his  appearance  seeks  a  gain  for  his  own 
benefit  by  way  of  discharge. 

Blackburne,  C.J. 

This  motion  is  of  an  extraordinary  character  and  must  be  refused. 
It  is  certainly  one  to  the  discretion  of  the  Court;  but' are  we  on 
motion  to  set  aside  this  appearance  ?  it  being  entered  actually  on  the 
compulsion  of  the  plaintifis  themselves.  It  is  in  fact  an  endeavour 
to  get  rid  of  this  appearance,  which  the  plaintiffs  have  compelled  the 
defendant  to  enter,  and  thereby  to  preclude  him  making  any  defence 
to  which  he  is  entitled. 

Motion  refused,  with  costs* 


COMMON  LAW  REPORTS. 


M.  T.  1850. 

Que€n*s  Bench 


HENRY  LUTTRELL  v.  THOMAS  M'CREERY. 


June  7- 
Nov.  5,  22. 


CovxNANT  for  non-payment  of  rent. — The  declaration  stated  that  A  dedaiation 

stated  an   in- 

the  Earl  of  Carhampton,  being  seised  in  fee  of  certain  premises,  bj  dentnre   of 

1792,  which 

indenture  of  the  19th  of  Maj  1792,  bargained  and  sold  the  same,  oontamed  a 

with  the  appurtenances,  to  one  William  Drought  for  one  year,  who,  renewal  on  the 

by  virtue  of  said  indenture  and  of  the  statute  for  transferring  uses  ^^^^  ^  ^ 

into  possession,  became  possessed  thereof;  that  the  Earl  of  Car-  ^^jg^^^h^ 

hampton.  being  seised  of  the  reversion  of  the  said  premises,  on  the  ®^  payment  of 
r    ^  o  '^  a  peppercorn 

10th  of  May  1792,  released  and  confirmed  unto  William  Drought,  ^^*  ^^  that 

the  nominated 

his  heirs  and  assigns,  the  said  premises  :  To  hold  the  same  from  the  life  was  to  be 

indorsed    on 

25th  of  March  1792,  for  the  lives  of  M.  D.,  D.  F.  and  J.  M.,  and  the  indenture 

or  on  a  sepa- 

tbe  survivors  and  survivor  of  them  (with  a  covenant  for  perpetual  rate  deed, 

label  or  parch- 
renewal),  yielding  and  paying  the  yearly  rent  of  £40.  That  William  ment.  ItUien 

Drought  did  thereby,  for  himself,  his  heirs,  executors,  administra-  de^ofoneof 

tors  and  assigns,  covenant  to  pay  the  rent  to  the  Earl  of  Carhampton,  J^^  Siat  bvan 

and  that  the  Earl  of  Carhampton  did,  for  himself,  his  heirs,  &c.,   j^^g^^^^a 

covenant  with  William  Drought  that  upon  the  death  of  any  of  the  *^®  hand  and 

seal  Ox  plain** 

tiff  and  defend- 
ant, reciting  the  indentnre  of  1792,  and  that  all  the  estate  and  interest  of  the  lessor 
in  that  lease  vested  in  plaintiff,  and  the  estate  of  the  lessee  in  the  defendant,  and 
that  the  defendant  had  applied  for  a  renewal  of  the  indenture  of  1792  by  inserting 
the  life  of  D.,  and  that  pLuntiff,  in  pnrsoance  of  that  covenant,  added  and  inserted 
said  life,  Habendum  for  the  three  lives  and  the  sorvivor,  and  snch  other  life,  &c, 
**  subject  to  the  rent  and  aU  the  other  covenants  in  the  indenture  of  1792  contained  on 
the  lessee* e  part  to  be  done  and  performed.** 

The  declaration  then  averred  a  covenant  by  the  defendant  to  pay  the  rent,  the 
existence  of  the  term,  and  that  the  rent  accrued  due,  and  non-payment.  The 
•defendant  craved  oyer  and  pleaded  that  before  the  rent  became  due  the  defendant, 
by  an  indentnre  therein  mentioned,  assigned  his  interest  in  the  premises ;  that  the 
assignee  entered,  and  that  the  plaintiff  after  the  entiy  Deceived  rent  from  the  assignee 
and  accepted  him  as  his  tenant. 

Held,  on  general  demurrer,  that  such  plea  was  bad,  the  reference  by  the  deed  of 
1818  to  the  deed  of  1792  incorporating  all  the  covenants  in  the  deed  of  1792,  and 
the  deed  of  1818  containing  the  words  "  subject  to  the  said  yearly  rent  of  X40  ster- 
ling,'* raised  an  express  covenant  to  pay  the  rent,  and  that  such  covenant  was  obli- 
gatoiy  on  the  defendant  after  his  assignment  over. — [Crampton,  J.,  dissentiente.'] 

A  covenant  for  renewal  means  that  the  tenant  is  to  have  at  all  times  a  subsisting 
1^^  estate  for  three  lives  and  the  life  of  the  survivor,  and  that  the  landlord  is  to 
have  aU  his  legal  remedies  for  the  recovery  of  the  rent. — Per  Moore,  J. 

Heldy  per  Crampton,  J.,  that  no  new  estate  was,  or  intended  to  be,  created  by 
the  deed  of  1818 ;  that  the  intention  was  to  continue  the  old  estate  by  way  of  enlarge- 
ment, and  leave  the  relation  of  landlord  and  tenant  as  it  stood  before. 
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LUTTBEIX 

r. 

M^CREEBY. 


M.  T.  1850.  liveSy  on  payment  of  a  peppercorn  fine,  he  would  add  and  insert  to 

CHiffft*f  Bench 

the  time  and  term  thereby  granted  the  life  of  such  person  as  might 

be  named,  which  nominated  life  was  to  be  indorsed  on  the  indenture 
or  written  on  a  deed,  label  or  parchment,  to  be  affixed  to  the  inden- 
ture, or  in  a  separate  deed  or  writing,  declaring  the  life  or  lives 
failing,  and  the  life  and  lives  so  added  in  lieu  thereof  fProferty, 

It  then  stated  that  during  the  existence  of  two  of  the  lives  the 
third  one  dropped  on  the  Ist  of  April  1818,  and  that  on  the  2l8t 
of  April  1818,  by  indenture  made  between  plaintiff  and  defendant 
(Profertjf  reciting  that  the  estate  and  interest  of  the  Earl  of  C!ar- 
hampton  in  the  premises  was  legaUy  vested  in  the  plaintifi^  and 
that  the  estate  and  interest  of  William  Drought  was  vested  in  the 
defendant,  and  that  J.  M.,  one  of  the  lives  in  the  indenture  of  the 
10th  of  May  1792,  was  dead,  and  that  defendant  had  appHed  for  a 
renewal  thereof  by  inserting  the  life  of  the  Duke  of  Leinster ;  that  he 
(the  plaintiff)  added  the  life  of  the  Duke  of  Leinster  to  the  time  and 
term  granted  by  the  original  indenture :  To  hold  the  premises  unto 
the  defendant,  his  heirs  and  assigns,  for  and  during  the  life  and  lives 
of  M.  D.,  D.  F.  and  the  Duke  of  Leinster,  and  the  survivors  and 
survivor,  subject  to  the  yearly  rent  and  to  the  covenants  in  the 
indenture  of  the  10th  of  May  1792  contained.  That  defendant  bj 
said  last-mentioned  indenture  covenanted  to  pay  the  rent  on  every 
29th  day  of  September  and  25th  day  of  March ;  that  the  last-men- 
tioned term  still  continued,  the  life  of  the  Duke  of  Leinster  being 
still  in  being ;  and  that  on  the  25th  of  March  1849  the  sum  of  £60 
for  one  and  a-half  year's  rent  was  and  still  is  in  arrear. 

Breach — Non-payment  of  the  same. 

The  defendant  craved  oyer  of  the  deed  of  1818,  which  was  as 
follows : — 

'^This  indenture,  made  the  21st  of  April  1818,  between  Henry 
^Luttrell  of,  ^.,  of  the  one  part,  and  Thomas  M'Creery  of,  &C.,  of 
the  other  part:  Whereas  by  indenture  of  lease  bearing  date  the 
10th  day  of  May  1792,  and  hereunto  annexed,  Henry  Lawes  Earl  of 
*^  Carhampton,  for  the  considerations  therein  mentioned,  did  demise 
^*  and  set  unto  William  Drought  of,  &c.  (in  his  actual  possession  then 
^*  being  by  virtue  of  a  bargain  and  sale  tberein  recited),  all  that  and 
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•*  those  the  dwelling-house,  &C.,  situate  in  the  city  of  Dublin,  as  then  ^*  T.  1850. 

**  ^  Queen'sBench 

** held  by  the  said  William  Drought,  to  hold  to  the  said  William     ^    -y  ■  '^ 

LUTTBEIiL 

*^  Drought,  his  heirs  and  assigns,  for  the  lives  of  M.  D.,  D.  F.  and  «;. 

"  J.  M.,  at  the  yearly  rent  of  £40,  payable  half-yearly,  in  which    «  cheebt* 

**  said  lease  is  contained  a  covenant  for  the  perpetual  renewal  thereof 


on  the  payment  of  a  fine  of  one  peppercorn :  And  whereas  the 
estate  and  interest  of  the  said  Earl  Carhampton   in  the   said 
premises  is  now  legally  vested  in  the  said  Henry  Luttrell,  and  the 
*' estate  of  the  said  William  Drought  therein  is  now  legally  vested 
in  the  said  Thomas  M'Creery:  And  whereas  the  said  John  Moore^ 
one  of  the  lives  in  the  said  lease  mentioned^  is  dead,  and  the  said 
nomas  M^Creery  haih  applied  to  the  said  Henry  Luttrell  to 
**  execute  a  renewal  thereof  hy  inserting  the  life  of  the  Duhe  of 
*'  Leinster  in  the  place  and  stead  of  the  said  John  Moore j  to  which 
^  the  said  Henry  Luttrell  hath  agreed.    Now  these  presents  witness 
**  that  the  said  Henry  Luttrell,  in  pursuance  of  the  covenant  for 
'*  renewal  in  said  lease  contained,  and  for  and  in  consideration  of  the 
**  fine  of  one  peppercorn  to  the  said  Henry  Luttrell  paid  on  the 
**  perfection  hereof  by  the  said  Thomas  M*Creery,  the  receipt  whereof 
''  18  hereby  acknowledged,  hath  added  and  inserted,  and  by  these 
**  presents  doth  add  and  insert  to  the  time  and  term  of  said  lease,  the 
*'  life  of  Augustus  Frederick  Duke  of  Leinster,  to  have  and  to  hold 
^ihe  said  premises,  with  the  appurtenances,  unto  the  said  Thomas 
**  IPCreery,  his  heirs  and  assigns  for  and  during  the  natural  life 
**  and  lives  of  the  said  Mary  Drought,  David  Fleming  and  Au- 
**gustus  Frederich  Duke  of  Leinster  and  the  survivor  and  survivors 
**  of  them,  and  for  and  during  the  natural  life  and  lives  of  all  and 
<<  every  such  other  person  and  persons  as  shall  from  time  to  time  for 
**  ever  hereafter  be  added  to  the  time  and  term  of  said  lease  in  pur* 
''snance  of  the  said  covenant  for  the  perpetual  renewal  thereof  as 
"  in  said  lease  mentioned,  subject  to  the  said  yearly  rent  of  £40 
**  sterling,  and  to  all  and  singular  the  covenants  and  agreements  in 
^'said  indenture  of  lease  contained,  and  which  on  the  tenant  or 
^'lessee's  part  are  or  ought  to  be  paid,  done  and  performed." 

The  defendant  then  pleaded,  that  after  the  making  of  the  said 
demise  in  the  declaration  mentioned,  and  of  said  indenture  of  the 

VOL.   1.  2  L 
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M.  T.  185a  21st  day  of  April  1818,  and  before  any  part  of  the  rent  in  the 

^ sr^^     plaintiff's  declaration  mentioned  became  doe  or  payable,  to  wit^  on 

^  the  5th  day  of  Febmary,  in  the  year  of  onr  Lord   1845»  in  the 

oonnty  of  the  city  aforesaid,  he  the  said  defendant,  by  a  certain 
indenture  of  assignment  by  him  then  made  and  duly  signed ;  by 
the  defendant^  and  sealed  with  his  seal,  for  the  consideration  therein 
mentioned,  did  bargain,  sell,  assign,  transfer  and  set  over  onto 
Patrick  Boache,  his  heirs  and  assigns,  all  the  right,  title,  property, 
interest,  claim  and  demand  whatsoever  of  him  the  defendant,  d^  in 
and  to  the  said  demised  pr^nises,  with  the  appurtenances,  to  have  and 
to  hold  to  the  said  Patrick  Boache,  his  heirs  and  assigns;  by  virtue  of 
which  said  indenture  of  assignment  the  said  Patrick  Boache  after- 
wards, to  wit,  then  and  there  entered  into  the  said  demised  premiaeB 
with  the  appurtenances,  and  became  and  was  thereof  possessed  and 
seised  for  the  said  three  lives,  whereof  the  plaintiff  on  the  day  and  year 
at  the  place  aforesaid  had  notice ;  and  the  defendant  further  saith  that 
the  pUintifi^  after  the  entry  of  the  said  Patrick  Boache  into  the  said 
demised  premises,  with  the  appurtenances^  under  and  by  virtue  of 
the  said  assignment,  to  wit,  on  ^he  29th  day  of  September,  in  the 
year  of  our  Lord  1646,  in  the  conn^  of  the  city  aforesaid,  did  accept 
and  receive  a  large  sum  of  money,  to  wit  the  sum  of  £20,  late  Iriah 
currency,  for  the  rent  of  the  said  premises,  with  the  appurtenances, 
in  form  aforesaid  reserved  and  made  payable,  and  then  and  there 
accepted  the  said  Patrick  Boache  as  his  tenant  of  the  said  demised 
premises,  with  the  appurtenances—- Per(^caltofi. 

The  defendant  pleaded,  secondly,-  moii  €k%  factum  to  the  deed  of 
April  1818,  and  issue  was  joined  thereon. 

General  demurrer  by  the  plaintiff  to  the  first  plea,  and  joinder 
by  defendant. 

Ormibif  (with  him  Napier\  for  the  demurrer. 

The  defendant  is  estopped  from  denying  we  have  title,  for  the 
deed  of  1818  states  that  the  defendant's  legal  estate  is  in  us,  and  the 
defendant  had  applied  to  us  for  a  renewal ;  and  so  in  the  declaration 
it  is  alleged  that  in  compliance  with  the  request  that  renewal  had 
been  granted.     How  can  it  be  argued  that  there  is  not  a  covenant 
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liUTTBXLL 
V, 


to  pay  the  rent?     On  the  face  of  the  instrument  that  covenant  M.  T.  1850. 

Quten'a  Bench 
ai^^ears— an  instmment  under  the  hand  and  seal  of  the  defendant. 

It  recites  the  deed  of  May  i792|  recites  the  covenant  for  renewal  and 
the  yearly  rent^  and  witnesses  that  in  pursuance  of  said  covenant  for 
renewal,  the  lessor  adds  and  inserts  the  new  life,  *'  to  hold  subject  to 
*'the  said  yearly  rent  o£  £40,  and  to  all  and  singular  the  covenants 
"  and  agreements  in  said  indenture  of  lease  contained,  and  which  on 
**  the  tenants  or  lessee's  part  are  or  ought  to  be  paid,  done  and  per> 
''formed."  The  mayim,  "  Verba  relata  hoc  maxime  cperaniurper 
refereniiam  ui  in  eis  in  esse  ffidentur,*  applies  here :  LleweUyn  v. 
The  Earl  of  Jersey  and  another  (a).  There  a  deed  recited  a  con- 
trsct  for  the  sale  of  certain  lands  by  a  description  corresponding  with 
that  subsequently  contained  in  the  deed,  and  then  proceeded  to 
convey  them  with  a  reference  for  that  description  to  three  schedules. 
The  portion  of  the  particular  schedule  relating  to  the  piece  of  land 
in  question  stated  in  one  column  the  number  which  this  piece  was 
marked  on  a  plan,  and  in  another  column,  under  the  heading  ''  des- 
cription of  premises,"  it  was  stated  to  be  a  small  piece  marked  on  the 
plan ;  and  the  Court  of  Exchequer  held  that  it  was  the  same  thing  as 
if  the  map  or  plan  referred  to  in  the  schedule  had  been  actually 
inserted  in  the  deed.  It  is  not  necessary  there  should  be  an  express 
agreement  to  pay  the  rent:  Doe  d.  Bains  v.  KneUer{b).  The 
words  there  were  "at  and  under  the  rent  of  £80  a-year;"  and 
Tenterden,  C.  J.,  held  that  they  constituted  an  agreement  to  pay 
the  rent :  Woheridge  v.  Stewart  (c)  ;  Harrold  v.  Whitaher  (d). 

As  to  the  construction  of  covenants :  Williams  v.  Burrell  (e) ; 
Cwrry  v.  Stanley  (f) ;  HoUes  v.  Carr  {g).  In  the  case  of  a  renewal 
is  not  the  party  seeking  the  renewal  bound  to  put  himself  in  the 
position  of  a  new  lessee? 


Cuffe  (David  Lynch  with  him),  contra. 

If  this  deed  do  not  contain  an  express  covenant  to  pay  the  rent, 


(a)  llMee«.  &Wel8.  183. 
(c)  3  Tyrw.  637. 
(e)  1  Com.  B.  402. 

(g)  3  Swaiut.  647. 


(6)  4  Car.  &  Fay.  3. 
(rf)  11  Q.  B.  147. 
(f)  Hay.  &  Jo.  402. 
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M.  T.  1 850.  ^QQ  there  is  nothins  to  bind  the  defendant :  Nugent  d.  Aikins  v. 
Queen* t  Bench  °  ^ 

Seal^f  and  MuUins(a).  The  lease  in  that  case  was  affixed  to  a 
lease  of  the  premises,  formerly  executed  bj  a  former  tenant  for  life 
to  the  defendant,  in  which  former  lease  there  were  covenants,  and 
among  them  a  covenant  to  paj  the  rent.  In  that  lease  were  the 
words  "subject,  however,  to  the  payment  of  £100  sterling  yearly 
"  and  every  year  during  said  term,  and  likewise  subject  to  the  cove- 
"  nants,  provisoes  and  limitations  in  said  lease  contained  ;**  and  it 
was  held  these  words  did  not  create  a  covenant  with  the  lessor  in 
that  lease  to  pay  the  rent.  Here  rent  is  alleged  to  have  been 
accepted  from  the  assignee:  Tilden  v.  Waiter {b)*  After  assign- 
ment no  action  of  covenant  lies  against  the  lessee  for  rent:  Fisher 
V.  Ameers  {c).  There  is  no  express  covenant,  and  the  action  is 
founded  on  express  covenant:  Chaneelhr  v.  Pooie(d);  Hopkins 
V.  Murray  {e) ;  2  Piatt  on  Covenants^  p.  365. 


Napier  replied,  and  contended  that  the  case  of  Wolveridge  v. 
Stewart  was  distinguishable  from  the  present,  inasmuch  as  that  was 
an  action  between  lessee  and  assignee,  and  the  words  "  subject  to 
the  rent "  were  held  to  be  words  of  qualification,  not  of  contract. 

Cur.  ad.  vuh. 


Nov.  22.  Xhe  Court,  differing  in  opinion,  delivered  judgment  seriatim. 

Moore,  J. 

His  Lordship  having  stated  the  pleadings,  proceeded  to  say — 
Upon  this  demurrer  two  questions  have  been  raised;  first, 
whether  the  deed  of  1818  contained  any  express  covenant  for 
payment  of  the  rent,  and  secondly,  whether  such  covenant  is  obliga- 
tory on  the  defendant  after  his  assignment  over  ?  These  questions 
depend  on  the  construction  of  the  deed  of  1818,  and  if  that  deed  is 


(a)  Ale.  &  Nap.  359. 
(c)  Brownl.  &  O.  20. 

(e)  12  Ir.  Law  Bep.  359. 


(6)  1  Sid.  447. 
(rf)  2  Doiig^  764. 
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to  be  considered  to  create  a  new  lease  for  three  lives,  there  will  be  M.  T.  1850. 

Qtteen'a  Bench 
no  difficultj  in  resolving  both  questions  m  the  affirmative.  ^-^  -y    »^ 

I«UTT]|SI«L 

Before  I  advert  to  that  deed  I  would  wish  to  make  an  observation  „ 

v. 

on  the  nature  of  a  covenant  for  perpetual  renewaL  I  consider  such  m'crbxbt. 
a  covenant  to  mean  that  the  tenant  is  to  have  at  all  times  a  sub- 
sisting legal  estate  for  three  lives  and  the  life  of  the  survivor,  and 
that  the  landlord  is  to  have  all  his  legal  remedies  for  recovery  of 
the  rent,  and  this  can  only  be  properly  effected  when  a  life  drops 
by  the  creation  of  a  new  lease  for  the  existing  life  and  the 
nominated  life ;  and  accordingly  when  a  tenant  applies  to  a  Court  of 
£qui^  for  specific  performance  of  a  covenant  for  renewal,  the  decree 
iSy  that  the  covenant  be  executed  by  the  landlord  executing  to  the 
tenant  a  renewal  or  new  lease  for  the  existing  and  the  nominated 
lives. 

I  am  now  to  consider  what  is  the  true  and  legal  construction  of 
the  deed  of  1818.  At  the  time  of  the  renewal  the  whole  of  the 
lessor's  interest  was  vested  in  Luttrell  the  plaintiff,  and  the  lessee's 
interest  in  M'Creery  the  defendant,  consequently  the  plaintiff  was 
the  person  entitled  to  the  benefit  of  that  covenant,  and  the  defendant 
was  the  person  competent  and  bound  to  carry  it  into  execution. 
They  are  the  parties  to  the  deed  of  1818,  and  until  the  contrary 
shall  clearly  appear,  I  think  it  must  be  considered  to  have  been  the 
intention  of  the  parties  to  carry  out  the  spirit  of  the  covenant  by  the 
execution  of  a  lease  for  three  lives,  and  thus  to  preserve  to  the 
landlord  all  his  rights.  This  intention  appears  to  me  to  be  clearly 
expressed  on  the  face  of  the  deed  of  1818,  which  contains  this 
statement : — ^  And  whereas  the  said  John  Moore,  one  of  the  lives  in 
''the  said  lease  mentioned,  is  dead,  and  the  said  Thomas  M'Creery 
^'hath  applied  to  the  said  Henry  Luttrell  to  execute  a  renewal 
''thereof  by  inserting  the  life  of  the  Duke  of  Leinster  in  the  place 
"and  stead  of  the  said  John  Moore,  to  which  the  said  Henry 
"Luttrell  hath  agreed.''  That  is  an  application  on  the  part  of  the 
man  entitled  to  the  renewal  to  get  a  renewal,  and  a  consent  to 
grant  it  by  the  party  bound  to  do  so.  Then  the  indenture  witnesses 
that  Henry  Luttrell,  in  pursuance  of  the  covenant  for  renewal  in 
said  lease  contained,  hath  added  and  inserted,  and  by  these  presents 
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M.  T.  1850.  doth  add  and  insert^  to  the  time  and  tflrm  of  aaid  lease  the  life  of 
the  Duke  of  Leinster:  to  have  and  to  hoid  the  premues  for  the 


three  lives  named  and  the  life  of  llie  snryiyor,  sabject  to  the  jearlj 
M^CBBBBT.  rent  and  all  the  oovenants  contained  therein  which  on*  the  kssesTs 
part  were  to  be  done  and  performed. 

It  is  contended  bj  the  defendant  that  this  deed  is  not  framed  in 
such  a  way  as  to  carry  out  in  a  legal  form  the  intention  of  tiie 
parties,  even  assuming  it  to  be  what  I  have  stated ;  and  the  ques- 
tion isy  whether  the  language  of  the  deed  is  sufficient  to  cany  out 
that  intention  ?  and  whether  that  deed  operates  as  a  lease  for  three 
lives  and  the  life  of  the  survivor  ?  If  this  renewal  had  contained  the 
usual  words  of  grant,  no  doubt  could  be  entertained  but  that  it 
would  have  operated  as  a  perfectly  valid  deed  of  lease  and  rdease. 
Are  then  the  words  *' grant,  bargain  and  sell"  indispensable  to 
make  it  so  ?  I  think  they  are  by  no  means  essential  and  necessary. 
In  Shepherd^ 8  Touehttone^  p.  271,  it  is  said: — ^'^ Albeit  the  most 
*'  usual  and  proper  making  of  a  lease  is  by  the  words  *  demise,  grant 
''and  to  form-let,'  and  with  an  habendum  for  life  or  years,  yet  a 
*' lease  may  be  made  by  other  words;  for  whatsoever  words  will 
''  amount  to  a  grant  will  amount  to  a  lease.  And  therefore  a  lease 
**^  may  be  made  by  the  words  'give,  betake,'  or  the  like."  And  in 
Preeton^s  Note  to  this  passage  he  observes : — "  It  is  said  to  be  a 
''  general  rule  that  the  word  '  covenant'  will  make  a  lease  though 
"  the  word  '  grant'  be  omitted,  and  much  more  when  the  words  are 
'' '  to  hold,  enjoy,' "  &c.  So  that  according  to  his  opinion  the  mere 
expression  and  declaration  of  the  intention  is  as  sufficient  to  make 
the  instrument  have  the  legal  effect  of  a  lease  as  if  the  moat 
formal  words  had  been  introduced* 

It  is  necessary,  however,  to  show  that  a  freehold  lease  has  been 
cieated  by  this  deed.  The  defendant  was  tenant  in  possession  for 
two  existing  lives,  and  was  therefore  capable  of  taking  a  release ; 
plaintiff  had  the  reversion,  and  was  therefore  competent  to  rdease 
it.  Here  the  reversioner  adds  a  new  life,  and  both  parties  agree 
under  hand  and  seal  that  the  defendant  is  to  hold  and  eigoy  the 
hinds  for  that  life  and  the  lives  of  the  two  subsisting  ones,  and  that 
agreement  and  expressed  intention  can  only  be  carried  into  effect  by 
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treating  this  deed  as  a  grant  of  the  reyersion ;  and  if  it  can  receive  M.  T.  1850. 

thai  constmctiony  it  would  operate  as  a  perfectly  valid  lease  and     ^-  -  y  m^ 

release.    It  has  heen  said  that  this  deed  cannot  pass  a  reversion  for 

the  want  of  the  ordinary  word  ''grant ;"  but  the  contrary  is  dis-    m'cbvsrt. 

tinctly  laid  down  in  Shove  v.  Pincke  (a).    Lord  Kenyon  says : — 

**If  it  were  necessary  to  decide  the  point,  I  do  not  see  why  this 

*^  should  not  operate  as  a  grant  of  the  reversion.    It  has  never  been 

^  held  necessary  that  the  word  ' grant'  should  be  used  in  a  grant,  it  , 

**  being  sufficient  that  the  intention  to  grant  be  manifest  by  a  deed." 

And  Buller,  J.,  adds,  ^'  the  words  'limit  and  appoint'  operate  as  a 

grant." 

My  opinion  is  that  the  deed  of  1818  operated  as  a  valid  lease  and 
release,  and  that  a  legal  estate  was  created  for  a  term  of  three  lives 
and  the  life  of  the  survivor.  If  that  be  so,  I  think  there  is  no  diffi- 
culty in  deducing  or  coming  to  the  conclusion  that  a  covenant  to  pay 
the  rent  is  contained  in  the  deed.  It  is  well  settled  that  no  parti- 
cular words  are  necessary  to  create  a  covenant.  The  deed  says  that 
the  defendant  shall  hold  subject  to  the  yearly  rent  and  to  all  and 
singular  the  covenants  and  agreements  on  the  lessee's  part  in  said 
indenture  of  lease  contained.  I  consider  these  words  to  create 
an  express  covenant  to  pay  the  rent.  In  Wolveridge  v.  Stewart 
the  Court  held  that  such  words  were  capable  of  a  double  meaning 
and  may  mean«-I  give  it  to  you  as  I  have  it,  subject  to  all  the 
obligations  and  quaMcations  to  which  it  was  originally  liable ;  or 
they  may  mean  an  express  agreement  between  the  parties  for  the 
payment  of  the  rent.  Lord  Denman  in  that  case  says  (6) : — ^"  It  was 
^  a  very  just  remark  made  by  the  Counsel  for  the  plaintiff  in  error 
''  that  it  is  the  duty  of  a  party  who  intends  to  bind  another  by  a 
**  covenant  in  a  former  formal  instrument  to  insert  it  in  that  instru- 
**  ment  in  distinct  and  intelligible  terms  by  which  the  party  to  be 
**  bound  cannot  be  deceived,  and  not  to  call  upon  the  Court  to  infer 
''sudi  a  covenant  from  words  which  are  at  least  equivocal,  and 
''which  one  party  may  never  have  meant  to  use  in  the  sense 
**  ascribed  to  them  by  the  other."  And  so  the  Court  there  decided, 
in  <^»po6ition  to  the  opinion  of  the  Court  of  Common  Pleas,  that 

(«)  5  T.  R.  129.  (6)  3  Tjrrw.  052. 
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M.  T.  1850.  such  words  were  words  of  qualification  and  not  of  contract.    That 

Queen* g  Bench 

V .— V  .,/  case  appears  to  me  to  be  an  express  authority  that  the  words 
^^  *'  subject  to**  may  create  a  covenant,  if  such  be  the  intention  of  the 

m'cbxsbt.  parties.  I  think  the  point  decided  in  that  case  cannot  be  applied  to 
the  present  one ;  for  if  the  intention  of  the  parties  in  this  case  was  to 
create  a  new  estate  different  from  that  in  existence  in  1818,  and 
if  the  words  carry  out  that  intention  and  give  it  the  effect  of  a  lease 
and  release,  then  the  words  "  subject  to  "  appear  to  me  to  be  capable 
of  only  the  one  meaning,  that  of  an  agreement  between  the  parties 
that  the  defendant  should  pay  the  rent  to  the  plaintiff,  and  thus 
create  an  express  covenant,  and  then  it  would  be  the  ordinary  case 
of  contract  between  the  lessor  and  lessee  to  pay  the  rent.  The 
demurrer  is  therefore,  in  my  opinion,  well  founded. 

PSRHIN,  J. 

I  concur  in  the  opinion  of  my  Brother  Moobs,  and  in  eveiy 
reason  he  has  assigned.    It  is  merely  necessary  that  I  should  refer 
to  the  instrument  as  set  out  on  oyer.    It  recites  a  lease  to  Mr. 
Drought  for  thiee  lives  with  covenant  for  perpetual  renewal;  that 
the  lessor's  interest  in  that  lease  was  vested  in  the  plaintiff,  and  the 
lessee's  interest  in  the  defendant ;  that  one  of  the  lives  being  dead 
the  defendant  had  applied  to  the  plaintiff  to  execute  a  renewal. 
Now  surely  it  is  no   extraordinary  violation  of  language  to  call 
that  a  new  lease.    It  then  witnesses  **that  in  pursuance  of  the 
**  covenant  for  perpetual  renewal  the  plaintiff  doth  add  and  insert 
'^  to  the  time  and  term  of  said  lease  the  life  of,"  &c    If  he  had  said 
'^  doth  give,  grant,''  &C.,  there  could  be  no  question  on  the  matter; 
but  it  is  said  the  words  ^'doth  add  and  insert"  have  no  more  efiect 
than  if  he  had  put  a  label  or  tack  to  the  lease.  I  cannot  agree  in 
that  opinion.    It  then  adds,  to  have  and  to  hold  the  premises  for 
and  during  the  subsisting  lives  and  the  life  thereby  added,  and 
for  such  other  lives  as  should  be  added  in  pursuance  of  the  covenant 
for  renewal,  subject  to  the  yearly  rent,  and  all  and  singular  the 
covenants  and  agreements  in  said  indenture  contained,  and  on  the 
tenant's  or  lessee's  part  to  be  performed.     Now  what  other  meaning 
can  the  words  ^  to  have  and  to  hold "  have  than  that  the  defendant 
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is  to  hold  the  premises  for  those  three  IWes?     Suppose  all  the  lives  M.  T.  1850. 

had  dropped  and  an  ejectment  had  been  brought,  how  conld  it  be     ^^^ — y— -^ 

argued  that  there  was  no  intention  to  add  to  the  term  by  way  ^ 

of  enlargement    for  this  life  ?     The  authorities    are  collected  in    m'cileery. 

PresimCs  Abr,  of  Titles^  pp.  21  to  26,  where  it  is  shown  there  is 

no  necessity  for  any  particular  words  to  create  a  covenant,  and  it  is 

therefore  only  necessary  to  see  if  these  be  words  clearly  evincing 

an  intention  to  enlarge  the  estate  in  any  way  the  law  allows. 

Bat  then  it  is  said  the  words  *'  subject  to  '*  do  not  convey  the  same 

meaning  as  ''yielding  and  paying ;**  but  appears  to  me  the  clear 

intention  of  one  party  to  enlarge  the  term  and  of  the  other  party 

to  bind  himself  during  the  continuance  of  that  term. 

Crabcpton,  J. 

The  question  in  this  case  is  whether  the  deed  of  the  2ist  of 
April  1818  contains  an  easpress  covenant  on  the  defendant's  part  to 
pay  the  rent  of  £40  yearly  to  the  plaintiff  during  the  whole  term  of 
three  lives  named  therein  ? 

The  plaintiff  insists  that  such  a  covenant  is  contained  in  that 
deed ;  the  defendant  contends  that  such  is  not  the  effect  of  the  deed, 
but  that  his  liabili^  to  pay  the  rent  ceased  when,  by  his  assignment 
over,  he  ceased  to  be  assignee  of  the  original  lease.  If  the  plaintiff^s 
be  the  true  construction,  the  demurrer  should  be  allowed ;  if  the 
defendant  be  right,  he  is  entitled  to  judgment. 

The  argument  of  the  plaintiff  (as  I  understand  it)  is  this : — The 
deed  of  1818  contains  the  grant  of  a  new  estate  for  three  lives, 
and  there  is  to  be  collected  from  thence  and  from  the  terms  of  the 
habendum  an  agreement  to  pay  the  rent  during  the  term,  which, 
being  an  agreement  under  seal,  amounts  to  a  covenant.  But  this 
argument  assumes — ^first,  that  the  deed  of  1818  creates  a  new  estate. 
Again,  it  assumes  that  it  contains  an  agreement  to  pay  the  rent  during 
the  three  lives,  I  cannot  admit  either  of  these  assumptions  to  be 
well  founded ;  for,  first,  I  do  not  think  that  any  new  estate  is  created 
by  the  deed  of  1818.  In  that  deed  I  see  no  words  of  grant,  unless 
these  words,  "  hath  added  and  inserted,  and  by  these  presents  doth 
add  and  insert  to  the  time  and  term  of  said  lease  the  life  of "  &c^ 

VOL.  1.  3     I- 
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M.  T.  185(^  aoHmnt  to  a  gnnt;  but  if  they  do,  is  it  not  the  grant  of  an  addi- 
tional to  a  Btill  subsisting  term  ?  and  if  jou  infer  a  oovenant  to  pay 
the  rent  during  the  three  lives,  will  not  this  aaomalj  arise,  that  the 

M^CBSBBT.  atone  party  shall  be  under  the  two  instruments  liable  to  the  same 
person  for  the  same  rent — Pliable  by  the  lease  of  1792  to  the  eove* 
nant  by  privity  of  estate,  and  under  the  deed  of  1818  by  expcess 
covenant. 

But  I  think  it  is  contended  on  the  plaintiff's  part  that,  coupling 
the  words  which  I  have  just  read  with  the  httbetklmm  which  follows, 
there  is  a  grant  (though  an  untechnical  one)  to  the  defendant  for  ike 
three  livee  named  therein^  with  an  agreement  to  pay  the  rent  during 
thai  term.  The  consequence  of  this  constructioQ  must  be,  that  the 
estate  created  by  the  lease  of  1792,  with  all  its  clauses  and  cove- 
nants, was  extinguished  by  the  deed  of  1818  ;  for  an  aeceptanoe 
of  the  new  estate  is  a  surrender  of  the  old.  This  construction  is 
inferred  from  the  agreements  o£  the  parties  and  their  intention  as 
declared  by  the  deed.  And  I  now  come  to  inquire  whether  the 
agreement  and  intention  of  the  parties,  as  declared  by  themselves, 
can  warrant  this  inference?  The  deed  of  1818  purports  to  be  a 
renewal  of  the  lease  of  1792  in  pursuance  of  the  covenant  for 
renewal  contained  in  that  lease.  That  covenant  is  in  the  following 
words — [His  Lordship  read  the  covenant].— *-By  this  covenant  the 
renewal  is  to  take  place  either  by  indorsement  on  the  lease— by  a 
label  attached,  or  by  a  separate  deed  or  writing  stating  the  life 
deceased  and  the  life  to  be  inserted ;  and  it  may  not  be  immaterial 
to  observe  that  the  contemplated  renewal  mighty  according  to  the 
covenant,  have  been  effected  by  a  mere  writing  without  any  deed, 
and  therefore  without  creating  any  new  estate  or  any  new  covenant. 
No  doubt,  the  renewal  of  1818  might  have  been  by  a  separate 
detached  instrument,  and  might  or  might  not  have  created  a  new 
estate  altogether ;  but  in  point  of  fact  the  renewal  of  1818  is  made, 
not  by  a  separate  detached  parchment,  but  by  an  instrument  to 
which  the  lease  of  1792  is  annexed^  so  as  to  form  one  instrument 
with  it,  thus  manifesting  the  intention  of  the  parties  that  the  lease 
of  1792  was  to  stand  good  along  with  the  deed  of  1818.  The 
intention  is  stated  to  be  to  execute  a  renewal  by  adding  and 
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inserting  a  new  life  in  the  stead  cf  the  departed  life  to  the  existing  M-  ^'  ^3^: 

term,  and  this  is  the  thing  agreed  to  be  done ;  so  that  the  agreement     '*    v ^ 

is  not  to  grant  a  new  estate,  bat  to  continue  the  old  by  adding  and  ^, 

inserting  a  new  life — ^Uiat  is,  by  folfilling  the  condition  upon  which    **  CBBBRr. 

the  <»iginal  estate  was  to  be  enlarged.    This  is  the  agreement  and 

intention  of  the  parties,  and  this  is  what  tlie  parties  proceed  to  do, 

and  accordingly  the  new  life  is  added  '^  to  the  time  and  term  of  said 

lease,"  implying  necessarily  the  continuance  of  that  time  and  term 

enlarged  by  the  addition  of  the  new  Hfe,  and  the  habendum  expresses 

the  legal  result  of  the  renewal  deed  and  of  the  lease  of  1792  annexed 

thereto,  yiz.,  that  the  tenant  was  to  hold  during  the  new  as  well  as 

Ihe  old  Hves,  &c.,  hot  subject  to  the  covenants  in  the  original  lease ; 

these  covenants  the  tenant  could  be  subject  to  only  by  the  contina- 

anoe  of  the  original  lease ;  they  cannot  be  incorporated  into  the  deed 

of  1818. 

It  may  be  possible,  as  argued  by  the  plaintiff  that  a  deed  may 
be  so  referred  to  as  to  be  made  part  and  parcel  of  the  reciting  instru- 
ment, and  tiiereby  its  covenants  introduced  into  the  new  instrument; 
but  it  appears  to  me  impossible  to  conceive  that  the  deed  of  1792 
ean  be  held  to  be  annuUed  and  at  the  same  time  its  covenants  trans- 
ferred to  the  deed  of  1818.  Again,  that  deed  of  1818  contains  no 
covenants  on  the  landlord's  part  If  the  deed  of  1818  create  an 
«ntiiely  new  estate  annihilating  the  old,  this  is  unintelligible ;  but 
euppoee  the  old  estate  to  continue,  and  the  deed  of  1818  to  operate 
as  an  enlargement  only,  and  all  is  dear  and  consistent. 

It  may  be  unnecessary  for  me  to  stop  here  and  inquire  whether 
die  intention  of  the  parties  to  continue  the  tenants  estate  by  way  of 
enlargement  has  been  legally  carried  oirt,  (ht  whether  the  conditions 
upon  which  Uie  enlargement  was  to  arise  have  been  strictly  fulfilled. 
I  mMf  observe,  however,  that  two  of  the  lives  named  in  the  ortgiBal 
lease  were  still  subsisting  in  1818,  and  that  the  new  life  was,  acc(«d- 
ing  to  the  pleadings,  nominated  within  the  time  prescribed  by  the 
eovenant  for  renewaL  The  doctrine  of  enlargement  upon  conditicms 
fulfilled  was  a  weU-known  doctrine.  Upon  it  there  is  some  reason 
lo  believe  that  the  practice  of  leasing  for  lives  renewable  for  ever 
(so  common  in  Ireland)  was  founded.    The  doctrine  is  referred  to 
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M*  T.  1850.  in  the  case  of  Jack  v.  Reilfy{a)  by  the  late  venerable  Judge  Burton, 
Queen's  Stuck 
*    ■  V    — »     a  great  authority  in  this  and  in  every  Court     The  subject  is  ela- 

^^  borately  discussed  in  a  note  to  that  case  (Jack  v.  Reilfy)  by  the 

m'cbesby.  learned  Reporter.  But  whatever  be  the  true  legal  effect  of  the  deed 
of  1818,  it  is  sufficient  for  my  argument  that  it  was  the  intention  of 
the  parties  by  that  deed  to  effectuate  the  renewal  by  way  of  enlai^e- 
ment,  and  not  by  the  creation  of  a  new  estate  and  the  annihilation 
of  the  old. 

Some  stress  has  been  laid  on  the  word  '*  renewal,"  as  if  it  was 
tantamount  to  the  words  "  new  lease ;"  but  the  terms  are  clearly 
not  identical ;  every  new  lease  made  under  a  covenant  for  renewal 
is  properly  a  renewal ;  but  every  renewal  is  not  a  new  lease.    The 
practice  of  renewing  by  labels,  at  one  time  £amiliar  in  this  countiy, 
is  inconsistent  with  this  notion,  and  the  very  terms  of  the  covenant 
for  renewal  in  the  lease  of  1792  are  a  contradiction  to  it    The  case 
of  Stewart  v.  Woheridge  has  been  relied  upon  by  the  plaintiff's 
Counsel,  and  the  language  of  Chief  Justice  Tyndal  quoted,  to  show 
that  the  Court  in  such  a  case  as  the  present  should  infer  an  agree- 
ment, and  therefore  an  express  covenant  to  pay  the  rent    But  the 
difference  between  the  two  cases  is  obvious.    First,  in  Stewart  v. 
Wolveridge  it  was  not  only  that  it  was  the  intention  and  agreement 
of  the  parties  to  create  a  new  estate,  but  a  new  estate  was  actually 
created.    By  the  lessee's  assignment  to  the  assignee,  and  his  accept- 
ance by  deed  of  that  assignment,  the  legal  estate  in  the  leasehold 
interest  actually  passed  away  from  the  lessee  and  became  vested  in 
the  grantee.     The  grantee  there  then  took  the  estate,  subject  to  all 
its  duties  and  liabilities,  and  the  Court  of  Common  Fleas  held  that 
such  acceptance,  with  the  habendum  to  hold,  subject  to  the  term,  &c., 
raised  the  inference  of  an  intention  in  the  parties  to  agree  that  the 
assignee  should  pay  the  rent  to  the  lessee  during  the  whole  term ; 
and  that  agreement  being  under  seal,  it  amounted  to  a  covenant, 
and  accordingly  the  Chief  Justice  and  the  other  Judges  rested  the 
case  on  the  acceptance  of  the  estate  by  the  defendant,  and  the  inten- 
tion and  agreement  of  the  parties  appearing  on  the  face  of  the  deed. 
This  case  was  reviewed  in  the  Court  of  Exchequer  Chamber,  and 

(a)  2  H.  &  B.  306. 
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LUTTBELL 

m'creebt. 


the  judgment  was  reversed,  that  Court  consideriog  that  the  words  M«  T.  1850. 

Queen*  8  Bench 

ToHed  on  by  the  Court  of  Common  Fleas,  as  showing  an  agreement 
to  pay  the  rent  during  the  whole  term,  viz.,  *'  subject  to  the  rent," 
&c^  showed  rather  an  intention  to  contract  for  the  payment  of  the 
rent  during  the  continuance  of  the  defendant's  tenancy,  a  more 
natural  construction,  considering  the  relation  of  the  parties,  than 
that  of  the  Common  Pleas.  And  such  is  the  construction  which  I 
would  put  upon  the  similar  words  in  the  instrument  now  before  us. 

But  the  Common  Pleas  and  the  Exchequer  Chamber  both  drew 
their  different  constructions  in  the  case  of  Sietoart  v.  Wolveridge 
from  the  grant  made  and  accepted,  and  from  the  supposed  intention 
and  agreement  of  the  parties  to  be  inferred  and  collected  from  the 
tenns  of  the  instrument. 

In  this  case  the  intention  and  agreement  of  the  parties  is  not  to 
be  collected  by  mere  inference ;  it  is  expressed  and  declared  by  the 
parties  in  the  deed  itself,  and  that  intention  and  agreement  appear 
to  me  to  be  inconsistent  with  the  notion  that  the  lease  of  1792  was 
to  be  surrendered  and  a  new  relation  established  between  the  par- 
ties. The  construction  I  put  on  the  transaction  is  injurious  to  no 
party.  It  leaves  the  original  lessee  and  his  heirs  subject  upon  their 
express  covenant,  and  binds  the  assignee  so  long  as  he  continues  in 
privity  of  estate. 

It  was  urged  that  we  should  hold  that  the  reference  made  by  the 
deed  of  1818  to  that  of  1792  incorporated  all  the  covenants  of  the 
latter  deed  into  the  former ;  but  to  this  doctrine  I  cannot  accede. 
It  would  be  to  make  covenants  entered  into  by  different  parties  in  a 
former  instrument  binding  upon  new  parties — a  species  of  convey- 
ancing which  is  quite  without  precedent,  and  which  would  in  my 
judgment  be  attended  with  great  confusion  and  perplexity;  and 
indeed  there  is  express  authority  against  such  a  notion  in  the  case 
of  Burnett  v.  Lynch  (a).  And  here  I  may  ask,  if  the  true  construc- 
tion of  the  deed  of  1818  be,  as  contended  for,  that  it  created  a  new 
estate  in  the  tenant  and  operated  as  a  surrender  of  the  lease,  why  is 
not  the  declaration  in  conformity  with  that  view  ?  In  that  view  of 
the  deed  the  declaration  should  have  simply  averred  the  creation  of 
the  estate  for  three  lives  by  the  deed  of  1818,  the  covenant  to  pay 

(c)  5  B.  &  C.  589. 
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M.  T.  1850.  the  rent  and  its  breftch;  I  may  add,  in  tibe  words  of  Bailer,  J.,  ia 

CkameeUor  t.  Poole  (a) — a  case  in  some  respects  not  unlike  Um 
present — "It  strikes  me  that  if  the  plaintiff  had  considered  the  deed 
"  poll  as  a  new  lease,  and  the  defendant  as  his  inunediate  lessee,  he  had 
^no  ooeasion  to  state  the  first  in  his  declaration.  He  seems  to  have 
^  oondnded  himself;"  hut  the  pleader  in  this  case  states  the  original 
lease  as  a  sabaisting  instrainent,  and  assumes  that  the  defendant 
being  to  hold  sabject  to  the  rent  and  eorenants  in  the  original  lease^ 
was  thereby  made  liaUe  not  to  those  covenants  (for  he  was  no  party 
to  them  save  as  privj  in  estate),  but  to  similar  covenants  to  be 
incorporated  in  a  new  instroasent.  The  wh<4e  comes  to  Uiis : — ^Is 
there  a  new  estate  created,  and  an  agreeoMnt  on  the  part  of  the 
defendant  to  pay  the  rent?  I  think  no  new  estate  was  either 
intended  to  be  or  was  created,  nor  was  there  any  agreement  to 
diange  the  relation  between  the  parties ;  hot  the  intention  of  the 
parties  was  to  continne  the  old  estate  by  the  way  of  enlargement, 
and  to  leave  the  relation  of  landlord  and  tenant  as  it  stood  before ; 
I  therefore  have  come  to  the  conclusion  that  this  demurer  should 
be  overruled. 


Bl«ACKnjBllE,  C  J- 

This  action  is  brought  by  the  plaintiff  against  the  defendant,  both 
being  parties  to  the  deed  containing  what  the  plaintiff  relies  on  as 
a  covenant.  The  question  is,  whether  the  defendant  bound  himself 
by  this  deed  to  pay  the  plaintiff  the  annual  rent  of  £40  as  long  as 
the  surviving  eeHui  que  vies  and  the  Duke  of  Leinster  or  any  of 
them  should  live?  That  this  was  intended  by  the  parties  I  cannot 
have  any  doubt  It  is  plain  on  the  one  hand  that  the  defendant  was 
to  acquire  an  estate  for  the  life  nominated,  in  addition  to  the  lives  of 
the  two  existing  cestui  que  tries;  and  on  the  odier  hand,  that  he 
was  to  hold  for  the  lives  of  those  three  persons,  and  of  the  survivors 
and  survivor  of  them,  and  that  as  long  as  they  or  any  of  them  lived, 
he  was  to  hold  subject  to  pay  the  rent  of  £40,  tiie  amount  ceotained 
in  the  original  lease. 

However  shortly  or  generally  expressed,  there  is,  in  my  opinion. 


(a)  2  Doug.  767. 
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no  leal  dovbt  of  the  aetual  intentioa  of  the  partiee.    It  has  not  M.  T.  1850. 

been,  and  indeed  oould  not  have  been,  contended,  that  the  autho-     ^ — v^ ^ 

rities  cited  and  relied  on  of  Woheridge  v.  Stewart  and  Nttgent  ^^ 

Y.  AtAinSj  have  laid  down  as  a  rale  of  law,  that  the  words  m^cbebbt, 
^^sabject  to"  that  are  here  used  cannot  constitute  a  covenant  to 
pay  the  rent ;  according  to  those  cases  thej  plainly  may  do  so,  if 
used  to  express  that  intention  :  that  they  were  so  used  here  is 
plain,  as  well  from  what  I  have  already  said  of  their  object,  as  also 
because  no  person  could  have  obtained  or  inferred  it  on  any  other 
terms  than  those  of  complete  reciprocity;  whoever  churned,  as 
assignee  of  the  tenant,  to  have  hii  estate  renewed,  was  bound  to 
pot  himself  in  the  tenant's  place,  and  to  become  liable  to  the  tenant's 
obligations.  The  very  nature  of  the  right  therefore  which  the 
oovenant  effectuated,  made  it  just  and  right  that  the  words  we  are 
oonaidering  should  bind  the  defendant  to  pay  the  rent. 

A  difficulty  however  of  another  kind  is  relied  on  as  opposed  to 
tills  construction  : — ^it  is  that  no  estate  passed,  and  that  therefore  as 
the  defendant  got  no  estate  in  the  land  by  the  deed,  there  could  be 
no  liability  on  his  part  to  pay  rent  for  it.  If  I  were  to  consider  the 
addition  of  the  life  as  resting  merely  in  covenant^  I  should  still,  as 
between  the  parties  to  the  deed,  find  it  difficult,  if  not  impossible,  to 
say  that  the  landlord  was  bound  to  let  the  tenant  hold  the  land,  and 
that  the  tenant  did  not  by  such  words  as  are  here  used  bind  himself  to 
pay  for  it  the  rent  of  £40.  But,  not  to  rest  on  this  view  of  the  deed, 
is  the  proposition  plain  that  the  deed  did  not  create  an  estate  for  the 
fife  of  the  Duke  of  Leinster  ?  The  defendant,  when  this  deed  was 
executed,  was  seised  for  the  lives  of  the  surviving  cestui  que  vies^  and 
d^ble  of  accepting  a  release  from  the  plaintiff;  and  in  my  opinion 
when  the  reversioner  agreed  and  intended  to  execute  a  renewal,  that 
is,  to  give  the  lands  to  be  held  for  the  lives  named,  the  deed  may 
well  be  considered  as  operating  to  release  the  lands  to  him  for  three 
lives.  It  is  true  that  the  technical  term  ^'release'*  is  not  used ;  but  I 
do  not  think  that  it  is  essentially  necessaiy  that  it  should.  In  Shep^ 
her^e  Tauehetane,  p.  327,  it  is  said : — '*  All  releases  (of  what  kind 
"^soever)  are  commonly  made  by  these  words  retnisuee^  rehueasee  ei 
^qmetum  eianuteee  as  being  the  most  ancient  and  significant  words 
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LUTTBSLL 
V, 

m'cbeery. 


M.  T.  1860.  ''to  this  purpose;  and  amongst  these  words  release  is  the  most 
*'  effectual  word  as  that  which  doth  include  the  other  two»  and  as 
''  that  which  is  the  proper  and  peculiar  word  for  this  kind  of  con- 
''veyances.  But  there  are  other  words  also  by  which  a  release 
<<  may  be  made,  as  renuneiare^  aequieiaref  &c.  And  therefore  it  is 
''held  if  one  have  common  on  another's  land,  and  he  by  deed 
<<  release  it  to  him  thus,  renufUio  eommuniam  meam^  this  is  a 
''  good  release.  And  if  the  lessor  do  but  grant  to  his  lessee  for 
"  life  that  he  shall  be  discharged  of  the  rent^  this  is  a  good  release 
''  of  the  rent"  If  therefore  the  word  ''release"  is  not  indispensable, 
I  see  no  reason  why  this  deed  should  not  operate  as  a  release ;  and 
giving  it  this  operation,  effectuate  the  intention  of  both  the  parties. 
It  gives  an  estate  in  the  lands  to  the  defendant  of  the  exact  nature 
and  duration  to  which  he  was  entitled,  and  securing  the  rent  which 
it  was  just  and  right  the  defendant  should  pay  and  render  forihem. 

Demurrer  allowed.* 


*  In  a  previoufl  Term  a  special  demnirer  had  been  taken  to  the  plea  in  this  case 
on  the  ground  that  it  purported  to  set  out  the  deed  of  1818  verbatim  without  hav- 
ing crayed  oyer ;  that  demurrer  was  allowed,  and  leave  to  amend  by  setting  ovt 
the  deed  on  oyer  was  granted  by  the  Court 


Noob*. 


A  declaration 
on  a  ffuarantee 
stated  that  one 
Jane  C.  Duffy 
was  indebted, 
&C.,  without 
alleging  any 
reason  for  not 
setting  out  the 
name  m  full,  or 
any  averment 
that  it  was  un- 
known to  the 
plaintiff. 

Heidi  on  spe- 
cial demurrer, 
sufficient. 


INSOLE  V.  FARBELL. 

AssuBiFSiT  on  a  guarantee. — The  first  count  of  the  declaration 
stated  that  one  ''  Jane  C.  Duffy "  was  indebted  to  the  plaintiffs  in 
£200,  and  that  a  certain  action  had  been  commenced  and  was  then 
depending  against  her  at  the  suit  of  the  plaintiffs  to  recover  said 
sum ;  and  that  in  consideration  thereof,  and  of  the  plainti£&  under- 
taking to  sign  a  certain  composition  deed  for  the  said  ''Jane  C. 
Duffy,''  under  the  description  of  Mrs.  Duffy,  the  defendant  under- 
took to  pay  the  law  expenses  which  the  plaintiffs  had  been  at  in 
proceeding  against  the  said  "  Jane  C.  Duffy ;"  and  that  the  com- 
position should  be  paid  within  a  month. 
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Special  demurrer  to  this  declaration,  assigning  as  cause  tltat  it  M.  T«  1850. 

was  defective  m  not  setting  out  the  Chnstian^^name  of  the  person  ^-l^y^^ / 
therein  designated  Jane  C.  Dufiy,  or  that  the  same  was  unknown  ^^ 

to  plaintiff  and  that  the  name  of  Jane  C.  Dufiy  was  an  impossible  fawrMjU 
Bamct 


J.  Perrin  and  2).  Lyncky  in  support  of  the  demurrer,  relied 
on  the  following  authorities  : — Levy  ▼•  Wehh  (a)  ;  JBtdaile  v. 
M^dean  (6) ;  Appiemant  ▼.  Blanche  {c)  ;  Oaity  ▼•  Field  (d)  ; 
Kinnersley  v.  &ioti(e):  Clifton  v.  Monyan(f).  In  all  these 
cases  it  was  held  that  the  full  Christian-names  of  persons  mentioned 
in  pleadings  should  be  stated  therein,  or  a  sufficient  excuse  shown 
for  the  omission,  and  that  the  proper  mode  of  objection  is  by 
demurrer.  In  Kinnersley  ▼.  EnoH  the  cases  decided  (m  this  sub- 
ject ore  collected.  A  description  of  a  person  by  a  consonant  is  no 
description  by  name  ;  but  it  is  otherwise  if  a  vowel  be  used* 
The  provisions  of  the  statute  3  &4  Vie.  c.  105,  s«  41,  are  not  applic- 
able to  the  present  case,  being  confined  to  the  parties  to  the  action : 
Applemane  v.  BlanckeJ^ — [Pebbin,  J.  May  not  t^  name  be  Cee  f 
and  if  that  be  so,  it  is  only  incorrect  spelling,  and  that  would  not  be 
ground  of  demurrer ;  or  may  it  not  be  taken  as  part  of  the  Christian 
or  surname  ?     Do  not  the  letters  I.  O.  U.  make  a  contract  ?] 

(o)  9  Q.  B.  427.  (6)  15  M.  &  W.  277. 

(c)  14  M.  &.  W.  154.  (d)  9  Q.  B.  431. 

{e)  18  Law  Jour.  N.  S.  281 ;  S.  C.  7  C.  B.  980. 
(/)  12  It.  Law  Rep.  61,  Exch. 


*  Notwilfastaiidiiig  the  diclMm  of  Parke,  B.,  in  AppUmoM  y.  Blanche^  that  the 
enactment  of  the  corresponding  Act  in  England  is  confined  to  parties  to  the 
action,  it  would  appear  to  apply  as  well  to  third  parties.  The  statute  provides 
that  in  all  actions  upon  bills  of  exchange  or  promissoiy  notes,  or  other  written 
instnunent,  anj  of  the  parties  to  which  are  designated  by  ioitial  letters,  &c. ;  the 
word  which  there  must  be  held  to  apply  not  to  the  parties  to  the  suit,  but  to  the 
partieB  to  the  written  instrument ;  and  such  appears  the  construction  put  upon  it 
b]r  Hanle,  J.,  in  Kinnersley  y.  Knott  (7  C.  B.  986)  ;  and  all  the  cases  in  which 
&e  demurer  has  been  allowed  go  expressly  upon  the  ground  that  in  describing 
the  party  &e  case  was  not  brought  within  the  provisions  of  the  Act  of  Parliament, 
by  showing  that  he  was  so  named  in  the  written  instrument. 

VOL.    1.  4    L 
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M.  T.  1860. 

Queen'a  Bench 


Osborne^  for  the  plaintiff. 

The  Court  will  be  astute  to  support  this  declaration,  and  not  to 
allow  a  point  so  wholly  beside  the  merits  to  prevail.  For  the  pur- 
poses of  this  argument  the  Court  will  consider  Jane  C  as  one  name. 
Lord  Ellenboroughf  in  Scoti  v.  Soafu(a\  considered  *' Jonathan, 
otherwise  John/'  as  one  name,  and  this  decision  was  approved  of  in 
Walker  v.  Parkins  (b) ;  Lindsay  v.  Wells  (c).  In  the  case  of  Lomax 
y.  Landells{d)^  the  latest  English  decision  on  the  subject,  it  was  held 
that  the  letter  J  must  be  taken  on  demurrer  to  be  the  actual  name  of 
the  party ;  and  that  case  is  in  accordance  with  the  decision  of  this 
Court  in  the  case  of  Gawley  v.  M^Donel  in  this  Court  («)•  That  j 
was  an  action  on  a  bill  of  exchange,  and  the  plaintiff  was  in  that 
case  described  as  Thomas  H.  Gawlej ;  the  case  was  fully  argued 
by  Mr.  Ckatterton  in  support  of  the  demurrer,  and  Mr.  Hayes  in 
support  of  the  declaration,  and  the  Court  were  of  opinion  the 
objection  was  untenable,  and  overruled  the  demurrer.  The  Lobd 
Chief  Justice  there  observed,  that  if  the  plaintiff  were,  as  contended 
for  by  the  plaintiff's  Counsel,  misdesciibed,  the  demurrer  was  well 
founded,  but  that  the  Court  would  not  presume  that  to  be  so ;  that 
whether  the  initial  used  in  that  case  be  taken  as  part  of  the  surname 
or  Christian-name  of  the  party  named,  or  as  forming  a  portion  of  his 
baptismal  name,  the  Court  must  presume  it  to  be  part  of  his  name. 


Lynch  replied. 

Blackbubns,  C.  J. 

We  abide  by  our  former  decision,  and  will  overrule  this  demurrer. 

Demurrer  overruled. 


(a)  3  EMt,  111.  (6)  2  Dowl.  &  L.  962. 

(c)  3  Bing.  N.  C.  777. 
(</)  6  D.  &  Low.  396;  S.  C.  18  Law  Jour.  (N.  S.)  C.  P.  8B. 

(e)  M.SS.,  T.  T.  1848. 
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M.  T.  1850. 

Queen* »  Bench 


Lessee  TAYLOR  v.  THE  EJECTOR. 


Nov.  2. 


HAioiiToii   Smtthe,  on  behalf  of  H.  Thompson,  a   third  party  Where    judg- 
ment has  been 

interested  in  the  premises  the  subject-matter  of  the  ejectment  in  had  in  an 

ejectment    for 

this  cause,  moved  that  the  proceedings  on  the  habere  be  stayed  on  non-payment 

of  rent  by  de- 

pajment  of  the  rent  for  which  the  ejectment  had  been  brought,  and  fiiuit  and  an 
.  #•  1       •  habere  issued, 

the  costs  of  the  ejectment  the  defendant 

The  ejectment  had  been  brought  for  one  and  a-half  year's  rent  ^  ^^ve^the 
ending  1st  of  November  1849,  and  a  judgment  was  had  by  default  ^^^^i^  w- 

The  1 1  Anne,  c.  2,  s.  5,  enacts,  that  if  the  tenant  at  any  time  before  °^®°*   ^^  J^Z 

'         '        '  '  ^  rent  for  which 

the  trial  of  the  ejectment  pay  or  tender  to  the  landlord  all  the  rent  the  eiectmoit 

was    brought, 

and  arrears,  together  with  the  costs,  then  all  proceedings  on  the  and  the  costs, 
ejectment  are  to  be  discontinued.  That  clearly  applies  to  the  rent 
due  at  the  time  the  ejectment  was  brought.  Then  the  4  G,  1,  c.  6, 
s.  3,  provides,  that  when  it  shall  appear  to  the  Court  where  the  suit 
is  depending,  by  the  affidavit  of  the  landlord  or  his  agent,  or  on  the 
trial,  in  case  the  defendant  appears,  that  more  than  one  year's  rent 
is  doe  before  the  summons  was  served,  then  the  landlord  shall  recover 
judgment,  and  the  Jury  who  shall  try  the  cause,  in  case  it  shall  be 
before  a  Jury,  and  if  not,  the  Judge  before  whom  the  judgment  shall 
be  given,  shall  ascertain  the  sum  that  shall  be  so  due  and  in  arrear  ; 
and  in  case  the  lessee  shall  suffer  judgment  to  be  recovered  on  such 
ejectment,  and  execution  to  be  executed  thereon,  without  paying 
on  demand  the  rent  so  ascertained  to  be  in  arrear,  he  is  to  be  fore- 
closed. The  same  meaning  ought  to  be  given  to  the  language  of 
both  statutes  when  speaking  of  the  arrears,  and  it  must  be  held  to 
apply  only  to  arrears  due  at  the  time  of  bringing  the  ejectment, 
otherwise  the  Court  would  give  a  contradictory  construction  to 
those  statutes. 

Pebkin,  J. 

The  1 1  Anne  only  applies  to  cases  before  trial,  and  does  not  apply 

to  cases  of  judgment  by  default. 


28 


COMMON  LAW  BEPOBT8. 


M.T.1850.  Smythe. 

Queen' 9  Bench 

^ — V— — '  I  admit  no  case  has  been  decided  where  the  Court  stayed  the  pro- 

9,  ceedings  on  payment  of  the  rent  where  there  had  been  a  judgment 

BjscTOB.  by  defiftult;  bat  the  same  principle  ought  to  apply  to  both  cases. 


Cbamptov,  J. 

The  tenant  conld  only  redeem  in  a  Court  of  Equity  by  paying 
all  rent  due  up  to  the  time  of  redemption. 

Omuby,  contra. 

The  motion  is  quite  untenable.  The  lessor  of  the  plaintiff  is 
entiUed  to  issue  his  habere  for  all  rent  due  up  to  the  1st  of  this 
month ;  he  is,  however,  willing  to  acc^  all  rent  due  vp  to  the 
1st  of  May  1860. 

The  Court  being  of  opinion  that  the  offer  ought  to  be  accepted, 
there  being  no  ground  for  the  motion,  the  following  order  was 
made : — 


Per  Curiam, 

Let  the  execution  of  the  heAere  in  this  cause  be  stayed  for 
one  fortnight,  the  said  H.  Walker  Thompson  undertaking 
within  that  period  to  pay  the  rent  ascertained,  together  with 
the  rent  due  up  to  and  for  the  1st  oi  May  last,  and  4he  coats 
of  the  cjjectment  and  the  costs  of  this  motion. 


Note. — It  would  appear  the  oonrse  of  proceeding  in  a  case  like  the  present  is 
regulated  by  the  9ft  10  Vie.  c  111,  s.  3,  which  proTides,  that  if  the  tenant  or 
tenants,  or  his  or  their  assignee,  or  any  person  served  with  an  ejectment,  shall  at 
any  time  before  the  writ  for  execution  in  any  ejectment  for  non-payment  of  rent 
in  any  Superior  Conrt  shall  be  ezecated,  pay  or  tender  to  the  lessor  or  landlord, 
or  his  agent,  all  the  rant  and  amsn  then  due,  together  with  the  costs,  all  fbrdier 
proceedings  shall  cease  and  be  discontinued.  The  rent  there  referred  to  must  be 
an  the  rent  due  at  the  time  of  the  tender,  and  not  that  alone  for  which  the  eject- 
ment was  brought. 
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M.  T.  1850. 
Queen'sBtnek 


THE  QUEEN 

V, 

THE  IRISH  SOUTH  EASTERN  RAILWAY  €OMPANY. 


June  3,  4. 

Nov.  2. 


This  case  came  before  the  Court  on  a  demurrer  to  a  return  to  a  a    Railway 

writ  of  mandamus  which  had  issued,  directed  to  the  Irish  South  qq^  bo^d  to 

Eastern  Bailwaj  Companj.  S^*i^ 

The  writ  of  mandamus  recited  the  several  Acts  of  Parliament  ~^  ^^^ 

same  rate   as 

ino^jporating  the  Irish  South  Eastern  Railwaj  Company,  and  that  ^  oidinaiy 

by  that  name  and  style  and  for  the  purpose  of  the  undertaking  it  ^^  before  the 
•^  ^  '^    '^  ®        PoBtmaster- 

Bhauld  be  a  body  corporate,  and  should  have  power  to  hold  lands  General  can 

compel  a  BaiL 

^thin  the  restrictions  contained  in  the  Acts  relating  to  the  Great  way  Company 

to  cany  sadfi 

lieiaster  and  Munster  Railway  Company  and  to  the  Wezferd,  mail  bags,  a 

Corlow  and  Dublin  Junction  Railway  Company  respectively,  and  exist  between 
all  the  rights,  powers,  privileges  and  authorities  by  these  Acts  ex^tiono/a 
c^reated  or  given,  and  all  the  lands,  tenements,  hereditaments,  chat-  ^^  ^°' 
tels,  maneys,  contracts  and  other  properties,  and  the  capital  stock 
and  shares  of  the  two  Companies,  and  the  powers  given  to  and  then 
Tested  in  them  should  be  and  were  thereby  vested  in  the  Irish 
South  Eastern  Railway  Company. 

That  it  was  enacted  that  the  tolls  in  respect  of  the  Irish  South 
Eastern  Railway  Company  should  be  calculated  and  imposed  at 
such  rates  as  if  the  Great  Leinster  and  Munster  Railway  and  the 
Wexford,  Carlow  and  Dublin  Junction  Railway  had  originally 
formed  one  line  of  Railway,  provided  that  the  rates  of  tolls  to  be 
imposed  by  the  Irish  South  Eastern  Railway  Company  on  all  and 
every  part  of  the  amalgamated  Railways  should  not  exceed  the  rates 
authorised  to  be  levied  and  taken  by  the  Act  of  the  Great  Leinster 
and  Munster  Railway  Company. 

The  writ  further  recited  that  the  two  bills  recited  in  the 
Great  I^einster  and  Munster  Railway  Act  passed  into  law  in  the 
Session  of  Parliament  holden  in  the  ninth  and  tenth  years  of  the 
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M.  T.  1850.  Queen,   and  became  respectively  Acts  of  Parliament,  one  thereof 
Queen*  9  Seneh 
^ » '     baring  passed  in  the  Session  of  9  &  10  Vic^  and  that  it  was  thereby 

^^  enacted  that  all  the  provisions,  matters  and  things  contained  in 

IBISH  8.  E.  the  recited  Acts  in  the  last  mentioned  Act  relating  to  the  Great 
COMPANT.  ^^^^^^  <^d  Munster  Railway  Company,  so  far  as  the  same  were 
then  in  force,  and  were  not  inconsistent  with,  or  altered  by,  the 
provisions  of  the  said  Act  intituled  *'  An  Act  to  enable  the  Grreat 
*'  Leinster  and  Munster  Railway  Company  to  extend  their  Railway 
^*  to  Clonmel,''  and  save  in  so  far  as  the  same  might  not  be  incon- 
sistent with  the  Lands  Clauses  Consolidation  Act  (1845),  or  with 
the  Railway  Clauses  Consolidation  Act  (1845),  should  extend  to  the 
said  Act  and  to  the  several  purposes  thereof  as  fully  and  efiectually 
as  if  the  same  provisions,  matters  and  things  were  repeated  and  re- 
enacted  therein ;  that  it  was  thereby  further  enacted  *'  That  the 
'*  extended  Railway  and  works  should  be  consolidated  with  and 
*'  form  part  of  the  undertaking  of  the  Great  Leinster  and  Munster 
*' Railway  Company,  and  of  any  other  Railway  Company  with 
^*  which  the  Great  Leinster  and  Munster  Railway  should  be  amal- 
^gamated.  That  the  Company  should  not  demand  or  receive 
''  any  greater  sum  in  respect  of  the  carriage  of  passengers  conveyed 
«  on  the  Railway  by  the  said  Extension  Act  than  three  pence  per 
''passenger  per  mile  in  respect  of  any  passenger  travelling  in  a  first 
"  class  carriage ;  two  pence  per  passenger  per  mile  in  respect  of  any 
*'  passenger  travelling  in  a  second  class  carnage,  and  one  penny  per 
*'  passenger  per  mile  in  respect  of  any  passenger  travelling  in  a 
"  third  class  carriage,  including  the  charges  for  the  use  of  carriages 
''and  locomotive  power,  and  all  other  charges  incidental  to  such 
"  conveyance,  unless  in  the  case  of  passengers  travelling  by  special 
'*  trains.*' 

The  writ  further  recited  that  the  other  of  the  bills  recited  in  the 
Act  also  became  an  Act  of  Parliament  in  the  Session  of  9  &  10  Vic^ 
and  thereby  created  several  persons  into  a  Company  for  making  a 
Railway  from  Carlow  to  Enniscorthy,  and  to  join  the  line  of  a  pro- 
posed Railway  from  Waterford,  Wexford  and  Wicklow  to  Dublin ; 
that  it  was  thereby  further  enacted  that  the  Railway  should  com- 
mence by  a  junction  with  the  Great  Southern  and  Western  Railway 
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Company  near  the  town  of  Carlow,  and  terminate  at  a  place  called  M.  T.  1850. 

.       Queen's  Bench 
Scarrawalsh  Bridge,  in  the  conntj  of  Wexford.   That  it  was  thereby  \      ^ 

further  enacted  that  the  maximum  rate  of  charge  to  be  made  by  the  ^^ 

said  Company  for  the  conveyance  of  passengers,  including  the  tolls  ibish  s.  e. 
for  the  use  of  the  Railway,  &C.,  should  not  exceed  three  pence  per  company. 
mile  for  every  first  class  passenger,  two  pence  per  mile  for  every 
second  class  passenger,  and  one  penny  per  mile  for  every  third  class 
passenger,  and  that  every  passenger  travelling  on  the  said  Railway 
might  take  with  him  his  ordinary  luggage  not  exceeding  one  hun- 
dred pounds  in  weight  for  first  class  passengers,  sixty  pounds  in 
weight  for  second  class  passengers,  and  forty  pounds  in  weight 
for  third  class  passengers,  without  any  charge  being  made  for 
the  carriage  thereof. 

The  writ  further  stated,  that  in  pursuance  of  said  Acts  of  Parlia- 
ment the  Irish  South  Eastern  Railway  Company  was  established, 
and  that  they  had  caused  to  run  at  stated  and  fixed  hours  upon  each 
and  every  day  trains  of  Railway  carriages  upon  the  part  of  the 
Wexford  and  Carlow  Railway  between  the  Junction  with  the  Great 
Southern  and  Western  Railway  Company  and  Bagnalstown,  other 
than  mail  trains  for  the  conveyance  of  passengers  at  certain  fixed 
rates  and  prices,  together  with  their  luggage,  according  to  the 
weight  prescribed  by  the  Act  for  making  a  Railway  from  Wexford 
to  Carlow. 

The  writ  stated  that  by  a  certain  other  Act  of  Parliament^  passed 
in  the  Session  of  Parliament  holden  in  the  seventh  and  eighth 
years  of  the  Queen^  intittUed  **  An  Act  to  Attach  certain  Conditions 
"  to  the  Construction  of  Future  Railways  authorised  or  to  be 
"  authorised  by  any  Act  of  the  then  present  or  succeeding  Sessions 
*'  of  Parliament ;"  and  for  other  purposes  in  relation  to  Railways, 
after  reciting  that  by  an  Act  passed  in  the  2  Ftc,  intituled  *^An 
Act  to  Provide  for  the  Conveyance  of  the  Mails  by  Railways,' 
provision  was  made  for  the  transmission  of  the  mails  by  Railways, 
and  it  was  eaq^edient  that  such  provision  should  be  extended,  it  was, 
amongst  other  things,  enacted  that  it  should  be  lawful  for  the 
Postmaster-General  to  require  in  the  manner  and  subject  to  the 
eondOions  as  to  payment  for  service  performed  prescribed  by  the 
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M.  T.  1850. 
Queen' 9  Bench  said  hut  recited  Aet^  that  ike  mails  be  forwarded  upon  any  mek 

THS  <^ussN  Railway  as  therein  before  last  mentioned  at  any  rate  of  speed 
IRISH  8.  E.  ^^*^^  l^  Inspector'Oeneral  of  Railways  for  the  time  being  shotUd 
BAiLWAT'    certify  to  be  safe,  not  exceeding  twenty^seven  miles  in  the  hour^ 

COMFAHT. 

including  stoppages ;  and  it  should  also  be  lawful  for  the  Post- 
master^Oeneral  to  send  any  mail  guard  with  bags  not  exceeding 
the  weight  of  luggage  allowed  to  any  other  passenger ^  or  subject  to 
the  general  rules  of  the  Company  for  any  excess  of  that  weight  by 
any  train  other  than  a  mail  train  tpon  the  same  conditions  as  any 
other  passenger. 

The  writ  further  stated,  that  on  the  20th  of  January  1849,  at  the 
Railway  station  at  Bagnalstown,  on  that  part  of  the  line  of  Railway 
between  the  Junction  with  the  Great  Southern  and  Western  Railway 
Company  at  or  near  Carlow  and  Bagnalstown,  constructed  by  and 
belonging  to  the  Irish  South  Eastern  Railway  Company,  James 
Carroll,  a  mail  guard,  sent  by  her  Majesty's  Postmaster-General, 
applied  to  be  conveyed  as  an  ordinary  second  class  passenger  with 
bags  not  exceeding  sixty  pounds  in  weight,  being  the  weight  of 
loggag^e  allowed  by  the  Company  to  all  other  second  class  passengers 
on  that  part  of  the  RaQway  belonging  to  them,  situate  between 
Bagiialstown  and  Carlow,  pursuant  to  the  said  Act  of  Parliament,  by 
one  of  the  trains  other  than  a  mail  train  so  established  by  the  Com- 
pany for  the  conveyance  of  passengers,  then  about  to  proceed  with 
passengers  along  the  said  last  mentioned  part  of  the  line  of  Railway, 
and  then  and  there  tendered  to  the  Company  the  sum  of  one  shifliiig 
and  six  pence,  the  sum  fixed  by  the  Company  as  the  fare  of  a  second 
class  passenger  on  that  portion  of  the  line,  and  applied  for  a  ticket 
fi^m  Biagnalstown  to  Carlow  as  such  second  class  passenger ;  dkat 
the  Company  refnsed  to  allow  Cffi*roll  to  prociBied  by  the  train:  and 
refhsed  the  said  sum  of  one  shilling  and  six  pence  from  him,  aniiP 
woirid  not  give  him  the  said  ticket. 

The  writ  further  stated  that  the  Earl  of  GranviHe  and  Sir 
Edward  Ryan,  two  of  her  Majesty's  Commissioners  of  Railways,  by 
notice  in  Writing,  under  their  hands  and  duly  sealed  willr  the  seal 'of 
the  said  Commissioners,  after  the  refusal  of  the  Company  to  convey 
James  Carroll,  being  such  mail  guard  as  aforesaid,  and  diftMS  t&e 
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27th  of  NoT^mber  1849,  gave  notice  that  in  parsaance  of  the  Act  of  M.  T.  1850. 

PtrEaraent  made  and  passed  in  the  seventh  and  eighth  years  of  the     v^-v-..-/ 

Qaeen,  and  of  a  certain  Act  of  Parliament  made  and  passed  in  the  ^ 

nixith  and  tenth  years  of  the  Qaeen,  intituled  "  An  Act  for  con*    ibish  s.  b. 

stituting  Commissioners  of  Railways,''  the  Commissioners  would,     compant 

after  the  expiration  of  twenty-one  days  from  the  time  of  the  Company 

being  served  with  the  said  notice,  certify  to  the  Attorney-General 

for  Ireland  that  it  appeared  to  them  that  the  provisions  contained 

in  the  Act  of  7  &  8   Vic,  had  not  been  complied  with  by  the 

Company  by  the  refnsal  to  aUow,  at  the  request  of  the  Postmaster- 

Geaeraly  James  Carroll,  being  then  a  mail  guard,  sent  by  the  Post- 

master-Greneral  to  be  conveyed  with  certain  bags  not  exceeding  sixty 

poaads  in  weight  of  luggage,  being  the  weight  of  Inggage  allowed  by 

them  to  all  other  passengers  by  a  train  belonging  to  the  Company 

not  being  a  mail  train,  and  that  it  would  be  for  the  public  benefit 

that  the  due  performance  of  the  said  provisions  should  be  enforced. 

That  ike  iiotiee  was  served  on  the  Company  on  the  3rd  of  Deeem- 

bev  1849;  that  the  Commasaioners  had,  after  the  expiration  of  the 

twca^-one  days,  certified  accordingly  to  the  Attcnmey-General,  and 

that  the  Company  still  refnsed,  notwithstanding  repeated  applici^ 

tions  k/r  the  purpose,  to  permit  a  mail  guard  to  travel  as  before 

ttatod,  and  that  the  Attomey-Oeneral  requested  the  Court  to  enforce 

the  performance  of  the  provisions  of  the  last  mentioned  Act  of 

Parliament. 

The  writ  concluded  by  commanding  the  Irish  South  Eastern 
Railwaj  Company,  *^  immediately  after  the  receipt  of  this  writ,  to 
^convey  upon  the  Irish  Spnth  Eastern  Railway,  at  the  request  of 
*<her  Majes^s  Postmaster-General,  James  Carroll,  being  such  mail 
"guard,  or  any  other  mail  guard  wHh  bags  not  exceeding  sixty 
Mpounda  in  weight,  being  the  weight  of  luggage  allowed  by  the 
^*  Irish  South  Eastern  Railway  Company  to  any  other  passenger 
'^by  any  train  belonging  to  the  Irish  South  Eastern  Railway 
"  Company,  other  than  a  mail  train,  on  the  same  conditions  as  any 
"  other  paasenger  according  to  the  provisions  of  the  Act  of  Pariia- 
''ment  7^8  Vic^  or  show  cause  to  the  eontrary,"  &g. 

The  return  of  the  Company  certified  that  the  Postmaster-Geneni], 
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M.  T.  1850.  before  James  Carroll  applied  to  them  to  be  conveyed,  had  not  by 

Queen* §  Bench 
'"    V    ^'     notice  in  writing  or  otherwise  required  that  the  mails  or  post  letter 

^^  bags  should  be  conveyed  and  forwarded  by  their  Railway  either  by 

IRISH  8.  E.  the  ordinary  trains  of  carriages  or  by  special  trains,  according 
coMFAinr.  ^  ^^^  statute  in  that  case  provided,  and  that  no  remuneration 
had  been  fixed  and  agreed  on  between  the  Postmaster-General  and 
the  Company,  or  determined  by  arbitration  as  in  said  statute  provi- 
ded, to  wit  as  provided  by  the  Act  1  &  2  Fic,  intituled  *'  An  Act  to 
Provide  for  the  Conveyance  of  Mails  by  Railway,"  and  that  before 
or  at  the  time  James  Carroll  applied  to  the  Company  to  be  con- 
veyed no  mail  train  whatever  was  running  on,  or  had  ever  been 
by  the  Postmaster-General  required  to  be  run  upon  the  Railway, 
and  that  for  these  reasons  the  Company  were  not  by  law  bound 
to  convey  James  Carroll  with  bags  as  by  him  required.  They 
further  certified  that  the  Postmaster-General  had  not  at  any  time 
by  any  notice  in  writing  or  otherwise  required  that  the  post  letter 
bags  should  be  conveyed  and  carried  by  Railway,  either  by  ordinary 
trains  of  carriages  or  by  special  trains,  according  to  the  provisions 
of  the  said  Act ;  and  that  no  mail  train  whatever  had  been  running 
nor  had  any  mail  train  at  any  time  been  required  to  be  run  by 
the  Postmaster-General  upon  the  Railway,  and  that  for  these  reasons 
the  Company  were  not  by  law  bound  to  convey  James  Carroll 
on  their  Railway. 

Demurrer  by  the  Attomey^General  to  this  return,  and  joinder  by 
the  Company. 

The  demurrer  being,  on  motion  of  John  Perrin,  set  down  in  the 
Crown  list  for  argument,  was  now  heard. 

Perrin  and  the  AUomey-General^  for  the  demurrer. 

The  Act  relating  to  the  Great  Lester  and  Munster  Railway  is 
9  &  10  Vic.  c.  168  (local  and  personal) ;  but  the  statute  on  which 
this  argument  depends  is  the  7  &  8  Vic.  c.  80,  s.  1 1,  enacting  *'  That 
**  it  shall  be  lawful  for  the  Postmaster-General  to  require,  in  the 
"manner  and  subject  to  the  conditions  as  to  payment  for  service  per- 
"  formed  prescribed  by  the  said  Act,  1  &  2  Vic.  c.  98,  that  the  mails  be 
"  forwarded  upon  any  such  Railway  as  is  hereinbefore  last  mentioned. 
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«  at  any  rate  of  speed  which  the  Inspector-General  of  Railways  for  M.  T,  1850. 

Queen*  8  Bench 
"  the  time  being  shall  certify  to  be  safe,  not  exceeding  twenty-seven     ^ , ' 

TEI£  QUEEN 

*<  miles  in  the  hour,  including  stoppages ;  and  it  shall  be  also  lawful  ^^ 

"  for  the  Postmaster-Greneral  to  send  any  mail  guard  with  bags  not    ib-ish  s.  b. 

BAILWAT 

"  exceeding  the  weight  of  luggage  allowed  to  any  other  passenger  company. 
'*  (or  subject  to  the  general  rules  of  that  Company  for  any  excess  of 
that  weight)  by  any  trains  other  than  a  mail  train,  upon  the  same 
conditions  as  any  other  passenger,  provided  that  in  such  last- 
mentioned  case  nothing  herein  or  in  the  last  recited  Act  contained 
^*  shall  be  construed  to  authorise  the  Postmaster-General  to  require 
**  the  conversion  of  a  regular  mail  train  into  an  ordinary  train,  or  to 
exercise  any  control  over  the  Company  in  respect  of  any  ordinary 
train,  nor  shall  the  Company  be  responsible  for  the  safe  custody  or 
delivery  of  any  mail  bags  so  sent."  With  this  statute  must  be 
considered  the  one  therein  referred  to  and  incorporated  with  it,  the 
1^2  Vic.  c.  98,  which  provides  for  the  conveyance  of  the  mails 
by  Railways.  The  effect  of  the  return  is,  that  inasmuch  as  the 
Postmaster-General  had  not  under  1  &  2  Ftc.'c.  98  entered  into 
a  contract  with  this  Company,  the  Company  were  not  bound  to 
carry  a  mail  guard  with  bags. — [Pebrin,  J.  The  return  does  not 
say  there  was  no  contract.] — However,  the  words  of  that  11th 
section  are  perfectly  general ;  there  is  nothing  to  restrict  them : — 
'*  Any  mail  guard  with  bags  not  exceeding  the  weight,  &c.,  by  any 
trains  other  than  a  mail  train."  We  contend  that  a  mail  guard 
is  entitled  to  ask  for  a  second  class  ticket  to  travel  along  the  line 
with  bags  not  exceeding  a  certain  weight. 

Piiz^hbon,  Martley  and  Sir  C.  O'Loghletij  contra. 

If  the  argument  of  the  other  side  be  correct,  this  Company  must 
work  their  line  at  an  enormous  loss.  The  mail  trains  are  obliged  to 
run  at  a  certain  speed  and  cost  for  each  train  four  pence  per  mile ; 
and  the  Postmaster-Gkneral  says,  ''Because  I  have  contracted  with 
'*  the  Southern  and  Western  Company  to  carry  the  mail,  I  can  force 
''you  the  South  Eastern,  having  a  branch  line  into  the  other,  to 
**  ran  a  mail  train  too ;"  and  this,  having  entered  into  no  contract 
with  the  latter  Company,  but  simply  because  the  South  Eastern  have 
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M.  T.  1850.  started  a  train  to  meet  the  mail  train  on  the  Southern  and  Weatam. 
'•'— -v*-^     — (TkRBni,  J.    Are  jon  bonnd  to  take  any  passenger  that  offers  r' 

THE    <^171!EN    _-, 

^^  You  are  only  bound  to  do  with  the  Post-offioe  people  what  you  do 

iBtsn  a.  B.    with  others.] — ^But  a  mail  guard  should  not  havo  a  privilege  denied 

BAII.WAT  ^  ^  ^  .,.,., 

ooMPAHT.    ^  Other  persons,  that  of  carrying  his  bags  m  the  carnage  when 

the  luggage  of  another  passenger  would  be  objected  to.  The  guard 
cannot  be  separated  from  the  bags;  and  what  the  Company  say  is 
that  the  Fost-oifice  authorities  must  bring  themselves  into  privi^ 
with  them  before  they  can  force  them  to  take  the  mail  guard*  ^'  Ajiy 
such  Railway"  in  that  11th  section  means  the  Railway  previously 
specified ;  that  is.  Railways  with  whom  the  authorities  have  con- 
tracted. Its  provisions  can  only  apply  when  there  is  a  privity 
created  by  the  prior  establishment  of  a  mail  train ;  Railway  Com- 
panies are  strictly  not  common  carriers ;  they  are  only  bound  to 
carry  personal  luggage;  not  necessarily  bound  to  cany  goods  or 
parcels. 


The  Attorney- General  (Monahan)  replied. 

Railway  Companies  cannot  be  established  without  obtaining  large 
powers  from  Parliament.  It  is  not  necessary  to  contend  that  they 
are  common  carriers ;  for  if  the  Postmaster  require  a  iqpecial  train 
he  must  pay  for  its  cost,  minus  the  profit  derivable  from  the  public. 
The  7  &  8  Vic,  c.  85  is  applicable  to  all  Companies^  and  that  1  Ith 
section  applies  to  a  Company  having  a  mail  train  as  well  as  a 
Company  having  none.  If  they  have  a  mail  train,  and  in  addition 
have  an  ordinary  train  at  another  hour,  if  it  suit  the  Postmaster  he 
is  entitled  to  send  guard  and  bags  by  that  other  train.  Nothing  in 
the  section  cuts  down  the  general  words.^ — [Moobe,  J.  ISzcept 
reading  them  with  the  previous  special  words.] — But  there  is 
nothing  to  negative  their  liability  to  carry  passengers  if  the  passen- 
gers comply  with  the  regulations  of  the  Company.  The  Company 
refuse  in  order  to  force  the  Postmaster  into  a  contract  with  them. — 
[Cbahpton,  J.  What  is  the  meaning  of  the  proviso,  **  That  nothing 
*' therein  or  in  the  last  recited  Act  contained  shall  be  construed  to 
**  authorise  the  Postmaster-General  to  require  the  conversion  of  a 
*'  regular  mail  train  into  an  ordinary  train,  or  to  exercise  any  con- 
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'*  trol  over  the  Company  in  respect  of  any  ordinaiy  train  ?**] — That  M.  T.  1850. 
18,  beeause  a  mail  tram  can  only  be  got  nd  of  by  notice  to  the     v...*^,...^ 
Company.    '*  Any  train  other  than  a  mail  train  "  means  a  train  not  ^ 

mider  the  provisions  of  the  previous  Act  of  Parliament  (1  &  2  Vic.)  ibish  s.  e. 
The  proviso  need  not  be  co^extensive  with  the  enacting  part ;  cqupxiiy. 
and  all  that  is  meant  by  it  is,  that  where  there  is  a  .mail  (train  it 
cannot  be  converted  into  an  ordinary  train. — [BLACKflngnnx,  C.  J. 
The  words  ane,  ^'apon  any  soch  Bailway  as  is  hereinbefore  last 
mentionedi"]-^That  means  a  case  in  which  a  guard  is  sent  with 
mail  bags  in  a  train  other  than  a  mail  train,  which  is  provided  for 
by  the  1  &  2  Vie.  Why  should  the  Company  have  the  power  of 
revising  to  carry  a  small  maO  bag  a  short  distance,  unless  the 
Postmaater  enter  into  a  special  contract  with  them  ?  Why  should 
the  Postmaster  have  a  privilege  with  one  Company  and  not  with 
another  ?  The  Company  are  paid  for  one  duty,  and  yet  they  want 
to  foree  the  Postmaster  to  p^  for  another. 

Sir  C  (yLoghlen  was  again  heard  for  the  Company. 

Cur,  ad.  tmli. 


Bl^ACKBUBNE,  C.  J. 

The  question  in  this  case  depends  on  the  construction  of  the  1 1th 
section  of  the  7  &  8  Vic.  c  85  ;  but  it  is  necessary  to  advert  to  the 
Act  of  the  1  &  2  Vicn  c.  98,  which  makes  provision  of  an  elaborate 
and  compulsory  character  whereby  all  Bailway  Companies  are 
bound  to  provide  for  the  safe  and  speedy  transmission  of  the  mail, 
whereby  eveiy  Company  without  exception  is  secured  reasonable 
remuneration  for  the  services  which  it  binds  them  when  required 
to  render.  These  may  be  said  to  be  the  principles  on  which  all 
these  enactments  are  based. 

The  11th  section  of  the  above  statute,  after  referring  to  the  1  &  2 
Vie.  c.  98,  reciting,  that  it  is  expedient  that  the  provisions  made  by 
it  for  the  transmission  of  the  mails  should  be  extended,  its  enact- 
ments do  accordingly  extend  them  ;  and  the  first  extension  is  by 
enabling  the  Postmaster-General  to  require  in  the  manner,  and 
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M.  T.  1850.  subject  to  the  conditions  or  to  payment  for  services  performed,  pre- 

Queen's  Bench 
« '     scribed  by  the  former  Act»  that  the  maib  shall  be  forwarded  at  any 

THB  QUEEN  ,  .-    ^ 

^^  rate  or  speed,  certified  to  be  safe,  not  exceeding  twenty-seven  miles 

IRISH  8.  £.    an  hoar.    The  power  thus  given  to  the  Postmaster-General  is  a 

RAILWAY 

COMFANT.  ^^^  addition  to  those  provided  by  the  former  Act,  and  can  only 
relate  to  cases  in  which  its  provisions  were  in  actual  operation  by 
the  establishment  of  mail  trains  pursuant  to  contract.  This  is 
admitted;  but  it  is  contended  by  the  AUamey-General  that  the 
clause  which  follows,  which  is  the  second  extension,  refers  to  all 
Railway  Companies,  as  well  those  in  which  there  has  been  no 
contract  with  the  Postmaster-General  as  those  in  which  there  has* 
On  the  other  hand  it  is  contended  that  this  provision,  like  the  first, 
is  confined  to  the  case  of  Companies  under  contract  to  carry  the 
mail,  and  bound  to  have  trains  for  that  purpose.  The  consequence 
of  the  former  construction  is  to  create  a  liability  extending  to  every 
Railway  Company,  and  to  give  the  Postmaster-Greneral  a  right  to 
have  the  mails  (not  exceeding  a  certain  weight)  carried  for  passen- 
gers without  any  special  remuneration. 

It  is  in  my  opinion  quite  impossible  to  reconcile  such  an  unlimited 
power  with  the  various  provisions  of  the  former  Act,  so  studiously 
framed  to  secure  the  safe  and  rapid  transmission  of  the  mails,  and 
adequate  remuneration  to  the  Railway  Companies.  Considering  the 
vast  extent  and  possible  effect  of  a  power  which  has  no  other  limit 
than  the  weight  of  the  mail  to  be  carried,  and  considering  its  plain 
violation  of  one  of  the  principles  of  the  previous  Act,  one  would 
have  expected  a  clear  and  unambiguous  expression  of  such  an  object 
and  intention,  and  that  the  enactment  to  effect  it  would  not  have 
been  coupled  with  one  relating  exclusively  to  those  Companies  who 
were  or  should  be  bound  to  carry  the  mail. 

To  make  such  Companies  liable  to  the  provisions  in  question, 
would  be  neither  unfair  or  unreasonable,  because  it  would  only 
oblige  them  to  convey  by  a  common  train  a  portion  of  the  mail,  the 
whole  of  which  they  were  already  bound  to  carry  by  a  mail  train. 
If  we  thus  limit  the  construction  of  the  last  clause,  its  operation  will 
be  to  bind  them  to  carry  for  their  employers  letter  bags  which  may 
arrive  at  the  station  too  early  or  too  late  to  be  despatched  by  a  mail 
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train.    But  however  reasonable  this  limitation  may  be,  it  cannot  be  M.  T.  1850. 

adopted  if  it  is  not  warranted  by  a  fair  interpretation  of  the  clause     ^-— v ' 

in  question.    The  words  of  it  are,  *'  And  it  shall  also  be  lawful  for  ^ 

**  the  Postmaster-General  to  send  any  mail  guard  with  bags  not  ibish  s.  e« 
**  exceeding  the  weight  of  luggage  allowed  to  any  other  passenger  company 
**  (or  subject  to  the  general  rule  of  the  Company  for  any  excess  of 
^*  that)  by  any  trains  other  than  a  mail  train,  upon  the  same  con- 
**  ditions  as  any  other  passenger/'  The  words,  *'  and  it  shall  also  be 
lawful,"  with  which  this  enactment  begins  would  naturally  import 
that  the  object  was  to  extend  the  provisions  of  the  first  clause  of  the 
section  by  subjecting  the  same  Companies  who  were  thereby  made 
liable  to  accelerate  the  transmission  of  the  mail  to  the  exercise  of 
an  additional  power  by  the  Postmaster-GeneraL  The  words  which 
follow  seem  to  indicate  the  same  intention;  the  phrase  "other 
than  **  is  an  exception.  That  they  apply  to  and  make  provision  for 
cases  in  which  Railway  Companies  are  bound  to  carry  the  mail  and 
to  have  mail  trains,  is  admitted ;  to  apply  them  to  cases  in  which 
there  is  no  mail  train,  that  is,  to  exempt  from  liability  Companies 
that  could  have  no  such  train,  would  be  absurd ;  and  to  avoid  this 
we  are  called  on  to  say  that  the  words  "  any  train "  apply  to  all 
trains  of  all  Companies.  I  do  not  think  that  this  is  the  necessary 
meaning  of  these  words,  nor  that  it  was  meant  to  use  them  in  a 
sense  that  would  make  the  enactment  a  departure  from  the  prin- 
ciples on  which  both  these  statutes  in  pari  materia  and  for  the 
same  common  objects  are  founded.  The  words  of  the  proviso  seem 
strongly  opposed  to  the  unlimited  construction  contended  for  by  the 
AUomey-GeneraL  They  are,  **  Provided  that  in  such  last  mentioned 
**  case  nothing  herein  or  in  the  last  recited  Act  contained  shall  be 
<«  construed  to  authorise  the  Postmaster-General  to  require  the 
**  conversion  of  a  regular  mail  train  into  an  ordinary  train.'*  This, 
which  is  a  qualification  or  restriction^  of  the  power  to  require  the 
mail  to  be  carried  as  a  passenger's  luggage,  may  fairly  be  considered 
to  be  co-extensive  with  it,  that  is,  to  relate  to  those  cases  only  in 
which  the  power  might  be  exercised.  Whatever  was  the  appre- 
hended mode  of  converting  a  mail  into  an  ordinary  train,  there  is  no 
doubt  that  it  was  the  abuse  of  the  power  by  such  an  Act  that  was 
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M.  T.  1850.  intended  to  be  gnacded  against  and  prohibited,  and  that  aa  sach  an 
^  ■  -V    -^     abuse  could  only  take  place  when  there  should  be  a  mail  train,  thai 
^  is,  a  contract  to  cany  the  mail,  it  was  in  that  case  alone  that  the 

msK  8.  X.   power  was  to  exist. 

COMFANT.         '^^  oonstmction  which,  on  the  whole,  I  think  most  likely  to  be 
)  that  intended  is,  that  both  the  provisions  of  this  clause  extend  to 

the  case  of  Companies  under  contract  to  cairy  the  mails.  I  cannot 
say  that  the  case  is  by  any  means  free  from  doubt,  and  am  glad  that 
cor  opinion  can  be  reriewed,  though  the  better  course  would  seem 
to  be  to  have  the  Act  amended,  as  the  delay  attending  an  appeal 
must  be  followed  with  mueh  public  inconyenience. 

C^ltAllPTOll,  J. 

It  is  difficult  to  put  any  sensible  construction  on  the  statute ;  and 
though  I  have  doubts  as  to  the  judgment,  I  yield  to  the  opinion  of 
tile  Court 


PsBBEEi,  J.  and  MooBB,  J.,  concurred  with  the  Chibf  Justice. 


Demurrer  overruled,  and  judgment  for  defendants. 
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M.  T.  1850. 

CommtmPletu. 


In  the  Matter  of  the  Estate  of 
THE  TRUSTEES  OF  WILLIAM  EDMOND  REILLY, 

Owners  and  Petitioners. 

(Common  Plecu.J 

Nov,  12. 


This  was  a  case  sent  by  the  Commissioners  for  the  Sale  of  Incum-  ^7  indenture 

dated  the  1st 

bered  Estates  in  Ireland  for  the  opinion  of  the  Court  of  Common  of  Jannaiy 

1821,  certain 

Pleas  under  the  12  &  13  Vic,  c.  77»  s.  15.  premises  were 

demised   to 
Bj  an  indenture  dated  the  1st  of  January  1821y  and  expressed  to  s.  W.,  his 

heirs    cxibCQ." 

be  made  between  the  Most  Honorable  thd  Marquis  of  Downshire  of  tors/  adminis- 

the  one  part,  and  Samuel  Williamson  of  the  other  part,  the  said  asrigns,  for  the 

Marquis  demised  certain  premises  in  the  town  of  HOlsborough :  ^f  ^^  ^'^ 

'*To  have  and  to  hold  all  and  singular  the  said  demised  premises  ^^^^^^^ 

'^(except  as  before  excepted)  unto  the  said  Samuel  Williamson,  his  ^^^.  ^^  ^®, 
^  ^  snrviTorB    and 

**  heirs,  executors,  administrators  and  assigns,  from  the  1st  day  of  snnriyor  of 

them,  and  for 

"November  last  past,  for  and  during  the  natural  lives  and  life  of  the  tenn  of 

99    years, 
their  Royal  Highnesses  Frederick  Duke  of  York,  William  Henry  whioherer 

Duke  of  Clarence,  and  Ernest  Augustus  Duke  of  Cumberland,  and  longest." 

''for  and  during  the  life  and  lives  of  the  survivors  and  survivor  of  ^  'sabndt. 

<«tbem,  and  for  the  term  of  ninety-nine  years,  whichever  shall  last  comi^is^^ 

"the  longest."  The  interest  of  Williamson  the  lessee  un4er  this  lease  ^©of  iMum- 

became  vested  in  William  Edward  Reilly,  and  some  of  the  cestui  ^^ ,  Estates 

''  m  Irehind  for 

qve  vies  are  still  living.    The  question  submitted  by  the  Comipis-  the  opinion  of 
^  ©  1  -^  ^        the  Conrt  of 

sioners  for  the  Sale  of  Incumbered  Estates  for  the  opinion  of  the  C.  P.,  that  the 

Commission- 
Court  was^  whether  the  Commissioners  had  jurisdiction  under  the  ers  haye  not 

provisions  of  the  12  &  13  Vie.  c.  77  to  sell  the  premises  comprised  under  12  &  13 

•     At-    1         n  Vic,  c.  77  to 

m  this  lease  ?  ^  premises 

held  under 
sacfa  a  lease. 


M 


M 


Smyihe^  for  the  petitioners. 
The  question  in  this  case  turns  upon  the  construction  of  the  16th 
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M.  T.  1850.  section.*    The  word  "term"  is  equally  applicable  to  an  estate  Cor 

life  as  for  years,  and  ia  so  pleaded ;  2  Chit,  on  PL  p.  662 ;  7%ttrf2y 
V.  Plant  (a) ;  it  may  therefore  be  properly  employed  in  describing  a 
a  term  such  as  the  present.  The  case  of  Lang  ▼.  Rankin  (b)  is  a 
decision  that  the  proper  construction  of  this  lease  is  to  convey  to  the 
lessee  an  interest  not  only  for  the  term  of  three  lives,  but  for  the 
remainder  of  a  term  of  ninety-nine  years,  to  be  computed  from  the 
date  of  the  lease,  in  the  event  of  the  three  cestui  que  vies  dying 
within  that  term;  if  so,  this  lease  having  been  made  in  1841,  there 
must  at  all  events  be  an  unexpired  term  of  sixty-nine  years. — 
[MoNAHAN,  C.  J.  Are  you  aware  whether  it  has  been  decided  in 
the  Incumbered  Estates  Court  whether  the  Court  have  power  to  sell 
a  reversionary  term  expectant  on  a  life  estate  ?] — ^I  am  not  aware 
that  there  has  been  any  decision  on  that  point  To  hold  that  the 
Commissioners  have  not  power  to  sell  this  term  would  lead  to  this 
absurdity,  that  a  tenant  under  such  a  lease  might  underlease  for  a 
period  of  sixty  years ;  the  derivative  interest  would  then  be  saleable, 
while  the  estate  from  which  it  was  derived  could  not  be  sold. — 
[Ball,  J.  That  would  equally  apply  to  a  tenant  for  life,  who  might 
make  a  lease  for  a  thousand  years.] 


The  following  cases  were  cited :  Lessee  Midland  Oreai  Western 
Railmay  Cov^pany  v.  Craig  (c) ;  Vtgnolles  v.  Bowen  (d), 

Reilfy,  contra,  cited  Janes  v.  Duggan  (e) ;  Pike  v.  Eyre  (f). 

(a)  1  Saund.  281.  (6)  2  Siigd.  on  Pow.  589,  Appz. 

(e)  2  Lr.  Law  Rep.  1.  (d)  12  Ir.  £q.  Bep.  199. 

(«)  4Ir.  Law  Bep.  91.  (/)  9R  &C.  909. 


*  Which  enacts,  "  That  where  land  or  a  lease  in  perpetuity,  or  any  lease  for  a 
term  whereof  not  less  than  sixty  years  shall  he  nnezpired  at  the  time  of  such  ^ipli- 
cation  as  hereinafter  mentioned,  or  any  churdi  or  college  lease  of  land  in  Ireland 
shall  be  subject  to  any  incombrance,  it  shall  he  lawful  for  the  owner  of  sach  land 
or  lease,  within  three  years  from  the  pasang  of  this  Act,  to  apply  to  the  Commia- 
doDeis  for  a  sale  of  sodi  land  or  lease  under  the  piwisians  of  this  Act.'* 


The  Court  aent  the  following  certificate : — 
We  have  considered  this  case,  and  have  heard  it  argued  bj  the 
learned  Counsel  for  the  petitioners,  and  we  are  of  opinion  that  the 
Commissioners  for  Sale  of  Incumbered  Estates  in  Ireland  have  not 
jurisdiction  under  the  Act  of  the  12  &  13  Vic.  c.  77  to  sell  premises 
under  a  lease  for  the  term  of  three  Hves  and  ninety-nine  years, 
JwhichoFer  shall  last  the  longest. 

(Signed) 

James  Henby  Momahan. 

Robert  Tobrens. 

N.  Ball. 

J.  D.  Jackson. 
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MOHAHAN,  C.  J.  M.  T.  1850. 

The  l^al  effect  of  the  present  lease  is  a  demise  of  three  lives  and 
so  much  of  the  term  of  ninety-nine  years  as  shall  be  unexpired  at 
the  termination  of  the  three  lives.  As  a  freehold  interest  it  is  not 
contended  to  be  within  the  Act;  and  as  a  chattel  it  is  not  yet  a 
chattel  in  possession ;  nor  is  it  certain  in  legal  contemplation  that  it 
ever  wiU  be  a  chattel  of  the  required  duration,  and  it  is  therefore 
not  within  the  Act    We  shall  send  a  certificate  to  that  effect. 
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M.  T.  1850. 

CowmumPka*. 


Nov.  12,      -^OHN  FEBGUS  HEENAN  v.  JOHN  MABCUS  CLEMENTS- 

14,  15. 

SaSit*^**^  AsBUMPSiT  by  the  plaintiff  as  the  public  officer  of  a  Banking 

ceptoronabiU  Company  called  "The  London  and  Dublin  Bank,*"  who  were  the 

of  exchange,  ^  ' 

drawn     by      indorsees  of  a  bill  of  exchange,  dated  the  5th  of  Auirust  1847,  drawn 
L.  J.,  indorsed  "  ** 

by  him  after  at  two  months  by  one  Lewis  Joel,  and  accepted  by  the  defendant. 

matari^  to 

H.  L.  F.,  and       The  declaration  contained  two  special  and  the  usual  indM- 

by  him  to  the 

London  and  tofitf   counts. 

DnblinBankp  -j.         t^^ 

ing  Company.        Plea^-J^on-assumpit 

^aintiff  waa^         ^^  ^^'^  ^^^  ^^  before  Ball,  J.,  at  the  Sittings  after  last 

^pUdS!Sff;'n  ^n»»*y  Term,  when  a  verdict  was  obtained  for  the  plaintiff  for  the 

ord«  to  prove  gum  of  £700. 
eonnderation 

between  J.  L.        Qn  the  production  of  the  bill  at  the  trial  it  appeared  to  have  been 
and  H«  li*  '•• 

Save  in  evi-    indorsed  after  maturity  by  Lewis  Jod  to  Henry  Laurence  Forrest ; 
ence  a  docu- 
ment in  the    it  also  appeared  that  H.  L.  Forrest,  who  was  an  officer  of  the  Bank, 
handwriting  of 
the  former,      and,  as  alleged  by  the  plaintiff,  had  cashed  the  bill  in  question  with 

the  cnrrency    money  belonging  to  them,  had,  before  indorsing  it  commenced  an 

which  he  stated  Action  in  England,  either  for  his  own  b^iefit  or  as  trustee  for  the 

^VmforooU  ^^^^  against  Lewis  Joel  on  account,  amongst  other  demands,  of  the 

AfiS^'  iT  F    ^^  ^  question.  The  case  of  Forrest  ▼.  Joei  was  brought  down  for 

had  an  interest  ^j^^j  ^^  ^^  Oovdon  Sunmier  Assises  1849,  and  was  then  withdrawn 
in  it  to  the  •'  * 

amomit  of       on  a  compromise,  part  of  the  terms  beine  that  Joel  should  sriye  up 
X700,andal8O  r  >r  e  ©  r 

the  Nisi  PrioB    the  bill,   which  was  accordingly  done.      H.  L.  Forrest   haying 

record  in  an 

action    hj       obtained  possession  of  the  bill,  a  writ  was  served  in  his  name  on 

against  L.  J.    the  defendant  in  England  on  foot  of  it,  but  no  further  proceedings 

^Htld^^per       were  taken  in  that  action ;  H.  L.  Forrest  having  left  the  country  for 

a^  J/^tiu^      America,  and  the  defendant  having  in  consequence  required  aecurify 

^^ts^^       for  costs.    The  defendant  impeached  the  bill  as  a  forgery  and 

properly  re- 
ceired  m  evidence. 

An  action  havhig  been  commenced  in  England  by  H.  L.  F.  against  the  defisiid- 
ant  the  proceedings  in  which  were  afterwards  discontinued. — Quire,  Whether  the 
pendency  of  that  action  was  a  bar  to  the  present? 

The  cases  of  Cdumbies  t.  SUm  (2  Chit  637),  Marsh  t.  iVaneff  (1  Tannt.  109), 
nad  Janet  t.  Lpne  (3  Y.  &  C.  281),  commented  upon. 
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Teqtiired  the  plaintiff  to  prove  consideration  for  the  acceptance  and  M.  T.  1850. 
indorsements.  It  was  admitted  on  the  trial  that  Lewis  Joel,  the  %■  -y-  /  * 
drawer  of  the  bill,  had  been  convicted  of  having  forged  the  defend-  ^ 

anfs  acceptance  to  it.    The  plaintiff,  in  order  to  prove  consideration    clbmbnts. 
for  the  indorsement  to  H.  L.  Forrest,  tendered  in  evidence  a  memo- 
randum, proved  to  be  in  the  handwriting  of  the  drawer,  which  was 
in  the  following  terms: — 

**  FazBODStowii,  27ih  September  1647. 

^  I  hold  the  bill  of  J.  M.  Clements,  due  on  the  8th  of  October, 
^'for  collection,  in  which  Mr.  Forrest  has  an  interest  to  the  extent 
"of  £700^L.JoKL.'' 

This  document  was  objected  to  on  the  part  of  the  defendant,  but 
was  received  in  evidence  by  the  learned  Judge,  subject  to  the  objec- 
tion. Counsel  for  the  plaintiff  then  tendered  in  evidence  the  Nisi 
Prius  record  in  the  cause  of  Forrest  v.  JoeL  This  was  objected  to 
on  the  ground  that  it  was  only  a  Nisi  Prius  record  on  which  no 
judgment  had  ever  been  entered,  but  was  also  received  by  the 
learned  Judge,  subject  to  the  objection. 

The  defendant  gave  in  evidence  the  writ  served  in  the  cause  of 
Forrest  v.  dements,  and  called  upon  the  learned  Judge  to  direct  a 
verdict  for  him,  on  the  ground  that  it  appeared  that  that  action  was 
on  foot  of  the  same  bill  as  that  upon  which  the  present  action  was 
founded,  and  was  still  pending,  and  that  H.  L.  Forrest  could  not 
during  the  pendency  of  such  action  transfer  to  the  London  and  Dublin 
Bank  a  right  to  sue  upon  this  bilL  This  the  learned  Judge  refused 
to  do,  and  told  the  jury  that  the  plaintiff  was  entitled  to  maintain 
his  present  acdon,  notwithstanding  the  pendency  of  the  action  of 
Forrest  v.   Clements, 

R,  C.  Walker  (with  whom  were  Brewster  and  CyjDriscoU)  now 
moved  that  the  verdict  might  be  set  aside  and  a  new  trial  granted, 
on  the  ground  of  the  admission  of  illegal  evidence,  misdirection  by 
the  learned  Judge,  and  that  the  verdict  was  against  the  weight  of 
evidence. 

The  bill  upon  which  the  present  action  is  founded  being  an 
alleged  forgery  and  indorsed  to  the  Bank  after  maturity,  it  was 
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M.  T.  1860.  iacnmbttit  on  tfie  plaintiff  to  prove  that  oonaderation  liad  be^  given 
»■  ■  V ..  *  for  it.  Declarations  of  parties  to  a  Inll  are  only  receivable  in  evi* 
dence  against  those  identified  with  them  in  interest:  Philip  v. 
CUBMSRTS.  Cole  (a).  The  document  of  the  27th  of  September  1847  was  there- 
fore not  admissible  in  evidence  against  the  defendant.  Secondly,  the 
record  of  the  proceedings  in  Forrest  v.  Joei  was  not  admissible ;  it 
was  res  inter  alios  oetoy  and  could  not  affect  the  defendant:  and  the 
case  having  been  compromised,  there  was  no  judgment.  Thirdly,  the 
plaintiff  could  not  during  the  pendency  of  the  cause  of  Forrest  v. 
CSemefUs  indorse  the  bill  to  another  so  as  to  transfer  a  cause  of 
action  to  him:  Coiumhies  v.  Slim{b)\  Jones  v.  Zaiie(e);  BjfUs 
#«  Biiis,  p.  127. 


Whiieside  (with  whom  were  J  2>.  Fitzgerald  and  Hiekey)^  for 
the  plaintiff. 

The  document  of  the  27th  of  September  1847  was  admissible  to 
show  the  cireumstances  under  which  the  bill  was  acquired.  The 
rule  that  res  inter  alios  acta  is  not  admissible  in  evidence  against 
the  parties  to  a  suit,  does  not  apply  where  the  document  offered  in 
evidence  operates  as  a  transmission  of  a  right;  this  document  is 
admissible  not  as  a  declaration  but  as  an  instrument  in  the  nature  of 
a  deed  of  transfer. — [Monahan,  C  J.  As  if  an  action  were  l»t>ugfat 
by  the  assignee  of  a  reversion,  and  the  assignment  were  im- 
peached, you  might  give  in  evidenoean  agreement  preparatory  to 
the  assignment  thou^^  between  third  parties.] — This  doeumeat 
would  also  be  receivable  in  evidenoe  as  a  part  of  the  res  pestm. 
The  record  in  Forrest  v.  Joel  was  admissible  to  show  the  cireum- 
stances under  which  the  bill  was  recovered.  With  regard  to  the 
question  of  misdirection,  the  pendency  of  an  action  at  the  suit  of  the 
same  plaintiff  in  England  would  not  be  pleadable  in  abatement  to  an 
action  afterwards  brought  in  this  country:  Bae.  Abr.  tit.  Abato- 
SMftf,  M  ;  Fosim'  v.  Vassall  (d) :  and  there  is  no  reason  why  an 
indoraee  should  be  in  a  different  position.  If  a  judgment  were 
reoovered  in  England  in  such  an  action  it  would  not  be  CMidusive, 

(«)  10  Ad.  &  EL  loe.  (6)  2  Chit.  687. 

(c)  3  T.  &  C.  281.  00  3  Aft.  567. 
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it  would  not  change  the  nature  of  the  security;  a  fariumy  the  M.T.  185Q. 
pendency  of  another  suit  cannot :  Harris  v.  Saunders  (a).  >    -^     mf ' 

HSBNAH 


Brewster^  in  reply. 


Cur,  ad.  vuk. 


CLSBnBl«T9. 


MORAHAN,  C.  J. 

In  this  case,  which  was  an  action  by  indorsee  against  acceptor      iVbo.  1& 
of  a  bill  of  exchange  for  £1000,  the  application  was  to  set  aside 
the  Terdict  obtained  by  the  plaintifr  at  the  Sittings  after  last  Trinity 
Term  for  the  sum  of  £700.    Three  grounds  have  been  relied  on  in 
support  of  this  motion.    Firstly,  misdirection  by  the  learned  Judge 
by  whom  the  case  was  tried;  secondly,  the  reception  of  illegal 
evidence,  and  thirdly,  that  the  verdict  is  against  the  weight  of 
evidence.    In  relation  to  the  question  of  misdirection,  it  is  necessary 
briefly  to  advert  to  the  facts  of  the  case.    The  plaintiff  sues  as  the 
public  officer  of  a  Banking  Company,  who  are  the  holders  of  the  bill 
in  question,  and  he  alleges  that  this  bill  was  indorsed  to  the  Com- 
pany by  a  Mr.  Forrest.    It  appeared  in  evidence  at  the  trial  that 
before  the  indorsement  to  the  Bank,  Forrest  commenced  an  action 
upon  the  bill  in  question  in  one  of  the  Superior  Courts  at  West- 
minster in  his  own  name.    There  was  some  allegation  on  the  part  of 
the  plaintiff,  that  this  action,  though  apparently  brought  by  Forrest 
in  his  own  behalf,  was  in  fact  an  action  brought  in  his  name  for  the 
benefit  of  the  Bank.    The  proceedings  in  that  action  were  not  con- 
tinued, inasmuch  as  the  defendant  served  a  notice,  requiring  security 
for  costs  on  the  ground  of  the  plaintiff  Mr.  Forrest  being  in  America 
out  of  the  jurisdiction.    It  was  insisted  at  the  trial  by  defendant's 
Counsel  that  as  the  action  at  Forrest's  suit  was  pending  he  could  not 
by  indorsing  the  bill  to  the  Bank  give  them  a  right  to  sue  on  foot  of 
that  bill  in  this  country ;  and  the  misdirection  complained  of  is  that 
the  Judge  told  the  jury  he  did  not  consider  the  pendency  of  the 
action  at  Forrest's  suit  a  defence  to  the  present  action. 

The  cases  on  this  subject  are  collected  by  Serjeant  Bytes  in  his 

(a)  4  B.  &  C.  411 ;  S.  C.  6  D.  ft  R.  471. 
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M.  T.  1860.  book  on  BiUa^  and  have  been  referred  to  in  the  course  of  the  aiga- 

CommonPleat, 

\^  -V'  — >     ment.    The  earliest  case  in  which  the  question  arose  was  the  case  of 
^^  ColunMes  y.  Slim  (a) — [states  facts.] — In  that  case  the  Court 

CLEMENTS,  decided  that  an  indorsee  wUhoui  notice  of  an  action  pending  at  the 
time  of  the  indorsement  to  him  might  maintain  an  action  against  the 
same  party ;  but  they  intimated  **  that  if  an  indorsee,  with  notice  of 
**  an  action  pending,  commenced  a  new  action  with  a  view  to  oppress 
**  the  defendant,  it  might  be  otherwise."  This  case  it  is  clear  cannot 
be  considered  as  a  decision  in  support  of  the  present  defence.  So  fiv 
as  it  is  a  decision  it  is  one,  that  the  plea  in  that  particular  case  was 
insufficient  $  and  from  the  manner  in  which  the  intimation  was  made 
on  which  the  defendant  relies,  I  confess  it  appears  to  me  that  the 
Court  thought  that  the  objection  was  to  be  made  by  motion  to  the 
Court  to  stay  the  proceedings  rather  than  by  plea,  as  otherwise 
how  were  the  motives  of  the  plaintiff  to  be  made  the  subject  of 
inquiry? 

The  next  case  referred  to  was  that  of  Marsh  v.  Newell  (ft).  In 
that  case  the  plaintiff  having  arrested  the  defendant,  the  maker  of  a 
promissory  note,  and  the  defendant  having  executed  a  bail  bond, 
the  plaintiff  indorsed  the  note  to  one  Frost,  who  had  also  commenced 
an  action  in  his  own  name  and  arrested  the  defendant,  and  the 
application  was  to  cancel  the  bail  bond  and  stay  proceedings  in  the 
former  action.  The  Court,  however,  discharged  the  conditional  order 
which  had  been  obtiuned  for  that  purpose,  being  of  opinion  that  as 
when  the  note  was  deposited  with  Frost  he  had  notice  of  the  action 
pending  on  it,  the  inference  was  that  he  consented  the  first  action 
should  proceed,  and  that  he  would  not  be  permitted  by  the  Court 
under  these  circumstances  to  bring  a  second  action  in  the  suit. 
This  case  cannot  be  considered  as  a  decision  that  the  pendency  of 
an  action  at  the  suit  of  the  holder  discharges  or  suspends  the  negoti* 
ability  of  the  instrument.  It  rather  seems  to  suggest  that  the  matter 
should  be  brought  before  the  Court  by  motion. 

The  case  however  most  relied  on  by  the  defendant's  Counsel  is 
Jones  V.  Lane  (c),  in  which  Alderson,  B.,  is  reported  to  have  said 

(«)  «  Chit  Rep.  687.  (6)  1  TmaU  109. 

(b)  3  Y.  &  C.  281. 
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(p.  294):— "In  Columbiet  v.  Slim,  died  in  Mr.  Chit^t  Book  •ywn  M.  T.  1850. 

**  BiliSf  the  Court  of  King's  Bench  held  that  an  indorsement  after     ^-■y/ 

'^action  brought  on  a  note  overdae  would  nevertheless  give  the 

**  indorsee  a  right  of  action,  unless  he  had  express  notice  of  action,    cmcbients. 

^*  Here  the  defendant  had  express  notice  of  it,  and  I  think  an  action 

^  would  lie  at  the  defendant's  suit  on  the  bill." 

Now,  with  respect,  to  the  opinion  so  delivered  bj  Alderson,  B. 
It  was  not  at  all  necessaiy  for  the  decision  of  the  case.  He  decided 
on  .other  grounds  that  the  plaintiff  was  entitled  to  relief,  and  there- 
ton  diandssedthe  bill;  and  he  states  that  if  it  had  been  necessary  to 
decide  the  point  which  arises  in  the  present  case,  he  would  probably 
have  it  argued  before  the  fuU  C!ourt.  Such  appears  to  be  the  state 
of  the  authorities,  if  the  action  at  Forrest's  suit  was  one  brought  in 
ibis  country  or  if  both  suits  were  pending  in  England* 

Mr.  PUzgerald^  for  the  plaintiff,  argues,  that  even  if  the  cases  cited 
establish  the  proposition  that  the  pendeney  of  an  action  in  this 
oountiy  at  Hie  stdt  of  fV>rrest  would  be  a  good  defence  to  the 
piesent  action,  still,  as  notwithstanding  the  action  pending  in 
£#nghmd»'Forr69t  might  himself  maintain  a  suit  in  this  country, 
ud  tiie  pendeney  of  the  suit  in  England  could  not  be  pleaded  in 
abatement,  his  indorsee  might  maintain  such  an  action.  K  this 
pokit  of  misdirection  was  the  only  ground  for  the  application 
for  a  n^w  trial,  it  woyld  of  course  be  necessary  for  the  Court 
to  decide  it  one  way  or  the  other ;  and  so  far  as  I  individually 
am  concerned,  it  would  require  a  good  deal  more  argument  than  I 
have  jet  heard  to  satisfy  me  that  the  pendency  of  the  action  at 
Fomsfs  suit  constituted  a  good  defence  in  the  present  case;  and  the 
question  is  one,  if  called  on  to  decide,  I  should  wish  to  have  on  the 
pecord,  so  that  whatever  condusion  we  came  to  in  this  Court  might, 
if  ihe  parties  thought  fit,  be  made  the  subject  of  consideration  in  a 
Court  of  Appeal ;  and  as  on  other  grounds  we  are  all  of  opinion  that 
a  new  trial  must  be  had,  we  do  not  think  it  necessary  or  right  to 
docide  at  present  that  point,  as  to  the  effect  of  the  pendency  of  the 
aetion  at  Fonesf  s  suit,  more  especially  as  there  will  be  an  opportu- 
nity of  having  the  question  made  the  subject  of  exception  at  a  final 
trial,  and  what  I  have  stated  as  to  my  present  impression  must  be 

VOL.  1.  7  I* 


50 


COMMON  LAW  REPORTS. 


M.  T.  1850.  considered  altogether  as  my  own  and  not  that  of  the  other  Memhers 

CommumPleat.      _  ,      ^ 

of  the  Court. 


HEENAN 

v. 

OLEXEHTa. 


The  second  question  which  arose  was  as  to  the  admissibilitj  of 
certain  documentary  evidence,  one  portion  of  it  consisting  of  a  paper 
in  the  handwriting  of  Joel,  the  drawer  of  the  hill,  the  subject  of  the 
action,  dated  the  27th  of  September  1847,  by  which  he  states  that 
he  holds  the  bill  for  collection,  and  that  Mr.  Forrest  had  an  interest 
in  it  to  the  extent  of  £700.  The  objection  taken  to  this  document 
was  that  it  was  nothing  more  than  the  declaration  of  a  third  party 
not  on  oath,  and  that  as  the  defendant  does  not  claim  under  that  third 
party,  this  declaration  could  not  be  received  in  evidence.  The  answer 
given  to  this  objection  was,  that  there  were  several  cases  in  which 
(!he  acts  of  third  parties  were  evidence  against  others,  although  they 
did  not  claim  under  them ;  and  that  as  the  indorsement  of  the  bill 
by  Joel  to  Forrest  would  of  course  be  evidence,  so  would  the  agree- 
ment to  indorse,  followed  by  an  actual  indorsement,  and  as  in  the 
present  case  there  vras  other  evidence  to  show  that  money  was  in 
fact  advanced  by  Forrest  to  Joel,  so  far  as  I  individually  am 
concerned  I  am  of  opinion  that  this  document  was  properly  receiY^* 
able  in  evidence,  to  show  the  consideration  and  circumstances 
of  the  indorsement  made  by  Joel  to  Forrest  long  after  the  bill 
became  due.  And  on  the  same  grounds  I  am  also  of  ojnnion  that 
the  other  documentary  evidence  objected  to — ^namely,  the  proceed- 
ings in  the  cause  of  Fcrrest  v.  Joel  were  properly  received  in 
evidence.  But  this  is  to  be  considered  merely  as  my  opinion  and 
not  that  of  the  other  Members  of  the  Court,  who  do  not  think  it 
necessary  to  express  any  opinion  on  the  subject,  it  not  being 
necessary  for  the  determination  of  the  present  application.  The 
remaining  question,  and  the  one  principally  argued,  was,  that 
the  present  verdict  was  against  the  weight  of  evidence,  and  one  that 
the  Court  should  not  conrider  so  satisfactory  as  to  be  conclusive  on 
the  defendant. 

It  appeared  in  evidence  that  the  defendant  attained  his  age  of 
twenty-one  years  on  the  29th  of  July  1847.  The  bill  of  exchange 
was  dated  the  5th  of  August  in  the  same  year ;  it  purports  to  have 
been  drawn  in  London  and  accepted  by  the  defendant,  and  we  most 
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presomey  in  the  absence  of  evidence  to  the  contrary,  that  it  was  M.  T.  1850. 

i.        T   ComnumPkoM. 
drawn  at  the  time  and  place  at  which  it  bears  date. — [States  facts.]     ^^   v—   * 

— ^There  was  certainly  a  great  body  of  evidence  on  the  part  of  the  ^^ 

plaintiff  to  lead  to  the  condnsion  that  the  acceptance  of  the  bill  in    clemsnts. 

question  was  in  the  handwriting  of  the  defendant ;  and  it  was 

argned  by  plaintiff's  Counsel  that  the  accounts  furnished  by  Joel 

to  Mr.  Puhnan,  and  the  statements  made  by  him,  were  not  properly 

reoeiyed  in  evidence,  and  therefore  that  there  were  no  grounds  for 

setting  aside  the  verdict.    We,  however,  are  clearly  of  opinion  that 

as  the  bill  was  indorsed  by  Joel  after  it  became  due,  and  as  the 

plaintiff's  own  evidence  showed  that  the  consideration  between  Joel 

and  Forrest  was  only  to  the  amount  of  £700,  and  as  the  action  to 

the  extent  of  £300  was  or  might  be  considered  as  one  for  Joel's 

benefit,  that  his  declarations  and  statements,  made  while  he  was  the 

holder  of  the  bill,  were  admissible  for  the  defendants ;  and  therefore 

that  the  question  arises,  having  regard  to  Ptilman's  evidence,  can 

ive  consider  the  present  verdict  satisfactory,  which  in  effect  finds  not 

only  that  the  acceptance  in  question  is  the  handwriting  of  the 

defendant,  but  that  the  bill  was  accepted  by  him  subsequent  to 

29th  of  July,  when  he  attained  age,  he  having  before  he  attained 

age  been  removed  by  his  friends  from  Dublin  to  London,  and  there 

being  no  evidence  whatsoever  as  to  the  circumstances  under  which 

the  bill  was  accepted,  or  that  Joel  the  drawer  was  in  London  at  the 

time,  in  whose  handwriting  the  body  of  the  bill  is,  or  when  first  it 

waa  seen  by  any  one  ?    As,  however,  there  must  be  a  new  trial,  I 

do  not  think  it  right  to  advert  more  at  length  to  the  &cts  or  the 

impressions  made  by  them  on  my  mind. 

The  Court  being  all  of  opinion  that  a  new  trial  must  be  had,  not 

so  much  on  the  ground  of  the  verdict  being  against  the  weight  of 

evidence,  as  the  probability,  I  may  say  the  certainty,  that  the  parties, 

and  particularly  the  plaintiff,  can  on  a  further  trial  bring  forward  a 

a  g;reat  deal  of  additional  evidence  calculated  to  enable  the  jury  to 

come  to  a  sound  conclusion  on  the  subject.    It  appeared  that  Joel, 

the  drawer  of  the  bill,  was  convicted  for  forging  the  acceptance,  still 

it  was  considered  by  Counsel  on  both  sides  that  he  was  a  competent 

witness,  and  he  of  course  could  give  positive  evidence  on  the  subject ; 

and  therefore,  without  going  further  into  the  case,  the  order  of  the 
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M.  T.  1850.  Court  will  be,  thti  the  verdict  be  set  aside  and  a  new  trial  had. 

CrumnonPittas. 

\'   -v     ''     With  reapeot  to  the  costa  of  the  former  trial  and  of  this  motion,  if 
^  no  point  odated  in  the  caae  but  the  htter  one,  we  should  (oobably 


cutMBHTS.  be  of  opinion  that  the  defendant  should  pay  the  oosta,  as  is  nsuallj 
the  case  when  a  verdict  is  set  aside  on  the  grounds  of  being  against 
the  weight  of  evidence.  But  as  some  legal  points  have  arisen,  par- 
ticularly that  as  to  the  pendency  of  the  action  in  Hngiand,  which,  if 
decided  in  defendant's  favour,  he  ou^t  not  to  pay  the  costs  of  the 
former  trial,  the  rule  as  to  costs  will  be,  that  if  the  plaindfT  ulti- 
mately obtain  judgment  in  the  action,  he  shall  have  the  costs  of  the 
former  tnsl  and  of  the  motion  as  part  of  his  costs  in  the  cause ;  but 
if  the  defendant  should  ultimately  obtain  judgment,  the  parties  are 
to  abide  their  own  costs  of  the  former  trial  and  of  this  motion. 


jVor.  16.  LYSTER  V.  ODLUM. 

18,  19.' 

A  dedarataon  d^bt. — ^The  declaration  contained  three  counts.     The  first  count 
in   dfiDt   ooiu 

tained  a  epe-  stated  that  by  a  certain  indenture  dated  the  Ist  of  May  1813,  made 
cial  count,  and 

ako  oonnts  for  between  Patrick  Wyer  of  the  one  part  and  John  Dunne  of  the  other 
HBO  and  occa- 

padon,  and  on  part,  the  said  Patrick  Wyer  released  unto  the  said  John  Dunne,  his 

an    aooonnt 

stated.    The     heirs  and  assigns,  a  certain  piece  of  land  described  in  the  said 

special  oonnt 

ayened  the      indenture,  and  in  the  actual  possession  of  the  said  John  Dunne, 

lease  by  P.  W.  ^'^^  being  by  virtue,  &c.,  for  three  lives,  at  a  rent  of  £1.  17s.  6d. 

asBignm^t  of  '^  ^^^^'^y  payable  on  the  25th  of  March  and  29th  of  September  in 
it  to  the  de- 
fendant, and  the  descent  of  the  reyersion  on  the  plaintiff,  and  that  one  and  a-half 
year's  rent  was  in  arrear.  The  oonunon  eovntB  idated  to  other  lands  wMch  the 
defendant  held  nnder  an  accepted  proposaL  The  defendant  pleaded  nil  dAet  and 
paid  money  into  Ckmrt  generally  iueldf,  that  the  defendant  was  not  at  liberty  to 
apply  snch  payment  to  any  particmar  oonnt  of  the  declaration,  but  that  it  admitted 
his  liability  upon  aB. 

The  plaintiff  haying  eiyen  notice  to  show  the  amount  of  rent  due  oot  of  the 
pemises  comprised  in  tne  first  count,  Held^  that]  he  did  not  thereby  prednde 
himself  from  relying  on  the  defendant's  admiarion  by  payment  of  money  into 
Court. 

The  case  of  Drake  y.  Lewin  (4  IVnrw.)  explained. 
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each  year.  It  then  averred  the  death  of  Patrick  Wyer  in  the  year  M.  T.  1850. 
18165  leaving  two  daaghters,  Ellen  and  Catherine,  and.  the  descent 
of  the  reversion  upon  them  as  co-heiresses  in  co-parcenary  of  Patrick 
Wyer.  It  then  averred  the  death  of  Catherine,  leaving  a  daughter 
Catherine  Biennan  her  heiress-at-law ;  and  that  by  an  indenture 
dated  the  15th  of  May  1819,  and  made  between  the  said  EUen 
Wy^  of  theVoe  part  and  Catherine  Brennan  of  the  other  part» 
EUen  Wyer  released  to  Catherine  Brennan  her  interest  in  the  re- 
version. It  then  averred  the  marriage  of  the  plaintiff  in  the  year 
1843  with  Catherine  Brennan.  It  then  averred  ^'that  after  the 
^making  of  the  said  indenture  of  lease,  and  during  the  said  term 
**  thereby  granted,  to  wit  on  the  Ist  of  January,  a.d.  1840,  at  the 
**  place  aforesaid,  all  the  estate  and  interest  of  the  said  John  Dunne 
^  of  and  in  the  said  premises,  by  assignment  thereof  then  and  there 
'^l^ally  made,  came  to  and  vested  in  the  said  defendant ;"  and  that 
one  and  a-half  yearns  rent  was  in  arrear. 

The  secotid  count  was  for  use  and  occupation,  and  the  third  for 
money  diie  on  an  account  stated. 

The  paarticulars  of  the  plaintiff's  demand  were  stated  to  be  £200 
for  the  amount  of  rent  and  arrears  for  use  and  occupation  due  out 
of  defendant's  holding  in  the  lands  of  Derreen. 

The  defendant  pleaded  nil  debet ^  and  paid  a  sum  of  £17  into 
Court  generally  upon  the  whole  declaration. 

The  case  came  on  for  trial  before  Lefroy,  B.,  at  the  Summer 
Assizes  of  1850  for  the  King's  County,  when  a  verdict  was  obtained 
for  the  defendant. 

On  the  trial  the  plaintiff  proved  the  lease  of  the  12th  of 
May  1843,  an  attested  and  compared  copy  of  the  rule  to  lodge 
money,^  and  the  officer's  receipt  for  it ;  that  the  defendant  was  in 
possession  of  the  land  comprised  in  the  lease  of  1813  for  four  or  five 
years  preceding  the  trial,  and  a  proposal  by  the  defendant  which 
velated  to  the  premises  comprised  in  the  second  coimt,  and  which  was 
in  the  fbUowing  terms : — 

'^  Sia — I  propose  to  give  you  the  same  annual  rent  for  the  Baron's 
**  field  that  I  now  pay  for  the  large  farm  I  hold  from  you,  by  your 
'*  giving  me  a  lease  for  the  same.  Henbt  Odlum." 


Si 
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-Accounts  were  also  given  in  evidence  in  the  handwriting  of  the 
defendant,  by  which  he  debited  himself  with  rent  amoonting  to  that 
of  both  farms. 

Evidence  was  given  on  the  part  of  the  defendant  to  show  that 
Thomas  Odlam,  a  brother  of  the  defendant,  had  been  in  possession  of 
the  premises  comprised  in  the  lease  of  1813  in  the  year  1843,  and 
that  no  assignment  had  been  executed  by  him  to  the  defendant,  but 
that  he  had  permitted  the  defendant  to  occupy  the  premises  for  five 
years,  which  expired  before  the  commencement  of  the  present 
action  ;  and  that  the  defendant  had  settled  with  him  by  an  allow- 
ance on  account  of  the  last  half  yearns  rent.    On  cross-examination 
it  appeared  that  the  witness  had  become  insolvent,  and  the  Judge 
reported  his  evidence  to  be  very  unsatisfactory.    Counsel  for  the 
plaintiff  objected  to  the  admissilnlity  of  such  evidence,  and  at  the 
close  of  the  case   called    upon  the  learned  Judge    to   direct  a 
verdict  for  the  plaintiff  for  the  amount  of  the  rent  found  to  be 
due  out  of  the  premises  comprised  in  the  first  count  (it  bang 
admitted  that  the  payment  into  Court  covered  the  claim  for  use  and 
occupation)  on  the  ground  that  the  defendant,  by  paying  money  into 
Court  on  the  declaration  generally,  had  precluded  himself  firom 
denying  that  he  was  assignee  of  the  lease  of  the  13th  of  May  1813. 
The  learned  Judge  however  refused  to  do  this,  but  reserved  liberty  to 
the  plaintiff  to  move  to  have  a  verdict  entered  for  him  for  the  amount 
of  the  rent  due  in  case  the  Court  should  be  of  opinion  that  the  defend- 
ant was  precluded  by  the  lodgment  of  the  money  in  Court. 
A  conditional  order  having  been  obtained  for  that  purpose — 


Macdonogh  (with  whom  were  H,  Hamilton  and  H,  Smytke)  now 
showed  cause. 

The  payment  of  money  into  Court  upon  this  rule  was  not  a  ccm- 
clusive  admission  of  the  liability  of  the  defendant  as  assignee  of  the 
lease  of  the  12th  of  May  1813,  but  only  amounted  to  evidence  fimm 
which  the  jury  were  at  liberty  to  draw  such  a  conclusion :  MeUith 
V.  AlinuU  {a), — [Jackson,  J.  The  question  in  that  case  seems  to 
have  been  rather  what  the  contract  really  was,  than  whether  the 


(a)  2  M.  &  8.  106. 
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lodgment  in  Court  admitted  that  contract.] — A  plaintiff  after  pay-  M.  T.  1850. 
ment  of  money  into  Court  by  the  defendant  may  be  nonsuited: 
Rueker  v.  Palsgrave  {a)  \  Horshurgh  v.  Orme(J>).  The  case  of 
Drake  v.  Lewin  (c)  shows  that  the  Court  will  decide  upon  what 
part  of  the  case  the  money  is  paid  in,  and  that  if  there  are  different 
demands  it  will  limit  the  effect  of  payment  to  such  of  the  demands 
as  may  be  right.— ^[Monahan,  C.  J.  In  that  case,  which  was  an 
action  founded  on  a  variely  of  dealings  between  the  parties,  all  that 
the  payment  of  money  into  Court  could  admit  would  be  a  contract 
entitling  the  plaintiff  to  nominal  damages,  and  it  could  not  be  said 
that  there  was  an  admission  as  to  which  of  the  transactions  the  pay- 
ment applied,  it  was  necessary  therefore  for  the  plaintiff  to  produce 
evidence  to  show  that.] — ^In  the  case  of  Bulwef'  y.  Home  (d),  which 
will  be  relied  upon  on  the  other  side,  there  was  but  one  contract. 

The  following  authorities  were  relied  upon : — Kingkam  y.  Rob» 
in$  {e) ;  Siapleion  v.  Noel  (fj ;  Charles  v.  Branker  (g) ;  &eavenson 
y*  The  Corporation  of  Berurich  (A)  ;  Hyde  v.  Moahes  (t) ;  Patd  y. 
Simpson  (h). 


Plunket  (with  whom  was  P.  Meagher)^  in  support  of  the  condi- 
tional order. 

The  particulars  of  the  plaintiff's  demand  show  that  there  were 
two  separate  claims.  Where  a  declaration  contains  only  common 
counts  in  indebiiaius  assumpsit  the  payment  of  money  into  Court 
only  admits  the  defendant's  liabilily  to  the  extent  of  the  sum  actuaDy 
paid.  Where  a  declaration  contains  seyeral  counts  founded  on  the 
same  transaction,  the  payment  of  money  into  Court  cannot  be  consi- 
dered as  an  admission  of  several  inconsistent  contracts.  In  Drake  v. 
Lewin  the  declaration  contained  several  counts,  some  charging  the 
defendant  as  a  del  credere  factor,  and  others  as  an  ordinary  factor,  on 
a  variety  of  dealings  between  the  parties ;  the  plaintiff  insisted  that 


(a)  1  Oamb.  557- 
(rf)  4 1^.  730. 
(e)  5  M.  &  W.  94. 
(^)  12  If.  &  W.  743. 
(0  5  C.  &  P.  42. 


(6)  Ibid  in  noHs, 

(<0  4  B.  &  Ad.  132. 

(/)  6  M.  &  W.  9. 

(A)  1  Q.  B.  154. 

(A)  15  L.  J.,  N.  S. ;  Q.  B.  382. 
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M.  T.  1850.  he  was  entitled  to  applj  ail  the  dealings  between  the  parties  to  the 
oontraet  stated  in  the  first  count,  by  which  the  defendant  was 
charged  as  a  dei  credere  factor ;  but  the  Court  held  that  the  lodg* 
ment  of  monej  <m\j  admitted  a  contract  for  the  deliirery  of .  jom 
goods  upon  that  contract,  and  that  letters  written  by  the  plaintiff 
were  admissible  to  disprove  the  defendant's  liability  on  the  dei 
eredere  contract  stated  in  the  first  oounU  In  MeUUh  v.  Albutti 
there  was  a  special  verdict  in  which  all  the  fiicts  must  be  found, 
and  that  is  the  only  case  in  which  the  payment  of  money  is  treated 
as  evidence.  If  the  payment  of  money  in  this  case  does  not  admit 
the  assignment,  it  may  with  equal  justice  be  ai^;ued  that  it  does  not 
admit  the  execution  of  the  lease  of  1813. 

The  following  cases  were  relied  upon : — Cox  v.  Parry  (a) ;  (7ia- 
teridge  r.  Smiik  (b) ;  Yaie  t.  WdUan  (c) ;  Andrews  v.  PaUffram  {£}% 
Sioveld  v.  Brewin  (e) ;  Djfer  v.  Askian  (f) ;  Lomg  v.  OretnUe  (g) ; 
Auwood^.  Tayhri:k);: 


H,  ffamiliont  In  reply. 

If  the  plaintiff  intended  to  rely  upon  the  estoppel  he  should  not 
have  gone  into  evidence. — [Monahan,  C.  J.  It  was  neeessary  to 
go  into  evidence  to  show  the  amount  of  rent  due.— jACKBOiK,  J. 
Have  yon'  any  case  establishing  that  where  a  defendant  pays  mcmey 
into  Court  generally  upon  a  declaration  consisting  of  special  and 
general  counts,  the  plaintiff  if  he  gives  any  evideboe  beyond  the 
payment  of  money,  predodes  >  himself  from  relying  upon  the  oBtop- 
pel?}^-.The  payment  of  money  did  not  admit  the  defendant's 
charactei*,  the  plaintiff  was  therefore  bound  to  prove  the  fact  of 
asfli^Biiient^ 

"Que  fottowing  cases  were  dted  t^CyBHen  v.  HamOton  (t) ; 
Finlagebn  v.  Maehmxie{k)\  Raoemeroft  v.  Wise{l)i  Browne  v. 

(a)  1  T.  R.  464.  (6)  2  H.  Bl.  874. 

(c)  2£a8t,  137.  (d)  9^m^m. 

(tf)  2B.  &Ald.  116.^ 
(/)  2D.  ft R.  19;  S.  C.  1  B.  &  C.  8. 
{g)  4  D.  &R.  632;  8.  C.  8  B.  &  C.  IQ. 
.     (A)  1  Scott's  N.  B.  640.  (0  6  Law  Rec  N.  8.  187. 

(A)  8  ^ng.  N.  C.  824.  (/)  1  C.  M.  &  R.  208. 
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T%onm8on(a)'y    Robimon  v.    Ward  (b)  ;   Tatiersali  v.  Parkin-  M.T.  1850. 

CommonPleiu, 

son  (e)  ;  Roiling  v.  Muggeridge  (d). 


MONAHAN,   C.  J. 

Ab  we  have  had  ample  opportanity  of  referring  to  and  consider- 
ing the  several  cases  which  have  been  relied  on  by  the  defendant's 
Counsel,  we  do  not  think  it  necessaiy  to  take  farther  time  to 
consider  oar  jadgment.  We  do  not  entertain  any  doabt  that  the 
payment  of  money  into  Conrt  upon  a  special  coant  such  as  the 
present  admits  the  facts  which  constitute  the  special  contract,  that  is 
in  the  present  case  the  execution  of  the  lease  of  1813,  the  assign- 
ment thereof  to  the  defendant,  and  the  vesting  of  the  lessor's  interest 
in  the  plaintiff.  It  was  scarcely  argued  that  if  the  declaration 
contained  only  the  special  count,  payment  of  money  into  Court 
would  not  have  the  effect  I  stated,  and  we  do  not  think  that  the 
circumstance  of  their  being  also  other  counts  in  the  declaration 
makes  any  difference,  nor  will  our  decision  in  this  case  in  any  degree 
conflict  with  the  case  of  Drake  v.  Lewin,  on  which  the  defendant's 
Counsel  principally  relied.  In  that  case,  though  the  counts  were 
special,  they  were  of  that  description  that  in  case  of  a  judgment  by 
default  would  require  evidence  to  show  what  particular  dealings 
the  plaintiff  was  entitled  to  recover  on  foot  of  under  each  count; 
and  aU  that  that  case  decided  was  that  the  plaintiff  could  not 
arbitrarily  allege  that  any  particular  transaction  between  him  and 
the  defendant  was  on  the  terms  stated  in  the  particular  count. 

When  the  special  counts  are  of  the  description  they  were  in  Drake 
V.  Z/ewin  the  payment  of  money  into  Court  baa  precisely  the  same 
effect  as  it  has  when  the  payment  is  made  on  the  common  counts,  and 
altogether  different  from  a  case  like  the  present,  where,  if  judg- 
ment had  gone  by  default,  and  the  action  were  covenant  and  not 
debt,  we  would  have  referred  it  to  the  officer  to  ascertain  the 
amount  due  to  the  plaintiff  as  in  cases  of  actions  on  bills  of 
exchange. 

The  plaintiff  is  therefore  entitled  to  have  the  verdict  entered  for 
him  pursuant  to  the  leave  reserved. 

(a)  4  Q.  B.  543. 
(c)  16M.&W.7eO. 

VOL.  1. 


(6)  8  Q.  B.  920. 
Id)  Ibid,  161. 
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M.  T.  1850. 

CommanPUas. 


WILLIAM  LADD, 
Lessee  of  THOMAS  HENRY  WATSON  and  others, 

V, 

PATRICK  CLOONEY. 
Nov.  21,  22. 

An  ingtra-  £jscTME»T  for  non-paTment  of  rent. — The  case  was  tried  before 

ment  in  writ- 

mg  made  be-  Mr.  Serjeant  Stock  at  the  Summer  Assizes  of  1850  for  the  conn^ 

tween  landlord 

and  tenant,  of  Kilkenny,  when  a  verdict  was  obtained  for  the  lessors  of  the 

and  dated  the  ,  .  ^.^ 

25th  of  Jnlj  plamtifi. 

presaed  tiiat  Plx>of  having  been  given  on  the  trial  of  the  service  of  the 

acieed^!^  declaration  in  ejectment,  and  of  an  admission  by  the  defendant 
^mn  the  par-  ^^  |^  year's  rent  was  due  on  account  of  the  lands  comprised  in 
^^  ^*  ^*  .    the  ejectment,  it  was  proposed  in  support  of  the  ejectment  to  give 

tohoDe  a  leaae  in  evidence  the  following  document,  signed  by  the  defendant  and 
of  the  lands  ®  ->    •&  / 

of  B.  for  his  Thomas  Henry  Watson,  one  of  the  lessors  of  the  plaintiff. 

own  life  at  an 

acreable  rent,       "  It  is  agreed  upon  by  and  between  the  parties  hereto — namely^ 

pajrable  half- 

jearij,  the  ''  Thomas  Henry  Watson,  of  Lumcloon  in  the  county  of  Carlow, 

to  be  mA^^  '*  ^^^  Patrick  Clooney,  of  Butlersgrove  in  the  county  of  Kilkenny^ 
g^yijQQ^I^  ''farmer,  of  the  other  part,  viz.,  that  he  the  said  Patrick  Clooney 
^h^^^  ''  ti  to  have  a  lease  of  the  knds  of  Butlersgrove  in  the  county  of 
db^d^tib^'  ''Kilkenny,  containing  fifty  acres,  three  roods  and  seven  perches^ 
ooate  of  a        «<  late  Irish  plantation  measure,  subject  to  survey,  and  to  be  indn- 

ment.     Held,  '<  sive  of  one^half  of  the  road  now  making  and  hereinafter  mentioned, 

that  as  the  in- 

stnunentoonld  "and  the  same  to  be  held  finom  the  25th  of  March  last  for  his  tiiB 

onlj    operate 

as  an  agree-  "said  Patrick  Clooney's  life,  at  a  yearly  rent  of  £2.  2s.  6d.  per 

ment  to  grant      _  .  , 

a  lease  for  the  ^*  l^sh  acre,  payable  half-yearly  on  every  twenty-fifth  of  March  and 

it  was  properly  "twenty-ninth  of  September  in  each  year,  the  first  payment  to  be 

f"2^    6d!      "  T^^e  on  the  twenty-ninth  of  September  next ;  the  above  holding 

*'*°^P-  "  to  be  exclusive  of  the  old  avenue,  which  is  to  belong  solely  to 

The    word       "  the  said  Thomas  H.  Watson,  being  that  part  thereof  oppdbite  to 

"release"    in 

the8&9  Fie.  "the  part  of  said  lands  called  Brennan's  field,  now  in  possession  of 

c  100,  s.  3, 

seems  to  he  a  nusprint  for  *'  lease/' 
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^Joseph  BTme;  and  also  reserving  a  right  of  way  from  the  high  M.  T.  1850. 

**road  to  Groresbnage  up  to  the  old  avenue  leading  to  the  stable 

^now  in  the  possession  of  the  said  Thomas  H.  Watson,  his  heirs 

**  and  assigns,  and  his  and  their  servants,  labourers  and  workmen, 

*'  and  all  other  persons  authorised  by  him  and  them  or  any  of  them  ; 

''and  also  reserving  to  the  said  T.  H.  Watson  the  stable  now  in  his 

**  possession ;  the  baknoe  of  the  half-year's  rent  due  the  twenty-fifth 

**  of  March  last  to  be  paid  down  on  or  before  the  sixteenth  day  of 

** August  next;  and  both  parties  to  abide  their  own  costs  of  the 

^  present  ejectment  suit  pending  between  the  parties  hereto. — Given 

*^  under  our  hands  this  25th  day  of  July  1846.** 

This  instrument  being  stamped  with  a  two-and-sixpenny  stamp, 
Counsel  for  the  defendant  objected  to  its  admission,  on  the  ground 
^at  it  operated  as  a  present  demise  and  should  have  been  stamped 
9S  a  lease,  and  called  upon  the  learned  Judge  to  nonsuit  the  plain- 
tiff. The  learned  Judge  having  refused  so  to  do,  and  told  the  jury 
that  if  they  believed  the  evidence  given  on  the  part  of  the  plaintiff 
to  find  for  him,  the  Counsel  for  the  defendant  excepted  to  his  Lord- 
ship's charge.  The  case  now  came  on  for  argument  on  a  bill  of 
ezceptioDS  to  his  Lordship's  charge. 


R.  Amuirangf  for  the  defendant. 

The  question  in  this  case  is,  what  is  the  construction  to  be  given 
to  the  document  of  the  25th  of  July  1846,  whether  it  operates  as  a 
demise  or  only  as  an  agreement  for  a  demise  ?  The  intention  of  the 
parties  was  evidently  that  the  defendant  should  have  a  present 
interest  in  the  lands.  There  is  no  provision  for  the  execution  of  a 
lease,  nor  any  thing  left  undetermined  in  specifying  the  contract.  The 
term,  the  rent,  and  the  interest  of  the  lands  demised  are  all  defined. 
In  Maidon^s  ease(a\  which  was  before  the  Statute  of  Frauds,  it  was 
dedded,  **  That  if  one  saith  to  me,  you  shall  have  a  lease  of  my  lands 
''in  D  for  twenty-one  years,  paying  therefore  ten  shillings  per 
**  annum,  make  a  lease  in  writing  and  I  will  seal  it,"  this  is  a  good 
lease  by  parol  although  no  lease  was  executed.  And  in  Drake  v. 
MuHdajf(b\  17.  T.  6  C  I,  where  A  B  covenanted,  granted  and 

(a)  Cro.  El».  33.  (6)  Cro.  Car.  207. 
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M.  T.  1850.  agreed  with  the  defendant  that  he  shall  have  and  enjoy  such  a  honae 
and  lands  for  six  years,  and  the  defendant  covenants,  grants  and 
agrees  to  pay  the  rent,  it  was  held  that  this  amounts  to  a  demise 
with  reservation  of  rent    No  question  can  arise  under  7  &S  Vie. 
c.  76,  as  that  statute  was  repealed  by  8  &  9  Vie.  c  106,  before  the 
execution  of  this  document ;  and  the  word  "  release,"  which  occurs  in 
the  third  section  of  the  latter  statute,  is  evidently  a  mistake  for  lease. 
— [MoNAHAN,  C.  J.   The  word  *^  release"  does  not  occur  in  the  pre- 
vious part  of  the  section  ;  a  release  could  not  be  otherwise  than  by 
deed.] — The  words  ''  release  and  surrender "  occur  together  in  the 
previous  part  of  the  section.    The  words  *'  is  to  have  a  lease  "  must, 
when  taken  in  connection  with  the  fistct  of  the  defendant  being  in  pos- 
sesion at  the  time,  mean  that  he  is  thereby  to  have  a  lease :  Poole 
V.  Bentley  (a) ;  Doe  d.  Walker  v.  Groves  (b) ;  Doe  d.  Philip  v. 
Senfamin(e)i   Ch^qwuin  v.  Black  (d), — [Monahan,  C.  J.    The 
only  difference  between  those  cases  and  the  present  is,  that  the 
operative  words  here  are  at  the  commencement,  as  if  the  meaning  of 
the  instrument  were,  I  agree  to  execute  a  lease  containing  the 
following  provisions.] — In  interpreting  the  words   ^^is  to  have  a 
lease,"  the  fact  that  the  rent  was  to  commence  from  a  past  period, 
and  that  present  possession  was  g^ven,  must  be  considered :  Hand- 
cock  V.  Cajffyn  (e) ;  Pearce  v.  Cheslyn  (f)  ;  Staniforth  v.  Fox  (^) ; 
Worihingion  v.  Warrington  (A) ;  Roe  d.  Jackson  v.  Ashbtumer  (i) ; 
Jones  V.  Reynolds  {k)\  Broume  v.  Warner  {l). 


Deane  (with  whom  was  Martley\  contra. 

This  instrument  is  properly  stamped  as  an  agreement. — [Mona- 
HAN,  C.  J.  We  are  all  of  opinion  that  if  this  instrument  amounts 
only  to  an  agreement  for  a  demise,  it  is  properly  stamped.] — ^It 
cannot  amount  to  a  demise,  for  it  purports  to  convey  a  freehold 
interest,  and  should  therefore  be  under  seal.    By  8  &  9  Vic.  c.  106, 


(a)  12  East,  168. 
(c)  1  P.  &  D.  440. 
(e)  1  M.  &  8c.  521. 
(p)  5  M.  &  P.  589. 
(0  5  T.  R.  108. 


(6)  15  East,  244. 

(d)  4  Bing.  N.  C.  187. 

(/)  5  N.  ft  M.  652. 

(A)  5  C.  B.  635. 

(A)  10.  &D.  62. 


(0  14  Ves.  156. 
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feoflhients  must  be  under  seal.    The  case  of  Stone  v.  Rogers  (a)  M.  T.  1850. 

CammonPietu 
18  an  authority  dedsiye  of  the  present  case.  ^^^'^^^'"^ 

The  following  cases  were  cited :  Greene  y.  Wood{b) ;  Hoyden  y.      watson 
Wwrdie) ;  PhiUip,  v.  Hartley  (d).  cLOomr. 

Ityneky  in  reply. 

We  insist  upon  two  propositions : — ^first,  that  this  is  a  demise ; 
second,  that  the  only  operative  effect  of  this  to  maintain  the  plain- 
tiff's ejectment  is  by  treating  it  as  such.    The  words  '*  is  to  have  a 
lease  **  must  mean  either  that  the  defendant  is  thereby  to  have  a  lease 
or  that  he  is  thereafter  to  have  a  lease :    Com.  Dig.  tit.  EstaUs^  G, 
tenants  for  years.     If  the  former  be  the  construction,  this  instru- 
nent  confessedly  is  improperly  stamped.    There  is  no  such  rule  as 
that  a  fireehold  interest  must  be  created  by  an  instrument  under  seal, 
Co*  Lit.  p.  41  a;  and  if  necessary  to  give  validity  to  it  as  creating  a 
freehold  interest,  livery  of  seizin  must  be  presumed.    But,  secondly, 
the  only  construction  of  this  instrument  under  which  the  plaintiff 
can  recover  is  by  treating  this  as  a  legal  demise  for  the  life  of 
Patrick  Clooney ;  if  not  the  defendant  is  only  tenant  from  year  to 
year,  and  an  ejectment  for  non-payment  of  rent  cannot  be  main- 
tained against  him  under  the  statutes.    This  is  an  ejectment  under 
25  ff.  2,  c.  13 ;  and  to  entitle  the  plaintiff  to  recover,  he  must  prove 
that  there  was  an- article,  minute  or  contract  in  writing  between 
the  landlord  and  tenant  concerning  the  lands,  ascertaining  the  rent, 
and  that  the  defendant  held  under  it :  Warner  v.  Martin  {e) ;  Jack 
d.  Thompson  v.  Home  (f).    If  this  instrument  does  not  amount  to  a 
legal  demise  the  ejectment  for  non-payment  of  rent  cannot  in  the 
present  case  be  sustained.    There  is  no  evidence  that  the  premises 
were  held  under  the  article  in  question. — [Monahan,  C.  J.     This 
is  not  so ;  as  if  a  written  agreement  be  entered  into  between  the 
parties  as  to  the  letting  of  land,  and  no  lease  executed,  so  that  no 
legal  estate  is  thereby  created,  it  is  quite  clear  that  if  one  of  the 
parties  enters  into  possession  and  pays  rent  under  such  agreement, 
he  thereby  becomes  at  law  merely  tenant  from  year  to  year,  yet  the 

(a)  2  M.  &  W.  448.  (6)  7  Q.  B.  178. 

(c)  2  It.  Jut.  189.  (rf)  8  C.  &  P.  121. 

(e)  8  Ir.  Law  Bep.  79.  (/}  IJ.  &  S.  424. 
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IL  T.  1860.  termi  of  tike  holding  being  ascertained  by  a  written  eoolraet,  the 
ejectment  for  non-payment  of  rent  can  be  soatained  ^  and  in  the 
present  cadb  probably  the  £ur  inference  from  the  evidence  of  Mr. 
Halford,  who  stated  that  the  defendant  Glooney  adndtted  the  day 
before  the  trial  that  he  owed  Mr.  Watson  a  year's  rent  is,  that  the 
defendant  Glooney  held  and  paid  rent  under  the  article  in  question. 
Bat  be  this  as  it  may,  the  objection  is  not  now  open.  On  a  bill 
of  exceptions  it  is  not  necessary  to  set  oat  aii  the  evidence ;  it  is 
necessary  and  right  to  set  out  only  so  much  as  to  make  the  exception 
intelligible,  and  we  cannot  infer  from  the  bill  of  exceptions  in  the 
present  ease  that  there  may  not  have  been  other  evidence  to  show 
that  Glooney  held  under  this  article.  In  order  to  raise  your  piesent 
objection,  when  the  Judge  received  this  instrument  in  evidence  yon 
should  then  have  insisted  that  the  articte  of  agreement  did  not 
sustain  the  ejectment,  on  the  ground  that  no  poasessioQ  was  proved 
under  it,  or  that  it  was  not  an  article,  contract  or  minute  such  as 
required  by  the  statute.] 

The  following  cases  were  cited : — Leader  v.  Dviggan  (a)  ;  iSken- 
Urn  V.  Corbalfy  (b). 


MOMAHAV,  G.  J. 

The  only  question  we  have  to  consider  is,  whether  the  instru- 
ment of  the  25th  of  July  1846  is  properly  stamped  ?  This  is  the 
only  exception  taken  which  has  been  argued.  It  is  quite  dear 
^at  under  the  provisions  of  the  Stamp  Acts,  if  this  instrument  be 
an  executory  contract  for  a  lease,  it  is  properly  stamped;  iwit  if  it 
amounts  to  a  legal  demise,  it  is  not.  As  this  instrument  purports^ 
if  it  conveys  any  thing,  to  convey  a  freehold  interest,  which  it  conid 
not  effectually  do,  not  being  under  seal,  we  think  the  only  intelli- 
gible construction  which  we  can  give  it  is  by  treating  it  as  a 
contract  to  execute  a  lease  for  the  life  of  Patrick  Glooney,  and 
therefore  the  exception  must  b^  overruled. 

It  is  unnecessary  to  consider  what  the  construction  of  the  instru- 
ment would  be  if  the  subject  matter  thereof  was  a  chattel  and  not  a 
fireehold  interest. 

Judgment  for  the  plaintiff. 

(«)  Jebb  &  Bonrke,  3.  (6)  1  Hog,  490. 
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M.  T.  1850. 


CORBET  V.  MATTHEWS.* 

(Exchequer^ 

Abo.  8. 
H.  P.  JsiJJBTT  moved  the  Court  for  liberty  to  add  the  costs  to  coetiM^iMt 
the  judgment  on  the  roll,  under  the  following  circumstances  : — ^An  ^^^^^  * 
arrangement  had  been  entered  into  between  the  parties  that  the  ^^^^^   {^ 

debt  should  be    paid  by  instalments,    and    in    consequence   the  the  judgment 

has  not  been 
costs  were  never  taxed.    Default  having  been  now  made  by  the.  registered. 

defendant,  the  plaintiff  has  had  his  costs  taxed,  and  now  desires  to 

have  them  added  to  the  judgment — [Lbfrot,  B.      Does  your 

affidavit  state  that  the  judgment  has  not  been  registered  ?] — ^No. 

Lebbot,  B. 

The  rule  is  that  the  affidavit  must  state  that  fact  on  an  applica- 
tioD  of  thk  nature. 

*  Lbfbot,  B.,  9oIu», 


DEEGAN  V.  THE  MARQUIS  OF  WATERFORD.* 

Noo,  9. 

Tahdt»  on  the  part  of  the  defendant,  moved  that  the  venue  in  Pern  notes. 

enpt    from, 
this  case  should  be  changed.    He  moves  on  certain  facts  attested  nuking  affida. 

▼it  in  voe  nsoal 
upon  the  honour  of  the  defendant.  way  when  a 


teken  oyuiea 


(yHanhn,  for  th^  plaintiff,  objects  that  the  privilege  of  a  Peer  JJ^®***"^** 

*  PamrvrATHBa,  B.,  mAm. 
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M.  T.  1850*  did  not  apply  to  a  caae  like  this,  and  that  the  defendant  should  have 
^*  "v    -^     moTed  on  affidavit. 

DXXOAII 
V. 

MABQUIS  OF  PeNWBFATHBE,  B. 

WATXR- 

FOBD.  When  a  Peer  answers  a  bill  in  Equity,  his  honour  is  sufficient ; 

but  where  a  proceeding  as  here  is  taken,  it  should  be,  I  think,  on 
affidavit     Inquire  into  the  practice  and  mention  the  case  again. 


iVbo.  11.  Mr.  Taiufy  again  mentions  the  case,  and  admits  the  rule  to  be,  as 

stated  by  Baroh  Penhefathxb  on  the  former  occasion,  and  that 
the  application  should  be  on  affidavit.  He  refers  to  Com.  Dig^ 
where  it  is  laid  down  that  ''when  they  (t.  e.  Peers)  answer  as 
''defendants  in  any  Court,  the  answer  shall  be  upon  protestation 
"  of  their  honour,  without  oath ;  but  if  a  witness  make  an  affidavit, 
"  it  must  be  on  oath.**     He  also  referred  to  the  authorities  below  (a). 

Pbhhxfathbb,  B. — ^No  rule  on  the  motion. 


JVbo.  9. 


(a)  Com.  Big.  tit.  Tetmad  C.  333;  Com.  Dig.  tit  Dig.  B.  3,  444;  Sir  W. 
Jones'  Bep.  154;  Bac.  Abridg.  tit  Prio.  558;  Dy«r,  314;  Sir  ThomatMutY, 
Lard  SUmrton  (2  Salk.  512). 


MURRAY  t?.  BUTLER.* 


me  torn  of  £1  Mr.  Tudob  appUed  for  an  order  of  reference  to  the  dazing- 

ibr  regiBtering 

Hidgments  to  officer  to  tax  the  costs  of  registering  the  judgment  pursuant  to  the 

out  tazitionto  13  &  14  Vie.  c.  74,  s.  1 1  in  this  case.    The  judgment  was  obtained 

of  cueswiihin  ^P^^  ^  P^^  ^  confession.    By  the  19th  section  of  the  Practice  and 


toi^^  £r    Process  Act  the  costs  were  in  such  cases  limited  to  £5,  to  be  added 

Fkaelioe  and 

Fhieen  Act  *  LaraoT,  B.,  9ohu» 
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by  the  officer  of  the  Court,  and  no  taxation  of  them  on  the  part  of  M.  T.  1850« 

Exchequer, 
the  plaintiff  was  to  take  place.    On  that  ground  the  Taxing-officer     ' r — ' 

MUBBAT 

considers  that  he  has  no  jurisdiction  to  tax  in  this  case,  and  to  add  ^^ 

the  costs  of  registering  the  judgment  pursuant  to  the  latter  Act  butlxb. 


PiooT,  C.  B. 

The  13  &  14  Vh.  c.  18  s.  19»  prescribes  the  sum  of  £5  as  the 
amount  of  costs  to  be  added  in  cases  like  the  present ;  but  the 
13  &  14  Vie.  c.  74,  s.  11,  which  is  a  late  Act,  prescribes  that  the 
costs  of  registration  are  also  to  be  allowed ;  but  what  are  the  costs 
of  registration  ?  How  are  they  to  be  ascertained  ?  My  opinion  is 
that  those  costs  should  either  be  taxed,  or  that  a  certain  sum  should 
in  aU  cases  be  added  for  registration ;  if  there  be  a  statutable  sum, 
that  should  be  it ;  but  if  there  be  no  such  sum,  and  that  it  is  neces- 
sary to  satisfy  the  exigency  of  the  second  statute,  that  the  costs 
should  be  taxed ;  the  Taxing-officer  should  tax  them.  At  present 
I  shall  merely  intimate  that  it  would  be  desirable  that  the  Taxing- 
officer  should  ascertain  a  proper  sum  to  be  allowed  for  the  costs  of 
registering  a  judgment,  and  that  sum  should  for  the  future  be  added 
without  any  taxation. 

On  this  intimation  the  Taxing-officer  taxed  the  costs  of  regis- 
tration, and  stated  that  a  proper  sum  to  be  fixed  for  the  costs  of 
registration  of  judgments  would  be  £1.  2s.* 


*  Note — Since  the  abore  case  the  point  has  been  settled  bj  the  lOOth  New  Bule — 
*'  The  officer,  in  awarding  the  costs  of  judgment  on  confession,  and  bj  defanlt, 
onder  the  19th  section  of  the  13  &  14  Vic.  c.  18,  as  well  as  of  judgments  on  bonds 
and  wanants  of  attorney,  shall,  on  production  of  the  certificate  of  the  registration 
of  any  such  judgment  under  the  13  &  14  Vic.  c.  74,  add  to  the  costs  therein  the 
sum  of  £1  bs  and  for  the  costs  of  such  registration." 


YOIi.    1. 
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M.  T.  1850. 


MILLER  V.  MAUNSELL.* 

Nov,  16. 

In  an  action    j^^^  moved  for  the  plaintiff  tliat  the  officer  be  directed  to  add 

of  assumpsit  ^ 

onabiUofexp  £5  for  costs  to  the  amount  of  the  judgment  in  this  case,  or  that 

change,  when 

interlocntoiy  the  Taxing-officer  be  directed  to  tax  the  plaintiff's  costs*    This  was 

judgment  ob-  . 

tained  bj  the  an  action  of  assumpsit  on  a  IhU  of  exchange  for  £13.  lOs^  together 

plaintiff  on  _*. 

parliamentaiy  with  interest  and  the  costs  of  protest  interlocutory;    Judgment  was 

andfiud  jndg-  obtained  against  the  defendant  on  a  parliamentary  appearance.  Final 

officer'sreport,  JQ^^giQ^D^  was  obtained  on  an  order  to  tot  and  officer^s  report  there- 

t\  jud^Sl  <>«*•    '^^^  ^ffi**'  refused  to  add  £5  fw  costs  pursuant  to  the  19th 

^^^^^?^<^  section  of  the  Practice  and  Process  Act^  and  the  2nd  section  of  the 

reooTered  m 

an  Motion  for  Practice  and  Process  Amendment  Act,  as  this  was  not  a  judgment 

Lqmdated  sum 

within  the       by  de&ult  but  a  judgment  on  the  officer's  report^  nor  was  it  an  action 

meaning  of  the 

2nd  section  of  brought  for  the  recoTcry  of  a  liquidated  sum.     The  Taxing-officer 

Practice  and 

Process  refused  to  tax  the  costs,  on  the  ground  that  the  case  was  within  the 

Amendment 

Act.  section  of  the  Acts  referred  to»  and  that  therefore  the  costs  were  not 

taxable. 

JM  refers  to  the  2Bd  section  of  the  Practice  and  Process  Act» 

and  argues  that  this  action  was  not  brought  for  the  recoTeiy  of  a 

liquidated  sum,  and  is  therefore  not  included  in  that  section. — 

[Pemkefathbb,  B.    I  thinkithe  words  of  the  Act  are  not  only  too 

strong  for  you,  but  that  it  would  be  quite  against  the  spirit  of  the 

Practice  and  Process  Act  to  go  with  you  in  that  argnment*] ^There 

is  this  difficulty  with  respect  to  the  amended  Act»  that  it  doea 

not  mention  judgments  on  pleas  of  confession ;  if  then  it  does  not 

repeal  the  Practice  and  Process  Act  as  to  judgments   on  pleas  of 

confession,   such  judgments  for  any  amount  can   only  cany  £5 

costs;  and  further,  the  19th  section  of  the  Practice  and  Process 

Act  mentions  pleas  of  confession,  which  only  apply  to  actions  of 

assumpsit,  and  that  therefore  theAct  does  not  apply  to  actions  of 

*  PXMNSrATHSB,  B.,  M&tf . 
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debt  where  a  consent  for  judgment  is  given,  which  is  not  mentioned  M.  T.  1850. 

Exchequer, 
m  the  Act.  ^- — v— ' 

BaiXBR 
PSmrEFATHEB,  B.  MAUWSBLL. 

That  is  not  the  case ;  a  plea  of  confession  is  equally  good  in  debt, 
though  a  consent  for  judgment  is  the  more  usual  practice.  With 
xespect  to  the  other  point,  it  does  not  arise  here,  and  I  express  no 
i^nnion.  I  think  the  present  case  is  within  the  2nd  section  of  the 
Practice  and  Process  Amendment  Act ;  it  is  a  judgment  by'default, 
and  reoovered  in  an  action  brought  for  a  liquidated  sum. 

Let  the  officer  add  £5  for  costs. 


SHEER  AN,  Administratrix,  v.  SAUL.* 


Nov,  21. 


CiTBiiAN  appHed  to  the  Court  on  behalf  of  the  plaintiff  for  Hberty  An  adminiB- 

tratrix  benen- 

to  sue  in  farmd  pat^eris.     The  affidavit  set  forth  inter  alia  that  cially  inter- 

ested   in   the 

the  plaintiff  was  not  worth  £6,   and  that  she  was   beneficiaDy  assets  may 

sue   in    fomta 

ioterested  in  the  assets,  and  relied  on  the  ciiciunstance  of  the  pauperis. 


plaintiff  being  beneficially  interested  in  the  assets  as  making  an 
ezeeption  to  the  rule  that  an  administrator  could  not  sue  in 
farmd  pmiperis. 

Pehhbvatheb,  B. 

It  is  not  usual  to  allow  administrators  to  sue  in  farmd  patq^eris  ; 
but  the  party  being  beneficially  interested,  makes  a  difference.  You 
amy  take  the  role. 

*  Pbnnbfathsb,  B.,  sohu. 
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M.  T.1860. 

Exchequer. 


COWAN  V  WALKER.* 

Nov,  21. 

Wheroln  an  Abcbbb,  on  behalf  of  the  plaintiff,  applied  ponaant  to  notice  for 

Tpr^^  of^n!  l>^rty  to  mark  judgment  in  thia  case,  or  that  the   attorney  for 

fession  was  ^^^  defendant  be  directed  to  substitute  a  consent  for  judgment  for 

that  judgnwrnt  the  plea  of  confession  which  he  had  given,  and  for  the  costs  of  the 
could  not   be  '^  o         » 

entered  there-  motion. 

on,    and    the 

defendant   re-        The  affidavit  on  which  the  motion  was  grounded  stated  that  this 

fused  to  give  a 

consent  for      was  an  action  of  debt,  and  that  the  attorney  for  the  defendant  had 

judgment,  the 

Court  ordered  erroneously  given  a  plea  of  confession ;  that  the  officer  refused  to 

the  general       enter  judgment  thereon,  the  action  being  in  debt.    That  the  plain- 

b&en   fikd  be  ^^^'^  attorney  had  applied  to  the  attorney  for  the  defendant  to  give 

iSdmem  ^^  *  consent  for  judgment ;  that  he  had  refused  so  to  do. 

entered  for  the 
plaiutiff. 

Pennefather,  B. 

I  think  it  is  a  mistake  to  say  that  judgment  cannot  be  entered 
on  a  plea  of  confession  in  an  action  of  debt  as  well  as  of  assumpsit^ 
although  the  usual  practice  is  to  have  a  consent  for  judgment  in  an 
action  of  debt.  However,  in  this  case  the  foim  of  the  plea  is  not 
applicable  to  an  action  of  debt,  and  judgment  therefore  cannot  be 
entered  on  it.  I  shall,  however,  by  my  order  take  care  to  effect  the 
intention  of  the  parties ;  and  as  I  think  there  was  a  want  of  good 
faith  on  the  part  of  the  defendant  in  not  giving  the  consent  for 
judgment  when  applied  to  for  that  purpose,  I  shall  grant  the  costs 
of  the  application. 

Obdeb. — That  defendant's  plea  of  the  general  issue  in  this 
cause  be  set  aside,  and  that  plaintiff  be  at  liberty  to  mark 
judgment  in  this  cause  for  the  sum  of  £13.  lOs.  5d.,  being 
the  amount  stated  in  said  plea  of  confession,  without  fur- 
ther motion,  and  defendant  to  pay  the  costs  of  this  motion 

to  plaintiff. 

*  Pknnbfathkr,  B.y  8olu$, 
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H.  T.  1849. 

Crim.  Appeal, 


THE  QUEEN  v.  SAMUEL  OTWAY.* 

(Court  of  Criminal  Appeal)^  2>«?.  8, 10. 

The  prisoner  had  been  tried  and  convicted  at  the  Commission  of  An  indictment 

found  that,  in 

Pjer  and  Terminer  for  the  county  of  the  city  of  Dublin,  held  at  pnrsiianceofs 

certain  Act  of 

Green-Street  in  October  1849>  before  Cbampton,  J^  and  Ball,  7.,  Parliament,  bj 

on  an  indictment  under  11  &  12  Vic.  c.  2,  ''An  Act  for  the  better  tion  dnly 
Prevention  of  Crime  and  Outrage  in  certain  parts  of  Ireland."  J     ^^    "DabUn 


It  appeared  from  the  evidence  on  the  trial  that  a  proclamation  ^^^stedf 
under  the  said  Act  for  the  county  of  the  city  of  Dublin  was  issued  ^J™^  *".  ^ 


and  published  in  the  "Gazette"  in  the  month  of  July  1848,  and  provisionfl    of 
'^  "  the   said   Act 

duly  posted  within  the  Castle  Division  of  the  district  of  Dublin  at   the    foot 

^        ^  according    to 

metropolis  ;  but  there  was  no  proof  of  any  posting  in  the  other  the  provisions 

thereof,  alter  a 
divisions  as  directed  by  the  second  section  of  this  Act.  certain  day  in 

said  produna- 
Counsel  for  the  traverser  contended  that  evidence  ought  to  be  tion    men. 

given  of  a  posting  in  all  the  modes  prescribed  by  this  2nd  section.§  ^^^   shonld 

The  learned  Judges,  however,  left  the  case  to  the  jury,  notwith-  ^^jj  fSt»*^ 


m 


standing  the  deficiency  of  this  proof,  reserving  the  question  for  the  ^®  coiinty  of 

consideration  of  this  Court     The  prisoner  was  convicted.  charged   that 

'^  alter  that  daj 

The  case  coming  on  to  be  heard —  a»d  whilst  the 

proclamation 
was    in    force 
and   not  re- 

The  Attomey-General^  for  the  Crown,  abandoned  the  first  count  yoked,    and 

whilst  the  Act 
of  the  indictment,  and  stated  he  relied  solely  on  the  second  count.       did   apply  to 

the  county  of 
D.,  the  prisoner,  on  the  day  and  at  the  place  specified  in  the  prodamation,  unlaw- 
fully,  &c.,  did  cany  and  haye  a  certain  pistol,  not  being  licensed  so  to  do,  contrary 
to  the  form,  &c. 

The  2nd  section  of  the  Act  (on  which  this  indictment  was  founded)  enacted  that 
printed  copies  of  eveiy  proclamation  issuedj  under  the  Act  diould,  with  an  abstract 
of  the  provisions  of,  the  Act,  be  posted  in  certain  specified  places.  Held,  that  the 
posting  of  this  i>roclamation  was  not  a  fact  necessary  to  be  averred  or  proved  to 
warrant  this  indictment. 

Held  aUo,  that  when  an  indictment  contains  distinct  averments,  one  material  and 
another  immaterial,  the  immaterial  may  be  rejected  as  surplusage ;  but  if  the  whole 
averment  cannot  be  struck  out  without  getting  rid  of  a  material  part,  the  whole  must 
be  proved. 

*  Blackbubnb,  C.  J.,   DoHSBTT,  C.  J.,    Pebbin,  J.,    Ball,  J.,  and 
Jackson,  J.,  presiding. 

t  For  references  tee  end  of  case. 
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H.  T.  1649*       •/.  A.  CurraUf  for  the  traverser. 
"— -V-— ^  The  11  &  12  Vic.  c.  2,  s.  2,  makes  it  imperative  on  the  Lord 

THJB    QUSSN 

^^  Lieutenant  to  have  published  and  posted  the    proclamation  and 

OTWAT.  abstract  in  the  manner  directed  thereby  before  any  jurisdiction  is 
created  to  try  or  punish  for  offences  under  this  Act ;  and  according 
to  the  authority  of  the  cases  cited  in  Dwarris  on  Statute*^  p.  704,  on 
the  proper  construction  of  Penal  Acts,  the  words  of  the  2nd  section 
must  be  construed  as  mandatory,  and  a  full  compliance  therewidi 
is  indispensable  to  give  force  and  efiect  to  the  law;  and  further, 
the  Crown  having  in  the  indictment  averred  the  due  publicity  and 
posting,  and  that  it  was  done  in  pursuance  of  the  statute,  they  could 
not  sever  that  averment  and  say  that  any  portion  thereof  was  imma- 
terial, and  therefore  unnecessary  to  be  proved. 

The  AUomey-Oeneral  and  SolieUor-General^  contra. 

The  2nd  section  is  only  directory ;  that  is  clear  from  the  reading 
of  the  9th  section.  In  that  latter  section  there  is  no  mention 
whatever  of  posting,  and  the  last  count  is  framed  according  to  its 
provisions;  not  so  in  the  11th  section;  there  the  publishing  and 
posting  of  the  notice,  requiring  all  persons  (save  those  exempted) 
to  deliver  up  their  arms  within  a  given  time,  is  expressly  required 
pursuant  to  the  provisions  of  that  section ;  so  it  is  quite  'manifest 
that  proof  of  the  due  issuing  and  publishing  of  the  proclamation 
is  an  that  is  necessaiy  to  support  tha  charge  under  the  9th  section 
in  that  respect. 

But  it  is  said  that  it  being  averred  that  such  proclamation  was 
posted  as  well  as  published  pursuant  to  the  statute,  it  must  be 
proved  as  laid;  that  this  was  not  the  law  is  clearly  demonstrative 
on  authorify.  If  the  immaterial  portion  of  a  larger  clause  can  be 
severed,  and  the  lemamder  be  a  perfect  seateBoe  in  itseilf,  it  may  be 
rejected  as  stirpliisage«^-{]Bi.a€KBUBiis,  C.  J.  Can  yo«  disjoint  or 
separate  the  parts  of  an  averment  without  destroying  the  whole?] — 
Tes,  in  this  case  it  can  be  done ;  for  if  in  one  clause  or  sentence  of 
an  indictment  there  are  consecutive  averments  of  &tinct  facts,  one 
of  which  is  unnecessary  to  be  proved,  it  may  be  rejected  as  surplus- 
age, and  yet  the  remaining  portion  be  allowed  to  stand  good,  as  is 
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distinctly  ruled  in  the  case  of  7%«  King  v.  Janes,  and  several  other  H.  T.  1649. 

Ot'iii.  Appeai. 

cases,  in  which  the  position  was  indubitably  established.  * /— — ^ 

„  _         ,  THE    QUSEN 

Cur,  ad.  vuit.  ^^ 

OTWAY. 

Blackburkx,  C.  J. 

This  case  was  reserved  under  the  provisions  of  the  Act  of 
11  &  12  Vie.  c.  2,  by  the  learned  Judges  who  presided  at  the  last 
Commission,  and  has  been  argued  before  us. 

The  question  arose  on  the  trial  of  an  indictment  which  contained 
two  counts,  the  first  on  the  12th  and  the  second  on  the  9th  sections 
of  the  Act  11  &  12  Vie.  c.  2*  The  'prisoner  was  convicted,  and  the 
objection  on  which  we  are  to  decide  is,  whether  the  proclamation, 
which  issued  and  was  published  in  the  **  Dublin  Gazette"  pursuant  to 
the  1st  section  of  this  Act,  should  have  been  proved  to  have  been 
posted  in  the  manner  prescribed  by  the  2nd  section  ?  As  it  was  not 
contended  before  us  that  such  proof  had  been  made,  and  as  the  AUot" 
ney  and  SMieitor'Oeneral  have  rested  the  case  and  maintain  that 
the  conviction  has  been  right  on  the  second  count,  we  are  not  called 
<«  to  intimate  any  opinion  except  on*  the  point  to  which  the  case 
was  thus  narrowed  in  the  course  of  the  argument — ^namely,  whether 
it  was  necessary  in  support  of  the  second  count  to  have  proved  a 
posting  of  copies  of  the  proclamation,  with  an  abstract  of  the  statute 
on  the  doors  of  all  places  of  public  worship,  and  of  every  police 
barrack  in  the  proclaimed  district.  We  are  all  of  opinion  that  the 
9th  section  did  not  make  it  necessary  to  aver  more  than  that  such  a 
pioelamation  had  issued  and  been  published  in  the  '*  Dublin  Grazette" 
as  the  1st  section  of  the  Act  requires,  and  therefore  that  the  posting 
,<^  the  proclamation  is  not  a  fact  that  need  be  averred  or  proved  in 
order  to  warrant  this  indictment,  and  sustain  the  conviction  under 
the  9th  section  for  the  offence  of  carrying  or  having  arms  elsewhere 
than  in  his  dwelling-house  by  the  party  charged. 

But  then  arises  another  and  a  difRsrent  question  thus ;  the  indict- 
ment avers  tiiat  the  Lord  Lieutenant  and  Privy  Council,  on  the 
201^  of  July  1846,  did  declare  by  proefaimation  duly  published  in  the 
**  DubHn  Gazette,"  and  then  and  there  duly  posted,  with  an  abstract 
of  the  Act  at  the  foot  according  the  provisions  of  the  stetnte,  that 
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H.  T.  1849.  after  the  20th  of  July  the  Act  ahonld  be  in  force  in  the  city  of 

Crim.  Appeal,  , 

^- — V '     Dublin.    It  is  contended  by  the  priBoner's  Counsel  that  even  thougn 

THIC    QUEEN  - 

^^  this  averment  of  the  posting  was  not  necessary,  yet  having  been 

OTWAY.      made,  it  must  be  proved.    On  the  other  hand  the  Attorney-General 
contends  that  this  averment  of  the  posting  of  the  proclamation 
not  being  necessary,  may  be  rejected  as   surplusage,  and  there- 
fore that  the  conviction  is  good  although   the  posting  was  not 
proved.    Though  the  words  in  the  indictment  form  consecutive 
and  connected  parts  of  the  same  sentence,  they  are  really  distinct 
assertions  of  distinct  facts;  one,  that  the  proclamation  was  pub- 
lished in  the  <<  Gazette,"  the  other  that  it  was  posted  according  to 
the  provisions  of  the  Act.     These  are  distinct,  independent  and 
unconnected  facts  that  must  happen  in  different  ways  and  by  differ- 
ent means,  and  must,  if  material,  be  each  established  by  distinct  and 
independent  proof.    If  the  latter  be  detached  from  the  former,  there 
will  still  remain  a  complete  sensible  averment  of  the  issuing  of  the 
proclamation  and  its  publication  in  the  **  Gazette,"  which  is  ail  the 
Act  required  to  subject  persons  in  the  proclaimed  district  to  its 
operation.  This  is  sufficient  to  show  that  this  case  comes  within  the 
rule  which  the  authorities  establish,  that  if  an  averment  may  be 
entirely  omitted  without  affecting  the  charge  against  the  prisoner, 
and  without  detriment  to  the  indictment,  it  will  be  considered  sur- 
plusage, and  may  be  disregarded  in  evidence.    This  rule  was  acted 
on  in  the  case  of  The  King  v.  Jones  {a) — a  case  which,  as  an 
instance  of  its  application,  fully  sustains  our  opinion,  that  the  aver- 
ment of  the  posting  of  the  proclamation  was  not  necessary,  and 
need  not  therefore  have  been  proved.    It  is  scarcely  necessary  to 
refer  to  the  cases  (of  which  Bristow  v.  Wright  (fi)  is  the  leading 
one),  in  which  it  is  held  that  where  the  whole  of  an  averment 
cannot  be  struck  out  without  getting  rid  of  an  essential  part^  the 
whole  must  be  proved. 

But  in  addition  to  the  reasons  I  have  stated  for  holding  the 
immaterial  averment  of  the  posting  of  the  proclamation  to  be  a, 
distinct  independent  one,  I  may  remark  that  it  contains  nothing 
which  can  by  any  possibility  be  understood  to  explafn,  qualify  or 

(a)  10  B.  ft  Ad.  611.  (6)  2  Dong.  665. 
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give  particularity  to  the  material  distinct  ayerment  of  its  publication  H.  T.  1849* 
in  the  "  Dublin  Gazette."  The  point  reserved  must  be  ruled  for  the  "*"'  ^^^ ' 
Crown,  the  conviction  on  the  second  count  being  in  my  opinion  valid. 


THE 


t  This  Court  deriyes  its  jurisdictioii  under  11  &  12  Vic,  c.  78,  "An  Act  for 
the  Further  Amendment  of  the  Administration  of  the  Criminid  Law."  Sect.  1 
enacts,  "  That  when  any  person  shall  have  been  convicted  of  anj  treason,  felony 
or  misdemeanor  before  any  Court  of  Oyer  and  Terminer,  or  Gaol  Deliyeiy,  or 
Court  of  Quarter  Sessions,  the  Judge  or  Commissioner  or  Justices  of  the  Peace, 
before  whom  the  case  shall  have  been  tried  may,  in  his  or  their  discretion,  reserve 
any  question  of  law  which  shall  have  arisen  on  the  trial  for  the  consideration  of  the 
Justices  of  either  Bench  and  Barons  of  the  Exchequer,  and  thereupon  shall  have 
anthori^  to  respite  execution  of  the  judgment  on  such  conviction,  or  postpone  the 
judgment  until  such  question  shall  have  been  considered  and  decided,  as  he  or  they 
may  think  fit ;  and  in  either  case  the  Court  in  its  discretion  shall  commit  the 
person  convicted  to  prison,  or  shall  take  a  recognizance  of  bail,  with  one  or  two 
sufficient  sureties,  and  in  such  sum  as  the  Court  shall  think  fit,  conditioned  to 
appear  at  such  time  or  times  as  the  Court  shall  direct,  and  receive  judgment,  or 
to  render  himself  in  execution,  as  the  case  may  be." 

Sec  2. — "  That  the  Judge  or  Commissioner  or  Court  of  Quarter  Sessions  shall 
thereupon  state,  in  a  case  signed  in  the  manner  now  usual,  the  question  or  ques- 
tions of  law  which  shall  have  been  so  reserved,  with  the  special  circumstances 
upon  which  the  same  shall  have  arisen  ;  and  such  case  shall  be  transmitted  to  the 
said  Justices  and  Barons,  and  the  said  Justices  and  Barons  shall  thereupon  have 
fiill  power  and  authority  to  hear  and  finally  determine  the  said  question  or  ques- 
tions, and  thereupon  to  reverse,  affirm  or  amend  any  judgment,  which  shall  have 
been  giyen  on  the  indictment  or  inquisition  on  the  trial  whereof  such  question  or 
questions  have  arisen,  or  to  avoid  such  judgment,  and  to  order  an  entry  to  be 
made  on  the  record,  that  in  the  judgment  of  the  said  Justices  and  Barons  the  party 
convicted  ought  not  to  have  been  convicted,  or  to  arrest  the  judgment,  or  order 
judgment  to  be  given  thereon  at  some  other  Session  of  Oyer  and  Terminer  or 
Gaol  Delivery,  or  other  Sessions  of  the  Peace,  if  no  judgment  shall  have  been 
before  that  time  given,  as  they  shall  be  advised,  or  to  make  such  order  as  justice 
may  require ;  and  such  judgment  and  order,  if  any,  of  the  said  Justices  and  Barons, 
shall  be  certified  under  the  hand  of  the  presiding  Chief  Justice  or  Chief  Baron  to 
de^  of  Assize  or  his  Deputy,  or  to  the  Clerk  of  the  Peace  or  his  Deputy  as  the 
case  may  be,  who  shall  enter  the  same  on  the  original  record  in  proper  form,"  &c. 

Sec  3. — *'  That  the  jurisdiction  and  authorities  by  this  Act  given  to  the  said 
Justices  of  either  Bench  and  Barons  of  the  Exchequer  shall  and  may  be  excrdsed 
by  the  said  Justices  and  Barons,  or  five  of  them  at  the  least,  of  whom  the  Lord 
Chief  Justice  of  the  Court  of  Queen's  Bench,  the  Lord  Chief  Justice  of  the  Court 
of  Common  Pleas,  and  the  Lord  Chief  Baron  of  the  Court  of  Exchequer,  or  one  of 
Boch  Chiefs  at  least,  shall  be  part,  being  met  in  the  Exchequer  Chamber  or  other 
convenient  place ;  and  the  judgment  or  judgments  of  the  said  Justices  and  Barons 
shall  be  delivered  in  open  Court  after  hearing  Counsel  or  the  parties,  in  case  the 
prosecutors  or  persons  convicted  shall  think  it  fit  that  the  case  shall  be  argued,  in 
like  mamier  as  the  judgments  of  the  Superior  Courts  of  Common  Law  at  West- 
minster or  Dublin,  as  the  case  may  be,  are  now  delivered." 

X  The  indictment  contained  the  two  following  counts,  one  framed  on  the  11th 
section,  and  the  other  on  the  9th  section  of  11  &  12  Vic.  c.  2 : — 
County  of  the  City  of  Dublin,  i       "  The  jurors  for  our  Lady  the  Queen  upon  their 

)  oath  do  say  and  present  that  after  the  20th  day  of 


to  wit. 


YOIi.  1. 


10   L 


V. 
OTWAT. 
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H.  T.  1849.  December,  which  was  in  the  year  of  our  Lord  1847>  to  wit  upon  the  18th  day  of 
Crim.  Appeal.  Jnlj,  ii^  the  year  of  our  Lord  1848,  his  Excellency  the  Lord  Lieutenant  of  Ireland, 
'T___  by  and  with  the  advice  of  the  Privy  CouncQ  of  Ireland,  did  in  pursuance  and  cxe- 
cution  of  an  Act  passed  in  the  eleventh  year  of  the  reign  of  our  Sovereign  Lady 
the  now  Queen,  intituled  '  An  Act  for  the  better  prevention  of  Crime  and  Out- 
rage in  certain  parts  of  Ireland  until  the  1st  day  of  December  1849,  and  to  the  end 
of  the  then  next  Session  of  Parliament,*  at  Dublin,  in  the  county  of  the  city  of 
Dublin,  declare  by  proclamation,  duly  published  in  the  Dublin  Gazette,  and  then 
and  there  duly  posted,  with  an  abstract  of  the  provisions  of  the  said  Act  at  the 
foot  according  to  the  provisions  of  the  said  Act,  that  from  and  after  the  20th  day 
of  July  1848,  in  the  said  proclamation  mentioned,  the  sud  Act  should  apply  to 
and  bo  in  force  for  the  county  of  the  city  of  Dublin.  And  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  further  say  and  present  that  after  the  said  20th  day 
of  July  named  in  the  said  proclamation,  and  whilst  the  said  Act  was  and  continued 
to  be  in  full  force  and  effect  in  and  for  the  said  county  of  the  dty  of  Dublin,  to  wit 
upon  the  21st  day  of  July,  in  the  year  of  our  Lord  1848,  at  Dublin,  within  the 
said  county  of  the  city  of  Dublin,  his  Excellency  the  Lord  Lieutenant  of  Ireland  did 
by  notice  then  and  there  duly  published  in  the  Dublin  Gazette,  and  then  and  there 
duly  posted  according  to  the  provisions  of  the  said  Act,  require  all  persons  not 
being  Justices  of  the  Peace,  or  persons  in  her  Majesty's  naval  or  military  service, 
or  in  the  coast  guard  service,  or  in  the  service  of  the  revenue,  or  in  the  police  or 
constabulary  force,  or  spodal  constables,  or  persons  duly  licensed  to  kill  game,  or 
persons  to  whom  any  license  had  been  granted  under  the  said  Act,  residing  or 
being  within  the  district  included  in  the  said  proclamation,  that  is  to  say  within 
the  said  county  of  the  dty  of  Dublin,  on  or  before  the  25th  day  of  July,  in  the 
year  of  our  Lord  1848,  to  deposit  and  leave  at,  &c.,  within  the  said  district,  or  at 
the  police  station  or  barrack  nearest  to  his,  her  or  their  residence,  all  and  every 
gun  or  guns,  pistol  or  pistols,  or  other  fire-arm  or  fire-anns,  and  any  part  or  parts 
of  any  gun,  pistol  or  other  fire-arms,  and  any  sword  or  swords,  cutlass  or  cutlasses, 
pike  or  pikes,  bayonet  or  bayonets,  and  any  bullets,  gunpowder  and  ammunition 
which  he,  she  or  they  may  have  in  his,  her  or  their  custody,  power  or  possession. 
And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  say  that  after  the 
said  25th  day  of  July,  in  the  year  of  our  Lord  1848,  in  the  said  notice  mentioned, 
and  whilst  the  said  proclamation  was  in  force  and  not  revoked,  and  whilst  the  sud 
Act  did  apply  to  the  said  county  of  the  dty  of  Dublin,  Samuel  Otway,  late  of  &c.. 
in  the  said  county  of  &c.,  being  an  evil-disposed  person,  on  the  &c.,  day  of  &c,  in 

the year  of  the  reign  of  om:  said  Sovereign  Lady  the  now  Queen,  at  &c., 

aforesaid,  within  the  said  county  of  &c.,  specified  in  the  said  prodamation  and 
notice,  unlawfully,  knowingly  and  contrary  to  the  provisions  of  the  said  Act,  had 
in  his  custody,  power  and  possession  a  certain  pistol  and  a  certain  quantity  of 
powder  and  leaden  bullets,  the  said  Samuel  Otway  then  and  there  not  being  a 
Justice  of  the  Peace,  and  not  being  a  person  in  her  Majesty's  naval  or  military  ser- 
vice, or  in  the  coast  guard  service,  or  in  the  service  of  the  revenue,  or  in  the  police 
or  constabulary  force,  and  not]  being  a  special  constable,  or  a  person  duly  licensed 
to  kill  game,  and  not  being  a  person  to  whom  a  license  was  granted  under  the 
said  Act  and  not  revoked,  against  the  peace  of  om:  said  Lady  the  Queen,  her 
Crown  and  dignity,  and  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

"  And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  say  and  present 
that  after  the  20th  day  of  December,  whidi  was  in  the  year  of  our  Lord  1847»  to 
wit  upon  the  18th  day  of  July,  in  the  year  of  our  Lord  1848,  his  Excellency  the  Lord 
Lieutenant  of  Ireland,  by  and  with  the  advice  of  the  Privy  Council  of  Ireland,  did 
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in  pnrsiiaiice  and  execation  of  an  Act  passed  in  the  eleventh  year  of  the  leign  of  H.  T.  1848. 
our  Sorereign  Ladj  the  now  Qneen,  intituled  •  An  Act  for  the  better  prevention  of  Crim.  Appeal. 
Crime  and  Outrage  in  certain  parts  of  Ireland  until  the  Ist  day  of  December  1849,  queen 

and  to  the  end  of  the  then  next  Session  of  Parliament,'  at  Dublin,  in  the  county  ^^ 

of  the  dty  of  Dublin,  dedare  by  proclamation  duly  published  in  the  Dublin  Gazette  oTWAT. 
and  then  and  there  duly  posted,  with  an  abstract  of  the  provisions  of  the  said  Act 
at  the  foot  according  to  the  provisions  of  the  said  Act,  that  from  and  after  the 
20th  day  of  July  1848,  in  the  said  prodamation  mentioned,  the  said  Act  should 
apply  to  and  be  in  force  for  the  county  of  &c.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  say  that  after  the  said  20tli  day  of  July,  in  the  year  of 
our  Lord  1848,  in  the  said  notice  mentioned,  and  whilst  the  said  proclamation  was 
in  force  and  not  revoked,  and  whilst  the  said  Act  did  apply  to  the  said  county  of 

Ac,  the  said  S.  O.,  on  the  said day  of in  the year  of  the  reign  of 

onr  said  Sovereign  Lady  the  now  Queen,  at  &c.,  aforesaid,  within  the  said  county 
of  Ac,  specified  in  the  said  proclamation  and  notice,  unlawfully,  knowingly  and 
contraiy  to  the  provisions  of  the  said  Act,  did  cany  and  have  within  the  said 
ooimty  of  &c.,  elsewhere  than  in  his  dweUing-house,  to  wit  on  the  person  of  him 

the  said  S.  O.  aforesaid,  in  the  said  county  of aforesaid,  a  certain  pistol,  &c., 

the  said  S.  O.  then  and  there  not  being  a  Justice  of  the  Peace,  and  not  being  a 
person  in  her  Majesty's  naval  or  military  service,  or  in  the  coast  guard  service,  or 
in  the  service  of  the  revenue,  or  in  the  police  or  constabulary  force,  and  not  being 
a  special  constable,  or  a  person  duly  licensed  to  kill  game,  and  not  being  a  person 
to  whom  a  license  was  granted  under  the  said  Act,  and  not  revoked,  against  the 
peace  of  our  said  Lady  the  Queen,  her  Grown  and  dignity,  and  contrary  to  the 
form  of  the  statate  in  such  case  made  and  provided." 

11  &  12  Vic,  c.  2,  s.  2,  enacts,  that  whenever  the  Lord  Lieutenant  shall  deem 
it  necessary  it  shall  be  lawful  for  him  to  declare  by  proclamation,  to  be  published 
in  the  Dublin  Gazette,  that  from  and  after  a  certain  day  therein  named  this  Act 
shall  apply  to  any  county,  &c. 

§  11  ft  12  Vic.  c,  2,  s.  2. — "  And  be  it  enacted,  that  printed  copies  of  every 
proclamation  issued  under  this  Act  shall  be  posted  on  or  near  to  the  doors  of  all 
places  of  public  worship,  and  of  eveiy  police  station  and  barrack  within  the  district 
named  in  such  proclamation,  and  at  the  foot  of  eveiy  copy  of  any  such  first  men- 
tioned proclamation  so  posted  as  aforesaid  an  abstract  of  the  provisions  of  this  Act 
shall  be  printed  for  the  information  of  all  persons  afiected  by  the  enactments  herein 
contained.*' 

II  Sec  9  enacts,  "  That  from  and  after  the  day  named  in  any  such  first  men- 
tioned prodamation,  and  thenceforth  during  all  the  time  for  which  any  such 
prodamation  shall  be  in  force,  it  shall  not  be  lawful  for  any  person  whomsoever 
(except  Justices  of  the  Peace,  persons  in  her  Majesty's  naval  or  military  service, 
or  in  the  coast  guard  service,  or  in  the  service  of  the  revenue,  or  in  the  police  or 
constabulaiy  force,  or  special  constables,  or  persons  duly  licensed  to  kill  game,  or 
persona  to  whom  any  license  shall  have  been  granted  under  this  Act,  as  herein- 
after  secondly  mentioned,)  to  cany  or  have,  within  the  district  spedfied  in  any 
sudi  prodamation,  elsewhere  than  in  his  or  her  own  dwelling-house,  any  gun, 
pistol  or  other  fire-arm,  or  any  part  or  parts  of  any  gun,  pistol,  or  other  fire-arm, 
or  any  sword,  cutlass,  pike  or  bayonet,  or  any  bullets,  gunpowder  or  ammunition ; 
and  every  person  carrying  or  having  any  gun,  pistol  or  other  fire-arm,  or  any  part 
or  parts  of  any  gun,  pistol  or  other  fire-arm,  or  any  sword,  cutlass,  pike  or  bayonet, 
or  any  bullets,  gunpowder  or  ammunition,  contrary  to  the  provisions  of  this  Act 
shall  be  guilty  of  a  misdemeanour,"  &c. 
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T.  T.  1850. 

Queen*g  Bench 


In  re  THE  GUARDIANS  OF  THE  NORTH 

DUBLIN  UNION 

SAMUEL  SCOTT. 
June  7.  8.  (Queen's  Bench.) 

A  house  on.  This  case  came  before  the  Court  on  a  return  bj  the  Recorder  of 

oocnpied  or  in 

the  poBseBrion  Dublin  to  a  writ  of  certiorari. 

of  a  caretaker  _  . 

U  not  liahle  to       A  rate  had  been  mad^  bj  the  Guardians  of  the  North  Dublin 

relief  of  the  Union  on  the  dtj  electoral  division  on  the  29th  of  September  1849, 

r^  2^ Vic  ^^^^  included  nine  houses  in  Richmond-street  and  Summer-hill 

^      '  Parade,  of  which  Samuel  Scott  was  the  landlord.    At  the  time  of 

Where  aa  making  the  rate  all  these  houses  were  untenanted.     In  four  of  them 

certiorari  P&^d  caretakers  resided  for  the  purposes  of  the  protection  of  the 

tained  and^o  l^o^^^^  ^^7  possessing  some  necessary  furniture,  such  as  bedding, 

acaiMt  it^t  ^°^  ^®  Other  five  houses  were  unfurnished  and  locked  up,  the  care- 

iB  too  late  to  takers  of  the  other  houses  holding  the  keys  of  those  so  locked  up 'for 
raue  a   qae8>  o  ^  r» 

tion  of  jmis-  the  owner.  Samuel  Scott  appealed  from  this  rate  to  the  Recorder,  who 
diction   after  ^^ 

a  retam  had   decided  that  the  houses  were  not  rateable,  and  ordered  the  assess- 
been  made  to 

the  certiorari,  ments  to  be  struck  out  of  the  rate,  and  thereupon  the  Guardians 
applied  for  a  certiorari^  and  a  conditional  order  having  been  granted 
accordingly,  and  no  cause  shown  against  it,  the  certiorari  was 
issued  and  a  return  made  by  the  Recorder  in  accordance  with  the 
terms  of  the  writ. 


Mullen  and  Fiizgibbon^  on  behalf  of  the  Guardians. 

This  appeal  is  brought  under  1  &  2  Vie.  c.  56,  s.  106  (Poor 
Relief  Act) ;  and  by  the  109th  section  the  grounds  of  appeal  are 
required  to  be  stated.  The  principal  ground  in  this  case  is,  that 
houses  being  unoccupied  are  not  liable  to  be  rated;  the  Recorder  has 
decided  they  are  exempt  from  rating,  and  in  order  to  have  that 
decision  reviewed,  the  Guardians  of  the  North  Dublin  Union  have 
obtained  this  certiorari* 
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J.  B.  Fiizgerald  (with  him  R.  H.  Mills),  on  behalf  of  Samuel  T.  T.  1850. 

Queen'g  Bench 

Scott,  objected  that  this  Court  had  no  jurisdiction,  the  Recorders     -; — v ' 

GUARDIANS 

Court  being  the  appellate  jurisdiction,  and  the  Recorder's  decision  ofthen.d. 
final. 


i< 


« 


The  6  &  7  Vic,  c.  56,  s.  106,  gives  the  appeal  to  the  Quarter 
Sessions  where  any  person  is  aggrieved  by  any  order  or  conviction 
of  any  Justice  (except  where  such  Justice  shall  be  an  Assistant- 
Barrister)  or  by  any  rate,  or  by  any  person  being  put  in  or  left  out 
of  any  rate,  such  appeal  to  be  within  four  calendar  months  after 
the  cause  of  complaint  shall  have  arisen ;  or  if  any  Session  shall  be 
held  before  the  expiration  of  one  calendar  month  next  after  such 
cause  of  complaint,  then  such  appeal  is  to  be  made  to  the  next 
following  Sessions.  Then  the  107th  section  says,  **  That  the  Justices 
«<  and  Assistant-Barrister,  before  whom  any  appeal  shall  be  brought, 
*'  are  hereby  empowered  to  hear  and  finally  determine  the  matter  of 
^*  such  appeal,  and  to  make  such  order  thereon  as  to  them  shall  seem 
''  meet,  which  order  shall  be  final  and  conclusive  upon  all  parties ; 
<<  and  in  case  of  any  appeal  against  any  rate  as  aforesaid,  to  order 
the  name  of  any  person  interested  or  concerned  in  the  event  of 
such  appeal,  and  having  had  notice  thereof  as  is  herein  provided, 
*'  to  be  inserted  in  such  rate,  and  to  be  rated  at  such  sum  or  sums  of 
^  money,  or  to  order  the  name  of  any  such  person  to  be  struck  out 
''of  such  rate,  or  the  sum  or  sums  at  which  any  such  person  is 
'*  rated  therein,  to  be  altered  as  the  said  Justices  and  Assistant- 
^  Barrister  shall  think  right,  and  such  Justices  and  Assistant- 
<<  Barrister,  or  some  proper  officer  of  the  Court,  shall  forthwith  add 
^'to  or  alter  the  rate  accordingly.**  Then  the  108th  section  pro- 
Tides  that  if  on  such  appeal  the  rate  be  decreased,  the  amount  paid 
is  to  be  returned;  and  the  109th  section  requires  the  appellant  to 
give  fourteen  days'  notice  in  writing  of  the  appeal  to  the  clerk  of  the 
Gnaxdians  or  the  respondent  or  respondents,  and  provides  that  the 
Justices  and  Barristers  shall  not  examine  into  any  other  cause  of 
complaint  than  such  as  is  specified  in  the  notice  of  appeal  $  and  the 
1 1 1th  section  enacts,  that  within  five  days  after  notice  of  the  appeal 
the  appellant  is  to  enter  into  a  recognizance  before  a  Justice  of  the 
Peace,  with  sufficient  securities,  conditioned  to  tiy  such  appeal  at  the 
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^.-^-v-— ^     Assistant-Barrister,  and  ^'to  abide  the  order  of  and  pay  such  costa 

_„ "as  shall  be  awarded  by  the  Justices  and  Asabtant-Barriater  at 

OF  THE  N.  D.  "^ 

*'  such  Sessions.''  Then  the  1 14th  section  expressly  provides  against 
the  removal  of  any  rate  by  certiorari  into  any  Court  but  the  Queen's 
Bench,  which  provision,  as  to  the  removal  of  the  rate,  is  repealed 
by  the  subsequent  statute  2  Vie.  c  1,  s.  10,  and  that  latter  statute 
excludes  the  jurisdiction  in  this  matter.  A  eerUorari  lies  only 
to  remove  matter  of  record. 


uHion 

V, 
SCOTT. 


Pebbin,  J. 

This  objection  to  the  Jurisdiction  should  have  been  made  on  an 
application  for  a  rule  to  show  cause  against  the  certiorari, 

Cbamptoh,  J. 

The  return  and  the  certiorari  are  now  before  the  Court,  and  the 
objection  cannot  be  entertained. 


Mullen. 

The  Gist  section  of  1  &  2  Vie.  c  56,  empowers  the  Guardians  of 
every  union,  or  where  a  Board  of  Guardians  shall  not  be  acting,  the 
persons  or  officers  appointed  by  the  Commissioners  in  their  behalf,  to 
make  and  levy  such  rates  as  may  be  necessary  on  every  occupier  of 
rateable  hereditaments  in  or  arising  within  such  union  ;  and  the 
71st  section  enacts,  "That  every  rate,  &c.,  shall  be  paid  to  the 
''  person  authorised  to  collect  the  same  by  the  person  in  the  actual 
"  occupation  of  the  rateable  property  at  the  time  of  the  rate  made, 
*'and  on  his  default  then  by  the  person  subsequently  in  the  occu- 
^'pation  of  the  rateable  property,  from  whom  such  rate  shall  be 
*<  demanded."  The  63rd  section  defines  rateable  hereditaments, 
^'  aU  lands,  buildings  and  opened  mines,  all  commons  and  rights  of 
"common,  and  all  other  profits  to  be  had,  received  or  taken  out  of 
"any  land ;  aU  rights  of  fishery,  all  canals,  navigations  and  rights 
"of  navigation,  and  rights  of  way  and  other  rights  or  easements 
"over  land,  and  the  tolls  levied  in  respect  of  such  rights  and  ease- 
"ments  and  all  other  tolls."    The  64th  section  enacts  that  every 
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rate  "shall  be  a  poundage  rate  made  upon  an  estimate  of  the  net  T.  T.  1850. 

annual  value  of  the  several  hereditaments  rated  thereunto,"  thus 

showing  the  mode  of  counting  the  value.     It  was  argued  before  the 

Recorder  that  as  by  the  6 1st  section  the  rate  was  to  be  made  on  the 

occupier,  and  bj  the  71st  section  payment  was  to  be  made  by  the 

person  in  the  actual  occupation,  that  if  there  be  no  occupier,  there 

can  be  no  rate ;  and  the  case  of  The  Undertakers  of  the  Grand 

Canal  Company  v.  7^  Guardians  of  the  South  Dublin  Union  (a) 

was  relied  on;  and  thus  the  question  arises,  who  is  an  occupier 

within  the  meaning  of  the  Act?    Rex  v.   Thomas (b);  Rex  v. 

Ellis  (c)  ;  Theobald  on  the  Poor-laws^  p.  113;  Regina  v.  St.  Mary 

Kalendar  (d)  ;    The  King  v.  St.  Mary  the  Less  {e) ;  The  King  v. 

Inhabitants  of  Woodland (f J;    The  Company  of  Ironmongers  v. 

Nailer  (g). 

The  intention  of  the  Poor-law  Act  was  that  all  property  should 
be  rated,  occupied  or  unoccupied,  and  that  is  manifest  from  the  63rd 
section.  It  is  said  in  Vin.  Ab,  Occupier^  A,  ^'  Where  there  is  no 
tenant  the  owner  may  be  said  to  be  occupier."  The  words  "  actual 
occupation"  in  the  7 1st  section  are  relied  on  by  the  respondent; 
and  The  King  v.  Inhabitants  of  St.  Nicholas  Rochester  (h)  may  be 
dted  to  show  what  actual  occupation  means ;  but  Denman,  C.  J., 
expressly  says  that  the  meaning  which  "occupied"  has  received 
"in  considering  what  occupation  was  necessaiy  to  constitute  a 
"  mansion-house  in  which  burglary  might  be  committed,  or  to  give 
a  right  of  voting,  or  to  make  a  party  rateable  to  the  relief  of  the 
poor,  is  no  test  of  its  meaning"  in  that  particular  case;  and 
Littledale,  J.,  there  put  the  case  on  the  ground  that  the  person  who 
sublet  could  not  maintain  trespass.  Scott  did  not  sublet  these 
premises,  he  therefore  could  maintain  trespass.  The  occupation  of 
a  caretaker  is  the  occupation  of  the  owner.  In  the  English  Poor- 
law  Acts  there  is  no  clause  analogous  to  the  63rd  section  of  the 
1  &  2  Vic,  c.  56 ;  and  the  recital  of  the  exemptions  in  that  section, 


u 


€i 


(a)  6  Jr.  Law  Bep.  424. 
(c)  1  M.  &  S.  652. 
(0  4  T.  R,  477. 
(p)  1  Yen.  311. 


(6)  9B.  &C.  114. 
(d)  9  Ad.  ft  El.  626. 
(/)  2  East,  164. 
(A)  5  B.  ft  Ad.  210. 
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R,  H»  Mills  and  J.  />.  Fitzgerald  (Mariley  with  them),  contra. 

There  is  no  distinction  to  be  made  between  the  houses  in  which 
caretakers  were  resident  and  those  in  which  the  caretakers  did  not 
reside ;  in  either  case  the  honse  is  unoccupied  within  the  meaning 
of  the  Act.  The  Irish  Act  follows  the  English  Act  43  EUz^ 
adopting  the  exemptions  from  rating,  which  by  several  jndidal 
decisions  had  from  time  to  time  been  made  in  England.  But  this 
question  has  never  been  raised  in  England;  for  it  has  been  the 
unifortti  practice  there' not  to  rate  unoccupied  houses. 

In  England  rating  is  a  personal  charge ;  for  the  statute  of  43 
JBliz.  provides  the  rating  to  be  by  taxation  of  every  inhabitant, 
parson,  vicar  and  other,  and  of  every  occupier  of  lands,  houses,  &c : 
Ccue  V.  Stephens  (a).  The  word  *^  inhabitant"  is  not  in  the  Irish 
statute:  7%e  King  v.  St.  Luhf*{b) ;  Rex  v.  The  CammiMtonen 
of  Salteri  Load  Sluice  Namgaiian  (c)  ;  The  King  v.  Waldo  (</). 
That  is  a  strong  case,  and  was  adopted  by  Denman,  C.  J.,  in  The 
Queen  v.  WUmm  (e),  in  which  he  says,  '^  it  is  a  case  which  «has 
been  finquently  recognised.**  The  landlord  of  an  untenanted  house 
cannot  be  regarded  as  its  **  occupier"  within  the  meaning  of  the  Act. 
**  Occupier"  is  used  in  different  senses  :  The  King  v.  Inhabitants  of 
Si.  Nicholas  Rochester  (fj. 

Here  occupation  signifies  any  description  of  personal  use  or 
enjoyment,  and  no  matter  how  slight  this  use  or  enjoyment  may  be 
it  wiU  be  sufficient  to  constitute  the  landlord  an  occupier:  ne 
King  v.  St.  Mary  the  Less(g) ;  The  King  v.  The  Inhabitants  of 
Abergstwith  (A). 

In  the  Irish  Act  the  rate  is  a  personal  charge  in  respect  of  the 
lands,  not  a  chaise  upon  the  lands,  &c.  The  Act  uses  the  words 
'*  actual  occupation,"  which  entirely  preclude  the  supposition  that 
constructive  occupation  is  sufficient. 


(a)  FitEg.  Bep.  297. 
(c)  4  T.  B.  780. 
(«)  12  Ad.  &  £1.  105. 
(y)  4  T.  R.  477. 


(6)  2  Bvr.  1053. 
(d)  CaL  Bep.  S58. 
CfJ  5  B.  &  Ad.  226. 
(A)  10  East,  354. 
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There  is  no  machinery  in  the  Irish  Act  enabling  the  Gkiardians  T.  T.  1850. 

QueaCsBeneh 
to  find  out  who  the  occupier  is,  and  this  difficulty  was  felt  m  the     ' >t — -^ 
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passing  of  6  &  7  Vie.  e.  92,  making  the  immediate  lessor  liable  for  ^p  ^^^  ^^  ^^ 

tenements  of  less  than  £4  value.    If  they  were  not  known  they 

were  to  be  rated  as  ''  immediate  lessor ;"  and  it  is  the  occupier  alone 

who  can  be  rated:  1  &  2  Fur.  c.  56,  s.  61 ;  that  is,  the  occupier  of 

rateable  hereditaments ;  with  this  section  the  63rd  section  is  to  be 

read;  and  in  section  124  occupier  is  defined  to  mean  ''every  person 

''  in  the  immediate  use  or  enjoyment  of  any  hereditaments  rateable 

''under  this  Act,  whether  corporeal  or  incorporeal."    How  then  can 

a  person  be  rated  for  premises  who  derives  no  profit  out  of  them  ? 

or  how  can  he  be  said  to  be  in  the  immediate  use  or  enjoyment  of 

them  if  he  derive  no  profit  out  of  them  ? 

There  is  a  power  of  distress  given  on  the  rateable  property  to 
enable  the  rate  to  be  levied  by  the  78th  section  of  the  Act;  that 
must  be  on  the  goods  and  chattels  of  the  persons  in  occupation  at 
the  time  of  the  making  of  the  rate,  or  on  his  default  on  the  subse* 
quent  occupier  at  the  time  of  the  demanding  of  the  rate ;  and  the 
schedule  to  the  Act  specifies  the  form  of  a  rate,  and  it  clearly  shows 
the  rating  is  a  personal  one. 

An  owner  and  an  occupier  are  distinct  things:  Rex  v.  Morgan  (a). 
Is  a  landlord  to  be  deemed  an  occupier  because  he  has  not  a  tenant? 
— [Crampton,  J.  That  is  not  the  question ;  but  whether  these 
premises  be  at  all  rateable  or  not  ? — ^Peb^kin,  J.  I  think  the  con- 
struction of  the  64th  section  a  primary  step  in  the  case.]— The 
owner  qud  owner  is  not  liable  to  the  rate  under  43  Eliz,  c.  2. — 
[MooBK,  J.  The  106th  section,  which  gives  the  appeal,  contem- 
plates a  rate  imposed  on  some  person ;  if  wrongly  imposed,  the 
person  had  a  right  to  object  to  his  name  being  on  the  rate.] — 
That  shows  that  there  must  be  at  least  a  personal  liability.  The 
occupier  or  immediate  lessor  must  be  rated ;  but  mere  ownership 
will  not  saddle  an  obligation  on  the  party. 


Piizgibbony  in  reply. 

The  statute  of  43  Eliz,  is  entirely  distinguishable  from  the  Irish 


VOL.  1. 


(a)  2  Ad.  &  £L  618. 


11     L 


62 


COMMON  LAW  REPORTS. 


T*  T.  1850.  Relief  Act,  and  cases  decided  on  it  can  have  no  immediate  applita- 
Queen'sBenek 

tion  here.  There  is  in  it  not  a  word  importing  a  tax  on  the  property 
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charged.  The  rate  there  was  a  charge  on  a  person ;  in  the 
Act  it  is  a  charge  on  the  land.  Occupation  does  not  neoessarily 
mean  a  person  actuallj  being  in  a  honse,  but  it  may  mean  keeping 
other  persons  out ;  it  implies  exclostve  possession,  and  that  the 
defendant  enjoys.  He  has  that  right,  and  how  can  it  be  said  he  is 
not  in  the  beneficial  occupation  of  the  premises  when  he  is  ezelnding 
others  because  they  will  not  pay  the  rent  he  requires  ?  120a;  ▼. 
7%e  JuiHeet  of  Buekingkanuhire  (a).-^GRAMPTON,  J.  The  case 
must  rest  on  the  construction  of  the  statotc-^MooBB,  J.  The 
English  authorities  are  useless  unless  so  far  as  they  affect  the 
meaning  of  the  word  ^  actuaL'' — ^BLACKBtnaNB,  C.  J.  How  does 
it  appear  that  this  is  a  rate  on  the  premises  and  not  on  the 
defendant  ?] — It  appears  on  the  fiice  of  that  order  of  the  Reooider 
that  he  changed  the  sums  and  made  no  change  as  to  the  name  at 
alL— [MooBXy  J.  What  is  the  meaning  of  *^rate  and  levy**  in  the 
6lBt  section  ?] — Nothing  but  that  a  rate  is  to  be  made  and  levied  on 
the  occupier. 


Blackbubnx,  C.  J. 

The  Court  are  of  opinion  that  the  Recordar  has  come  to  a  right 
conclusion,  and  we  must  therefore  affirm  hia  judgment^  with  costs. 


(a)  3  Ner.  ft  Man.  OB. 
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Stnan,  on  the  part  of  the  defendant,  moved  that  the  writ  of  sum-  Awritofsiim- 

moiis    issued 
mons  in  this  cause  and  copy,  and  service  thereof,  be  set  aside,  on  requiring   the 

the  ground  that  the  said  writ  and  copj  stated  no  form  of  action,  enter  an  ap- 

Bj  the  writ  of  summons  the  defendant  is  called  on  to  enter  an  ^^^l^^n  a 

appeanmce  to  an  action  on  a  promissory  note.     This  is  clearly  S^ThT^. 

inegnlar,  for  the  plaintiff  may  on  that  declare  either  in  debt  or  ^^^^ 

assumpsit  ^^  ^*^™^  ®^ 

^  action. 

The  schedule  to  the  New  Process  Act  sets  out  the  form  of  sum- 
mons to  be  used,  which  schedule  is  by  the  50th  section  to  be  deemed 
and  taken  to  be  part  of  the  Act ;  and  in  that  schedule  it  is  specified 
that  the  form  of  action  the  party  intends  to  adopt  ought  to  be  stated 
in  the  summons :  King  v.  Sheffington  (a).  The  writ  there  was  to 
answer  the  plaintiff  in  an  action  of  trespass  on  the  case,  and  the 
declaration  was  in  assumpsit,  and  the  Court  observe,  ^'  When  you 
"  say  *•  trespass  on  the  case,'  you  may  mean  one  of  two  forms  of 
*'  action,  and  therefore  do  not  specify  the  form  of  action  with  suffi- 
**  cient  precision ;  the  forms  must  be  adhered  to  '^  Youltan  v.  HaU(b). 
In  that  case  the  cause  of  action  was  described  as  "  an  action  on  the 
case  promises,"  and  the  writ  was  set  aside  for  irregularity.  Alder- 
son,  B.,  observing,  "  It  is  better  in  these  cases  to  adhere  to  the 
strict  rule." 


contra. 

There  can  be  no  prejudice  to  the  defendant  by  this  description  of 
the  cause  of  action  in  the  writ ;  he  is  at  once  informed  of  the  nature 
of  the  demand  against  him  :  Davies  v.  Parker  (c).  The  writ  of 
summons  there  described  the  cause  of  action  as  one  of  '^slander," 
and  it  was  held  sufficient.    Patteson,  J.,  stating  that  greater  infor- 

(a)  1  Dow.  P.  C.  686 ;  S.  C.  1  Cr.  &  M.  383. 
(A)  7  Dowl.  P.  C.  186.  (c)  2  Dowl.  P.  C.  537. 
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H.  T.  1851.  mation  is  given  to  the  defendant  hy  using  the  words  *'  action  of 
slander **  than  bj  using  the  words  '^action  on  the  case." 

The  cases  on  the  English  Act  are  not  applicable  ;  it  differs  from 
the  Irish  Act,  as  the  schedule  to  the  former  requires  the  party  to 
appear  to  an  action  on  promises,  thereby  confining  the  phuntiff  to 
that  particular  form  of  action. — [BLACKBUSNEy  G.  J.  *'  Or  as  the 
case  may  be/'  those  words  must  mean  according  to  the  truth.] 

Bl^CKBUKHE,  C.  J. 

We  must  decide  according  to  the  construction  of  the  statute,  thai 
the  form  of  the  action  must  be  set  out  in  the  writ  of  summons,  and 
therefore  we  must  set  aside  this  writ  as  informal ;  but  as  we  have  a 
discretion  as  to  costs,  each  party  in  this  case  must  abide  their  own 
costs. 

Motion  granted. 


Jan.  11. 


M*NALLY  w.  KEABNEY. 


A  plea  win  be  Meaohsb,  on  behalf  of  the  plaintiff,  moved  that  the  plea  filed  in 
ffled^witibout  ^^  ^^^^  ^  ^^  aside,  as  it  had  not  the  signature  of  Counsel 
S^CotSSl™  attached.     By  the  New  General  Orders  declarations  in  a  parti- 

cular  form  of  action  do  not  require  the  signature  of  Counsel ;  but 

nothing  is  said  as  to  pleas. 

Per  Curiam.* — ^Take  the  order. 

*  Coram  Blackbubns,  C.  J.,  and  Moobb,  J* 
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H.  T.  1851. 

Queen' tBeitch 


WATT  V.  COOPER. 

Jan,  11. 

CyRsABBON  moved,  on  behalf  of  the  defendant,  that  the  replication  ^  replication 

set    ande   for 

in  this  cause  be  set  aside  for  irregularity,  on  the  ground  of  its  not  iiregolarity,  it 

not  being  en- 
being  entitled  of  the  day  and  year  on  which  it  was  filed,  as  pre-  titled  as  of  the 

day  and  year 
scribed  by  the  43rd  General  Order.  of  filing. 

IMCOOBE,  J. 

What  mischief  is  induced  by  this  omission  ?  I  will  not  give  costs 
for  correcting  an  irregularity  of  this  description,  where  no  injury  is 
shown  to  have  arisen  in  consequence  thereof. 

Per  Curiam,* 

Set  aside  the  replication.    No  costs. 

*  Coram  Blackbuenb,  C.  J.,  and  Mooeb,  J. 


ANTHONY  KIDD 

V. 

FLEMING  RIDDLE,  HUGH  RIDDLE,  and  HENRY  ORR. 


Jon.  25. 


John  Macabthey  moved  for  liberty  to  issue  a  scire  facias  to  When  a  de- 

''  ''  fendant    is 

reTiTe  a  judgment,  and  that  service  might  be  substituted  on  one  of  resident    in 

America,    the 

the  defendants,  Fleming  Riddle.    He  moved  on  the  affidavit  of  the  Conrt  deemed 

service  on  his 

plaintifr,  which  stated  that  Fleming  Riddle  left  this  country  in  wife    resident 

in  thisoomitiy 

1849  and  went  to  America,  where  he  still  resided,  leaving  his  wife  good    serrice 

under  the  171  St 

and  fiEmiily  in  this  country,  residing  on  the  lands  of  Armoney,  where  QeneM  Order. 
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H.  T.  1861.  he  had  resided  before  he  went  to  America.    That  on  the  30th  of 

< .--.^^     December  the  wife  of  Fleming  Riddle  informed  defendant  that  he 

^^  was  still  alive  and  had  sent  her  money.    Under  these  circnmstanoes 

BiDDLE.  he  sabmitted  that  he  was  entitled  to  have  service  substituted  ander 
172nd  General  Order,  which  directs  that  the  Court  may  on  applica- 
tion direct  such  substitution  of  service  as  they  may  think  fit.  If 
we  are  compelled  to  proceed  under  the  171st  Order,  by  serving  the 
defendant  personally,  the  plaintiff  will  loae  his  entire  demand,  whidi 
is  only  £33,  and  the  costs  of  such  service  would  exceed  that  sum. 

Pehbin,  J.,  entertaining  a  doubt  as  to  his  jurisdiction  to  make 
this  order,  directed  the  matter  to  be  mentioned  to  the  full  Court ; 
and  Maearimey  subsequently  renewed  the  application,  whereupon 
the  Court  made  the  following  order :. — 

Let  the  plaintiff  be  at  liberty  to  issue  a  scire  faeias  to  revive 
the  judgment  in  this  cause  against  the  defendants,  serving 
defendants  with  copies  of  said  writ  of  scire  faeias ;  and 
let  service  of  said  writ  upon  the  wife  of  the  said  Fleming 
Riddle  be  deemed  good  service  upon  him. 


Jan.2i. 


SIMCOCKS  V.  DUFF. 


Whenadeda.  JoHN  JVIacabtnet  moved  that  the  declaration  filed  in  this  case 

ration    had  _         _  ,  . 

been  filed,  tiu  do  stand  good,  notwithstanding  that  it  varied  in  a  slight  particular 

^mmon  fonn  ^^^  ^^^  prescribed  form.    The  declaration  is  on  a  bill  of  exchange ; 

^r^ew  Ge^  ^^^  drawer  had  signed  the  bill  by  initials,  and  the  dedaratioa 

theCo^T^  contained  a  special  averment  to  that  effect ;  but  no  order  of  the 

oMer^miM  ^^^  ^"  obtained  giving  liberty  to  vary  from  the  form  as  settled 

**.,,^*^ '   ^J**  hy  the  Judges, 
win  aHow  the     "^  ^ 

plaintiff    to 

take  it  off  fhe  fite,  paying  any  costs  incurred  by  the  defendant. 
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Moors,  J  *  Hw  T.  1851. 

I  will  give  you  liberty  to  take  the  declaration  off  the  file,  paying  9^/^*^ 

the  defendant  any  costs  he  may  have  incurred ;  but  I  do  not  think  ^^^^^^^^ 
the  Court  has  jurisdiction  to  make  the  order  sought.  duff. 

•Sohts, 


Leasee  GREER  v.  THE  EJECTOR. 

Jan.  29. 
J.   C.  LowBY,   on   behalf  of  the  plaintiff,  moved  for  liberty  to  A  defence  in 
mark  judgment  in  this  case,  a  copy  of  the  defence  not  having  been  ^  set^aside 
delivered  at  the  time  of  taking  the  defence,  contrary  to  the  54ih  not^wr?^  ^ 
General  Older.  ^i^'^ 

CSAMFTON,  J. 

Tou  cannot  mark  judgment  with  a  defence  on  the  file.  I  will 
give  you  a  conditional  rule  to  set  aside  the  defence  as  not  being 
conformable  with  the  Order. 
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H.T.  1851. 

QueeH*8  Bench 


MAGRATH  v.  M'INTTRE. 


Jan.  27* 


The  Court  will  Hamiltor  Smythb  moved  for  liberty  to  file  a  declaration  Taiying 
allow  a  decla- 


ration to  be 
filed  vaiyixig 
from  the  fonn 
prescribed  bY 
the  General 
Orden. 


from  the  form  prescribed  by  the  Jndges. 

This  was  an  action  on  a  bill  of  exchange,  and  the  drawer  was 
described  in  the  bill  by  the  name  of  ''  Thomas  H.  Wilkins."  We 
seek  to  insert  an  averment  to  the  effect  that  the  drawer  is  therein 
described  as  **  Thomas  H."  his  name  being  Thomas  Henry. 


Ckampton,  J. — ^Take  the  order.* 


*  SimilAr  orders  have  been  made  by  Fsbbin,  J.,  and  MooBX,  J.,  the  foimer 
observing,  when  a  like  application  was  moved  for,  that  it  was  **  for  permission  to 
draw  a  dedantion  according  to  law." 


Jm,  27* 


Service  of  a 
summons  will 
not  be  substi- 
tated  on  the 
attorney  of  a 
defendant,  nn- 
1ms  the  attor- 
ney be  en^^iged 
for  him  in  a 
suit  actually 
pending. 


STAUNTON  V.  BROWNINGS- 

01>Bi8Coix  moved  for  liberty  to  substitute  service  of  the  writ  of 
summons  in  this  case  on  the  defendants  by  serving  David  Mahony, 
who  was  alleged  to  be  their  attorney.  The  affidavit  stated  that  the 
defendants  resided  in  London,  and  that  Mahony  had  acted  as  their 
attorney  in  two  causes,  and  that  the  present  action  was  connected 
withy  and  originated  out  of,  those  causes. — [Cbampton,  J.  Is  it 
sworn  that  Mahony  is  now  their  attorney,  or  are  these  causes  still 
pending  ?] — The  causes  are  at  an  end. 


Cbampton,  J. 

I  have  consulted  with  my  Brother  Moobe,  and  we  are  of  opinion 


COMMON  LAW  REPORTS.  89 

we  cannot  grant  this  application.    A  suit  must  be  actually  pending  H.  T.  1851. 

Queen's  Bench 
in  which  the  attorney  is  acting  to  avthorise  the  granting  such     ^«  -v    ""' 

STAUNTON 

application.  ^^ 

No  rule.         bkow^ikgs. 


THE  PRINCIPAL  OFFICERS  OF  HER  MAJESTY'S 

ORDNANCE 

V, 

REARDON. 

JatL,  28. 


J.  B.  MuRFHT  moved,  on  behalf  of  the  defendant,  for  liberty  to  A  party 

"^         not  be  all 


wm 

flowed 
lodge  in  Court  to  the  credit  of  this  cause  the  sum  of  £4.  lOs.  in  to  lodge 

money  after 
full  of  the  plaintiffs'  demand,  the  defendant  undertaking  to  pay  the  plea  pleaded 

and  notice  of 
plaintiffs'  costs  up  to  the  time  of  lodgment,  when  taxed  and  ascer-  trial  seryed. 

tained,  or  in  default  thereof  the  plaintiff  to  be  at  liberty  to  mark 

judgment,  and  issue  execution  for  the  amount  of  such  taxed  costs. 


^  H,  Griffith^  contra. 
This  was  an  action  of  assumpsit  for  money  paid  to  the  use  of  the 
defendant,  and  issue  has  been  joined  and  notice  of  trial  served. 
This  application  comes  too  late  after  notice  of  trial  served,  and  the 
defendant  has  made  no  affidavit  of  merits.  One  portion  of  the  ground 
of  action  is  clear,  and  the  other  doubtful,  and  this  is  an  attempt  to 
try  this  doubtful  question  at  the  peril  of  costs :  Hodges  v.  Lard 
Liiehfield{a).  In  that  case,  in  assumpsit  for  breach  of  an  agreement 
to  sell  an  estate,  the  Court  refused  to  allow  the  defendant  to  select 
certain  of  several  allegations  of  damage  contained  in  a  single  count, 
and  pay  money  into  Court  on  those  particular  allegations :  Burman 
V.  Skepperd  (&) ;  Paiolett  v.  BecUfield  (c). 

(a)  9  Bing.  713.  (b)  12  Mod.  9a 

(c)  Ibid,  95. 
voi^  K  12    I. 
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H.  T.  1651.       Blackburne,  C  J. 

This  apptication  is  too  late  after  notice  of  trial  served.    It  is  not 
&ir  to  a  plaintiff  to  ask  him  to  decide  what  coarse  he  would  porsae 
V*  just  as  the  trial  is  about  to  take  place. 

Refuse  the  motion,  with  costs. 


OFFICERS  OF 
OBDKAKOB 


LORD  STRADBROOKE  v.  BROWN. 


Jan,  30. 


The  2&5th       HARRIS  moved  on  behalf  of  the  plaintiff  for  libevty  to  file  a  decla- 

^y  |Mv       ItATI  OTA  I 

Order  applies  3^Ation  in  ejectment  varying  from  the  form  prescribed  by  the  New 
Ae^  ^ut^  General  Orders.  The  256th  Order  says :— **  The  forms  of  declara- 
one  pl^ntifr    «  ^j^^g  ^^^  ejectment  in  the  fourth  schedule  to  these  Orders  shall  be 

in  ejectment  as  " 

wellaseevenil.  «the  forms  of  declarations  to  be  used  in  all  actions  of  ejectmeni." 

That  form  does  not  provide  for  the  case  of  one  plaintiff,  but  for  the 

case  of  several,  and  the  present  case  is  that  of  one  plaintiff^  and  it 

has  been  suggested  that  there  is  a  necessity  for  an  application  to  the 

Court  in  such  a  case.     Such  an  order  was  made  in  the  Court  of 

Exchequer. 

Cramfton,  J. 

Such  a  construction  of  the  Order  is  not  the  correct  one.  There 
must  have  been  some  peculiarity  in  the  case  in  the  Court  of  Exche- 
quer.   I  shall  make 

No  rule. 
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H.  T.  1850. 

Crim,  Appeal, 


THE  QUEEN  r.  WILLIAM  MURPHY.* 
(Court  of  Criminal  Appeal.) 


Feb,  15. 


Thb  prisoner  William  Murphy  had  been  indicted,  tried  and  con-  An  indictment 
Ticted  of  embezzlement  at  a  CommiBsion  of  Oyer  and  Terminer  for  ^^^  em- 
the  Conn^  of  the  City  of  DabUn  in  December  1849.  toTlB^Md'' 

The  first  count  of  the  indictment  charged  that  he,  on  the  17th  of  ^^"^^^h^ 
December,  in  the  twelfth  year  of  the  Qneen,  being  employed  as  ^^^^^^f 

derk  to  the  Reverend  Theobald  Mathew  and  others,  did  receive  into  money  and  did 

embezzle  the 

his  possession  a  sum  of  money,  to  wit  £29.  15s.  8d.  of  their  money,  same.     The 

eTidence   in 

and  did  fraudulently  and  feloniously  embezzle  and  steal  the  same,  snpportofthis 

indictment 

against  the  peace  and  statute,  &c.  was,  that  the 

m  i_        1    1       /•   prisoner  was 

The  second  count  stated  that  the  prisoner  was  the  derk  of  ^^  Secretaiy 

Theobald  Mathew,  Thomas  Hughes  and  Patrick  Brophy;  but  in  of  a  Friendly 

other  respects  was  similar  to  the  first.  ^^the  w)- 

It  appeared  upon  the  evidence  that  the  prisoner  was  the  Secre-  ^^  chwged 

tary  and  Treasurer  of  a  Friendly  Society  called  **  The  Princess  embezded  was 

•  ^  vested  in  cer- 

Royal  National  Total  Abstinence  Tontine  Society,"  and  that  he  had,  tain  members 

as  trostees. 

whilst  acting  in  such  capacities,  received  the  subscriptions  payable  That  on  the 

October  qoar- 

by  the  different  members  of  the  society,  and  that  there  was  a  balance  ter-day  the 

in  his  hands  of  such  subscriptions,  over  and  above  all  disbursements  counted  and 

thereout^  amounting  to  the  sum  of  £29-  16s.  8d.  up  to  and  for  the  balance  in  his 

hands ; that  on 
the  Christmas  succeeding  the  next  quarter-day  it  was  the  practice  of  the  society  to 
distribute  the  surplus  remaixiing  in  the  hands  of  the  prisoner,  but  that  shortly  before 
that  time  he  absconded  with  these  funds  without  having  brought  forward  his  inter- 
mediate receipts  between  September  and  December,  and  that  he  was  styled  Treasurer 
and  Secretary  indiscriminately. 

Held,  that  the  prisoner  being  employed  to  receive  this  money,  and  having  under- 
taken the  duty,  he  thereby  virtually  became  derk  to  the  society,  and  responsible  to 
it  as  such. 

Seaible — ^That  secretaiy  and  derk  must  be  considered  synonymous  terms  within 
the  meaning  of  10  G.  4,  c.  56  (the  Friendly  Sodeties'  Act). 

Held  aho,  his  having  accounted  with  the  trustees  did  not  alter  or  vary  his  posi* 
tion  as  derk,  or  place  hun  in  the  situation  of  trustee. 

Held  aho,  the  prisoner  having  passed  his  account,  and  a  balance  being  struck  in 
September,  and  in  the  December  following,  and  not  having  given  credit  for  the  uiter- 
mediate  receipts,  but  absconded,  that  this  was  suffident  evidence  to  go  to  the  jury 
of  aa  intention  to  embezzle. 

•  BlACKBUBNE,     C.    J.,     CbAMPTON,     J.,     PeBBIN,     J.,     RiCHABDS,      B., 

Lbfbot,  B.,  Ball,  J.,  and  Moobe,  J.,  presiding. 
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H.  T.  1850.   17th  of  September  1848.      That  Patrick  Murphv,  a  member  of  the 

Crim,  Appeal. 
**— — V- — '     society,   the  Eeverend   Theobald  MatheWy  Thomas   Hughes  and 

THE  QUEEN 

«;.  Pairieh  Brophy  (in  whom  the  property  was  laid  in  the  indictment), 

MURPHY.  ^QpQ  the  President  and  Stewards  of  the  society  at  the  time  when 
the  offence  was  committed  by  the  prisoner.  The  certified  rules  of 
the  society  were  produced  and  proved,  and  by  the  23r<2  rtde  the 
President  and  Stewards  for  the  time  being  were  declared  to  be 
"  the  Trustees  of  the  Society,  and  that  all  moneys^  goods,  chattels, 
<<  effects  and  property  whatever  belonging  to  the  society  should  be 
^^  vested  in  them  as  such  trustees  for  the  use  and  benefit  of  the 
<<  society  and  the  respective  members  thereof,  and  such  trustees 
''  should,  when  properly  authorised  by  the  society,  bring  or  defend 
**  any  action,  suit  or  prosecution  concerning  any  property,  right  or 
*' claim  of  this  society."  The  rules  also  named  the  Reverend 
Theobald  Mathew  President  of  the  society. 

It  further  appeared  that  the  members  of  the  society  were  in  the 
habit  of  meeting  on  certain  quarterly  days  for  the  purpose  of 
auditing  and  settling  the  accounts  of  each  quarter,  and  that  the 
17 th  of  September  1848  was  one  of  those  quarterly  days  of  meeting, 
and  the  17th  of  December  1848,  another  quarterly  day  of  meeting; 
but  the  17th  of  December  1848  having  fallen  on  a  Sunday,  the 
meeting  took  place  on  the  18th  of  that  month.  That  it  was  the 
course  and  practice  of  the  society,  if  any  surplus  or  balance  of  the 
funds  remained  in  the  hands  of  the  Treasurer  and  Secretary,  that 
such  surplus  was  distributable  before  Christmas  in  each  year,  and 
that  it  was  the  duty  of  the  prisoner  to  have  such  surplus  or  balance, 
if  any,  ready  to  be  paid  over  when  required  so  to  do.  It  further 
appeared  that  two  boohs  were  hept  by  the  prisoner,  one  of  which 
books  was  called  on  the  trial  the  day^booh  and  the  other  the  ledger^ 
and  that  all  subscriptions  paid  in  by  the  members  to  the  prisoner  at 
the  different  weekly  evening  meetings  of  the  society  were  entered  by 
him  at  the  time  of  the  payment  thereof  in  his  day-booh,  and  that 
those  several  payments,  as  well  as  t;he  disbursements  by  him'  there- 
out were  afterwards,  at  the  end  of  each  quarter,  transferred  to  the 
ledger,  and  a  balance  struck  on  foot  of  such  account,  showing  the 
clear  balance  in  the  hands  of  the  prisoner  at  the  termination  of 
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each  quarter;  and  that  the  before-mentioned  sum  of  £29. 158.  8d.  was  H.  T.  1850. 

Crim,  Appeal. 

the  clear  balance  in  his  hands  at  the  end  of  the  quarter  ending  the     ' ,^-— ' 

THE  QUEEN 

17th  of  September  1 848.  It  appeared,  however^  that  with  reference  to  ^^ 

the  quarter  ending  the  l^th  of  December  1848,  the  prisoner  had  not  muepht. 
brought  forward  his  intermediate  receipts  between  the  \1th  of  Sep- 
tember and  \lth  of  December  into  the  ledger^  though  they  amounted, 
as  appeared  by  his  day-book,  to  £12.  8s.  2d.,  and  though  he  did 
bring  forward  his  disbursements  for  the  same  period,  which  amount 
to  the  sum  of  £9*  5s.  6d. 

It  further  appecu^d  that  very  shortly  after  the  meeting  of  the 
society,  on  the  18th  of  December  1848,  preparatory  to  the  distribu- 
tion of  the  surplus  funds  of  the  society  amongst  its  members,  that 
prisoner  left  his  house  and  residence  in  the  city  of  Dublin,  and 
disappeared  altogether  with  the  funds  of  the  society,  and  that  he 
could  no  where  be  found,  and  that  he  remained  concealed  until 
about  the  end  of  October  1849»  when  he  was  arrested,  and  the 
present  indictment  afterwards  preferred  against  him.  It  appeared 
by  the  two  account  books  produced  on  the  trial,  which  were  all  in 
the  handwriting  of  the  prisoner,  that  he  tooh  credit  for  different 
sums  against  the  moneys  that  came  to  his  hands  as  payments ^to 
himself  as  Secretary  to  the  society,  and  which  could  only  be  under- 
stood as  payments  to  him  as  a  remuneration  for  his  trouble  as  an 
officer  of  the  society,  and  no  distinction  appeared  to  have  been 
taken  in  the  books  of  the  society,  or  in  the  general  rules  of  the 
society,  or  upon  the  evidence  adduced  on  the  trial  between  the 
office  of  the  Secretary  and  Treasurer — in  fact,  the  title  ''  Trea- 
surer**  did  not  appear  in  any  of  those  documents,  nor  in  the 
prisoner's  accounts;  though  the  title  "Secretary"  was  mentioned 
frequently  in  all  those  documents,  and  in  the  general  rules  of  the 
society.  The  prisoner  himself  was  one  of  the  members  of  the 
society. 

The  case  for  the  Crown  having  closed,  the  Counsel  for  the 
prisoner  called  upon  the  Court  to  direct  a  verdict  of  acquittal  upon 
the  following  grounds  ; — First,  because  the  prisoner  had  fairly 
accounted  with  the  society,  and  had  not  denied  the  receipt  of  the 
money,  and  that  his  offence  at  most  amounted  to  nothing  more  than 
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H.  T.  1850.  a  breach  of  tnist,  but  not  to  embezzlement.    Secondly,  because  the 

<-— ^^— i.^  '  prisoner  being  himaelf  a  member  of  the  society,  he  could  not  be 

^^  cpnvicted  of  embezzlement  of  the  money  mentioned  in  the  indict- 

MUBPHY.     ment,  the  same  or  some  part  thereof  being  the  property  of  the 

prisoner  himself.    Thirdly,  because  the  prisoner  had  reoeired  the 

money  as  Treasurer,  for  which  employment  it  did  not  appear  in 

evidence  that  the  prisoner  had  received  any  payment  or  remunera* 

tion. 

The  jury  found  the  prisoner  guilty,  and  the  Court  postponed 
passing  sentence,  reserving  these  points  for  the  consideration  of 
this  Court. 

Cruise,  with  him  J.  A,  Curratt^  for  the  prisoner. 

The  prisoner,  on  the  evidence  in  this  case*^  <ftuinot  be  held  guil^ 
of  embezzlement.  His  duty  as  Secretary  of  the  society  was  to  eater 
the  subscriptions,  and  keep  a  day-book  and  ledger ;  and  by  his 
account  in  September  1848,  he  admitted  a  credit  in  his  hands,  and 
having  accounted  fairly,  if  he  be  chargeable  with  any  ofience,  it 
can  only  amount  to  a  breach  of  trust.  Further,  it  was  proved  that 
he  was  more  generally  called  Secretary  than  Treasurer,  for  which 
office  he  received  no  pay ;  therefore  the  relation  of  s^nrant  to  the 
society  did  not  exist.  These  two  offices  are  quite  distinct.  Pre- 
vious to  the  passing  of  his  quarterly  aocoimts  all  the  money  received 
by  him  was  received  qud  Secretary ;  but  when  the  accounts  were 
audited  and  settled,  he  then  became  possessed  of  the  money  no  longer 
as  clerk  to  the  society,  but  as  their  Treasurer ;  and  a  trust  was 
placed  in  him  to  keep  it  until  distribution ;  the  possession  was  con- 
structively changed :  BetuU^s  case  (a). — [Bi<agkbdbnb,  C.  J.  I  do 
not  see  that  the  case  supplies  you  with  any  facts  showing  that  there 
was  any  change  in  his  character  either  constructively  or  actually ; 
it  was  his  duty  to  keep  this  money  for  the  society.  £very  thing 
would  appear  to  have  been  done  by  him  in  the  same  capacity.] — 
Previous  to  the  passing  of  his  account,  at  Common  Law  he  could 
not  be  convicted  of  larceny  for  this  money ;  but  he  could  ailer,  for 
then  the  character  of  hLs  possession  was  constructively  changed : 

(a)  2  East,  P.  C.  1010. 
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Begina  y.  Creed  (a) ;  Hex  ▼.  Hodgson  (b)  ;  Regina  v.  Norman  (c) ;  H.  T.  1850. 
Rex  Y.  Murray  {d). — [Psb&in,  J.    The  only  difference  between  an     '— '-y—^ 
indictment  for  larceny  and  embezzlement  ia,  that  the  money  taken  ^^ 

in  the  one  case  came  actually  into  the  possession  of  the  prisoner ;  murfht. 
in  the  other  oonstnieti¥ely.]*-The  statute  shows  that  one  charge 
will  not  support  the  other :  Rex  v.  Ordve  (e). — [Cbamptok,  J.  It 
was  his  duty  to  have  the  money  ready  to  pay  over  when  he  was 
required  so  to  do.  It  was  never  contemplated  that  the  money 
should  come  to  his  hands  in  any  other  capacity  than  for  the  purpose 
of  distribution.]— 7^  Queen  v.  Waiie  (f)  ;  Regina  v.  iVbrtNi/(^); 
Rex  ▼.  WiaU{h\ 

Baldwin^  for  the  Grown  (Smyfy  having  waived  his  right  to  begin), 
contended  that  the  third  point  is  exactly  the  converse  of  the  argument 
relied  on  by  the  prisoner's  CounseL — [Lbfroy,  B.  If  the  points  be 
untechnically  put,  but  on  the  fiicts  there  appear  sufQident  to  decide 
ouy  we  will  not  be  controlled  by  the  informality.]^*The  argument  is^ 
that  he  received  the  money  as  clerk,  yet  the  moment  it  came  into 
his  possession  ipsofaeto  he  became  trustee ;  but  there  is  nothing  to 
show  any  change  took  place  in  the  prisoner's  situation.  The  only 
difforence  is  as  to  the  amount ;  before  audit  that  was  unknown ;  but 
when  the  accounts  were  audited  the  exact  amount  in  his  hands  was 
known ;  but  the  society  would  have  the  same  right  to  call  for  the 
money  in  his  hands  before  he  had  accounted  as  after-— [Rich- 
ARBBy  B.  His  office  was  a  combination  of  both  situations;  but  he 
appeafs  to  me  as  much  Treasurer  before  he  had  accounted  as  after.] 
— Regina  v.  Welck  (t)  shows  that  although  there  be  no  given  time 
for  acoonnting,  yet  the  party  is  bound  to  do  so  in  a  reasonable  time, 
otherwise  he  would  be  guilty  of  embezzlement:  Regina  v.  Jaek^ 
son{k).  The  crime  here  consists  in  not  accounting  and  paying 
over  the  balance.     He  should  have  rendered  an  account  on  the 

(a)  1  Car.  &  Kir.  63.  (b)  3  C.  ft  P.  422. 

(e)  Car.  &  M.  501.  ((f)  1  Mood.  C.  C.  276. 

(0  1  Mood.  C.  C.  447.  (/)  2  Cox,  245. 

ig)  1  Cox,  95.  (A)  1  Mood.  375. 

(0  1  Dea.  C.  C.  199.  (A)  I  Car.  &  Kir,  384. 
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H.  T.  1850.   18th  of  December;    and  account  means  aeconnt  and  pay;   if  he 

CVmh.  Appeal.  ^       «  »     i       ••  w%  vrT»wf         m  v 

« , '     does  not  do  this  he  does  not  account:  Hex  v.   WtUiamtycL), 

^^  As  to  the  second  point.    There  are  several  authorities  to  show 

MUBFHT.     that  when  property  is  vested  in  trustees,  it  is  embezzlement  in  a 

member  of  the  society  to  withhold  it :  Regina  v.  Cain  (b)  ;  Retina 

V.  Milier  (c) ;  Bex  v.  HaU(d). 


Lefboy,  B. 

My  difficulty  arises  on  the  rules  (which  are  to  be  taken  as  part 
of  the  case),  that  is,  whether  this  person,  who  is  stated  in  the  rules 
to  be  both  Secretary  and  Treasurer,  whether  he  stood  in  the  capacity 
of  clerk  or  servant  of  the  society?  Admitting  the  property  was  in 
the  trustees,  the  question  is,  was  he  their  servant  to  collect  this 
money  and  keep  it  safe?  If  doing  this  constitute  him  a  servant 
within  the  meaning  of  the  Act,  I  cannot  see  any  difference  between 
this  case  and  that  of  an  agent  or  receiver ;  but  looking  to  JRex  v. 
Burton  (e)f  I  doubt  very  much  whether  as  clerk  or  servant  he 
comes  within  the  meaning  of  the  Act.  It  is  quite  plain  from  the 
rules  that  the  trustees  had  no  power  to  dismiss  him;  he  ia 
therefore  not  in  the  relation  of  clerk  or  servant  over  whom  they 
had  control,  and  he  puts  himself  in  that  relation  subject  to  certain 
fines  for  neglect  of  duty.  Is  that  such  a  relation  in  which  we  can 
by  implication  bring  him  within  the  meaning  of  this  statute, 
whereby  his  breach  of  duty  is  made  penal?  Here  the  prisoner  was 
not  appointed  by  those  who  are  said  to  be  his  masters ;  they  did  not 
appoint  him  and  cannot  dismiss  him ;  it  therefore  raises  a  consider- 
able doubt  in  my  mind  as  to  whether  this  party,  so  stated  to  be 
Secretary  and  Treasurer,  and  contracting  that  he  would  be  liable  to 
certain  fines  for  breach  of  his  duty,  comes  within  the  meaning  of 
the  terms  ''clerk  and  servant.'' 

Baldwin. — Rex  v.  Jenson  (f). 

(fl)  7  C.  &  P.  338.  (6)  2  Mood.  C.  C.  204. 

(c)  2  Mood.  C.  C.  249.  (rf)  1  Mood.  C.  C.  474. 

(«)  1  Mood.  C.  C.  287.  (f)  1  Mood.  C.  C.  434. 
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PcBBiN,  J.  H.  T.  1850. 

Bj  the  10  6r.  4,  c.  56,  s.  33,  the  statute  relating  to  Friendly      .^^^H^ ' 
Societies,  he  is  called  secretary  or  clerk.  ^^ 

MUBFHT. 

Lefbot,  B. 

That  appears  to  be  a  legislative  definition  of  clerk,  and  relieves 
mj  difficulty. 

Curran^  for  the  prisoner. 

Unless  the  Court  overrule  Creed's  case^  they  must  decide  in 
favour  of  the  prisoner.  The  Queen  v.  Tucker  (a)  shows  that  the 
fact  of  the  prisoner  absconding  is  not  sufficient  to  support  the  charge 
of  embezzlement — [Blackburns,  C.  J.  In  Creed^s  etue  the  Master 
forbore  to  ask  payment  until  next  day.  Suppose  he  had  said,  **  Fay 
me  this  time  twelve-months,"  that  would  be  a  new  contract.  Here 
there  is  a  state  of  things  in  which  there  is  no  new  contract — no  new 
dealing. — Cbampton,  J.  This  is  a  question  of  animus.  Suppose 
the  jury  think  the  defendant  never  intended  to  pay  over  this  money, 
but  that  he  appropriated  it  to  his  own  use,  that  would  be  embezzle- 
ment. If  there  be  evidence  to  lead  to  that  conclusion,  we  are 
precluded  by  the  case ;  and  yet  you  call  on  us  to  imply  that  he  did 
not  intend  to  apply  it  to  his  own  use.] — Jf  he  had  that  intention 
from  the  commencement,  that  might  be  so ;  but  if  he  acts  fairly  at 
first,  and  afterwards  misappropriates  the  money,  then  it  is  but  a 
breach  of  trust ;  unless  there  be  a  suggesHo  falsi^  there  is  no  em- 
bezzlement. 

As  to  the  second  point.  The  first  count  lays  the  property  in 
Theobald  Mathew  and  others,  and  the  prisoner  may  be  one  of  those 
others.  The  Act  speaks  of  a  Treasurer  or  trustee  ;  although  he  was 
derk,  it  was  no  portion  of  his  duty  to  receive  this  money  as  clerk ; 
it  was  a  voluntary  act  his  receiving  it. — [Cbampton,  J.  If  he 
received  the  money  under  the  authority  of  the  trustees  for  the 
society,  he  is  clerk  pro  hac  viceJ] — There  is  nothing  to  create  the 
relation  of  master  and  servant. 

(a)  1  Cox,  C.  C.  235. 
VOL.  1.  13  I. 
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H.  T.  1850.       Smybfy  for  the  Crown,  was  not  called  on. 

Crim.  Appeal, 
THE  QVEEIV  ^  ^    ^ 

^  Blackbubnx,  C.  J. 

MUBPHT.  In  this  case  the  prisoner  was  indicted,  for  that  he  on  the  17th  of 

December,  twelfth  year  of  the  Queen,  being  employed  as  clerk  to  the 
Rev.  Theobald  Mathew  and  others,  did  receive  into  his  posseadon  a 
sum  of  money,  to  wit,  £29.  15s.  8d.  of  their  money,  and  did  fraudu- 
lently and  feloniously  embezzle  and  steal  the  same.  The  second 
count  stated  that  the  prisoner  was  the  clerk  of  Theobald  Mathew, 
Thomas  Hughes  and  Pat.  Bropfay,  but  in  other  respects  was  the 
same  as  the  first.  This  indictment  correctly  lays  the  money  to  have 
been  the  property  of  those  three  persons,  who  were  the  trustees  of 
the  funds  of  this  society;  and  it  is  quite  plain  that  the  prisoner  had 
not  any  legal  right  or  interest  in  it  so  as  to  sustain  the  objection ; 
that  in  this  respect  he  was  not  liable  for  the  embesalement  of  it. 

Three  questions  have  been  raised  in  this  case.  The  first  is, 
whether  the  prisoner  was  clerk  to  this  society?  The  seocmd,  if  he 
was  clerk,  had  he  ceased  to  be  such  at  the  time  the  embezzlement 
was  committed?  and  the  third,  whether  there  was  evidence  to  ga 
to  the  jury  of  the  prisoner's  intention  to  embezzle  the  sum  of 
£29.  15s.  8d? 

Upon  the  first  question  the  material  inquiry  is  not  whether  he 
was  Secretary  or  Treasurer  of  this  society  at  the  time  this  ofience 
was  committed ;  but  whether  he  in  &ct  was  the  clerk  of  the  society 
when  he  received  the  money  and  embezzled  it?  That  he  was 
employed  to  receive  the  money,  and  did  receive  it,  is  quite  dear. 
So  it  is  also  dear  from  the  statement,  that  according  to  the  course 
and  practice  of  the  society,  if  any  surphis  or  balance  remained  ia 
his  hands,  it  was  distributable  before  Christmas  in  each  year,  and 
that  it  was  the  duty  of  the  prisoner  to  hove  it  ready  to  be  paid  over 
when  required  so  to  do.  Having  undertaken  this  office  and  this 
duty,  he  cannot  now  be  allowed  to  say  he  was  not  derk  to  this 
society,  or  to  escape  from  the  responsibility  which  he  voluntarily 
incurred. 

But,  secondly,  it  has  been  argued,  that  though  he  may  have 
been  clerk  or  servant  within  the  meaning  of  the  Act,  when  he 


COMMON  LAW  REPORTS.  99 

received  the  moneys  he  ceased  to  fiU  that  capacity  from  the  time  he  H.  T.  1850. 

had  accounted  on  the  17th  September;   and  that  from  thence-     ^-i^y^.  ^ 

forward  he  stood  in  the  new  rehition  and  character  of  a  trustee. 

There  is  no  pretence  for  that  argoment    His  character  and  duties     mukfht. 

were  the  same  from  the  beginning  to  the  end — ^nothing  occurred 

to  change  or  vary  them.     The  collection  of  the  money  and  the  care 

of  it  was  confided  to  him  in  one  capacity — in  one  only — and  nothing 

occurred  to  vary  or  afifect  it;  therefore,  these  first  two  objections 

are  utterly  untenable. 

Creed^s  etue  has  been  relied  on  as  establishing  the  propositon, 
that  if  a  party  once  fairly  accounts  for  money,  he  cannot  afterwards 
be  made  liable  on  an  indictment  for  embezzling  it.  Whatever  may 
be  thought  of  that  case  as  an  authority  in  such  an  abstract  and 
general  position,  the  case  in  its  facts,  and  as  an  authority,  is  quite 
distinguishable  from  the  present  one,  because  the  prosecutor  there 
assented  to  the  proposition  made  to  him,  allowed  the  prisoner  to 
take  the  €me  he  required,  and  assented  to  the  delay  of  payment. 
Here  was,  therefore,  a  distinct  dealing  with,  and  confidence  reposed 
in  him,  which  may  justly  be  deemed  to  have  varied  the  capacity 
and  character  in  which  he  had  been  originally  employed. 

As  to  the  question  whether  there  was  evidence  to  go  to  the  jury 
of  an  intention  to  embezzle,  see  what  are  the  facts.  The  prisoner 
passed  his  account,  and  a  balance  was  struck  on  the  I7th  of  Sep- 
tember, and  on  the  1 8th  of  December  the  prisoner  should  have 
stated  his  account  and  brought  forward  that  balance,  giving  credit 
for  it  and  for  his  intermediate  receipts ;  but  instead  of  doing  so,  he 
absconds.  Is  not  that  evidence  to  go  to  the  jury  of  an  intention 
to  embezzle  ?  The  time  at  which  he  conceived  that  intention  no 
person  can  tell ;  but  it  is  enough  to  say  that  at  some  time  or  other 
— ^whether  when  he  showed  the  balance  in  September,  or  when  he 
should  have  accounted  on  the  1 8th  of  December,  or  when  he 
absconded,  is  quite  immaterial,  there  was  evidence  abundantly  suffi- 
cient to  justify  the  inference,  that  he  intended  to  embezzle  the 
money.  These  objections  therefore  cannot  prevail,  and  there 
must  be 

Judgment  for  the  Crown. 
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H.  T.  1850.       Blackburne,  C.  J. 

Crim.  Appeal,         ^      ., 

^ ^ '  I  will  certify  that  the  case  reserved  has  been  heard  by  the  Court, 

THE    QUEEN 

^^  and  each  objection  oyermled,  and  on  this  certificate  being  produced 

MURFHT.     to  the  Judge  at  the  Commission  Court,  the  proper  judgment  will  be 

pronounced.  ^  ^ 

r>v Hi'- /Si 


T.T.  1850.  THE  QUEEN  v.  MARGARET  BYRNE.* 

Jime  13. 


In  a  case       1,^  \^i^  ^ase  the  prisoner  pleaded  guilty  before  BAiJi,  J.,  at  the  last 
wiiero  a   pn- 

8oner  pleaded  Assizes  of  the  county  of  Wexford,  to  an  indictment  for  larceny, 

guilty    to    an         ^ 

indictment  for  which  set  forth  a  preyious  conyiction  for  felony. 

larceny,  which 

set   forth   a  By  the  9  &  4,  c.  54,  s.  21,  it  is  enacted,  that  if  any  pvson  shall 

piCTions    con- 
viction for        ^  conyicted  of  any  felony  not  punishable  with  death,  committed 

the   Jud^,      ^^^^^  ^  previous  conviction  for  felony,  such  person  shall  be  liable  to 
^""to  LS?  be  transported  for  any  term  not  less  than  seven  years,  or  to  be  im- 
ten^*f  taMs-  pr*^"^®^  ^^^  ^^'^y  *®"**  "^^^  exceeding  four  years. 
P**"^^'^*  By  the  9  G.  4,  c.  55,  s.  3,  it  was  enacted,  that  any  person  con- 

question    for    yicted  of  simple  larceny,  or  of  any  felony  thereby  made  punishable 

tion  of  this     like  Simple  larceny,  should,  except  in  the  cases  thereinafter  otherwise 

Court  without 

scntencmg  the  provided  for,  be  liable  to  be  transported  for  seven  years,  or  to  be 

prisoner : — 

Held,  that  the  imprisoned  for  any  term  not  exceeding  two  years. 

Criminal  Ap-       ^J  ^^^  ^^  ^*^*  <^*  ^^s  6*  1>  ^^^  foregoing  enactment  of  the  9  (7.  4, 

jurisdiction  "to  ^'  ^^>  ^'  ^>  ^^  repealed  so  far  as  relates  to  the  transportation  of  any 

a°atf(^  *°^  such  offender ;  and  it  is  enacted,  that  eyery  such  offender  so  con- 

Semble—     yicted  shall  be  liable  to  be  otherwise  punished  as  by  the  said  Act 
Where  a  writ  _, 

of  error  could  of  the  9  G.  4,  c.  55,  is  provided. 

this  Court  has       ^7  ^^®  ^^  section  of  the  foregoing  Act  (12  Vie,  c.  11)  it  is 

tion.^^"^  ^     enacted,  that  where  any  person  has  been  twice  conyicted  of  any  of 

the  offences   punishable  upon  summary  conviction,  under  certain 

Acts  therein  mentioned,  if  the  person  so  twice  conyicted  shall  afler- 

*  PiGOT,  C.  B.,  Cbampton,  J.,  Pbrbin,  J.,  Ball,  J.,  Jackson,  J.»  Moobb,  J.^ 
presiding. 
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wards  commit  simple  larceny,  or  anj  offence  bj  the  said  Act  of  the  T.  T.  1850' 
9  G.  4,  c.  SSi  made  punishable  like  simple  larceny,  such  offender  >—  ■-y■■^^  ' 
being  convicted  thereof,  shall  be  liable  to  be  punished  as  if  the  said  ^^ 

Act  of  the  12  Vic.  ell,  had  not  been  passed.  btbne. 

On  the  part  of  the  Crown  it  was  submitted  that  it  was  competent 
for  the  Judge  to  pass  a  sentence  of  transportation  upon  the  prisoner 
(who  had  been  seyeral  times  previously  convicted  of  other  offences), 
notwithstanding  the  12  Vic.  c.  11,  the  21st  section  of  the  9  G.  4, 
c.  54,  being  still  in  force,  and  unaffected  by  the  last  mentioned 
statute. 

The  question  for  the  consideration  of  the  Court  was,  whether  it 
was  competent  for  the  Judge  to  pronounce  a  sentence  of  transporta- 
tion under  the  foregoing  circumstances  ? 

The  AUomey-General  (Monahan)  and  Baldwin  appeared  for 
the  Crown. 

This  case  is  not  one  that  can  be  reserved  under  the  statute  for 
this  Court;  the  only  question  is,  what  sentence  should  be  passed 
on  the  prisoner?  For  by  the  2l8t  section  of  9  G^-  4  that  sentence  is 
discretionary  with  the  Judge ;  here  no  sentence  was  passed.  The 
prisoner  pleaded  guilty  on  a  charge  of  larceny,  the  indictment  for 
which  offence  charged  that  she  had  been  before  convicted  of  felony. 
— [MooBE,  J.  Can  this  Court  pronounce  a  sentence  of  transporta- 
tion ?] — ^We  say  nothing  can  be  reserved  for  the  Court  of  Criminal 
Appeal  that  may  be  made  subject-matter  of  writ  of  error,  and  that 
the  points  to  be  reserved  for  this  Court  are  those  that  arise  on  the 
trial. — [BAiiii,  J.  There  are  no  words  in  the  statute  restricting 
the  reservation  to  cases  where  a  writ  of  error  would  lie;  on  the 
contrary  the  words  are  as  general  as  possible.] — Before  the  passing 
of  the  statute,  if  a  prisoner  were  convicted  for  one  offence,  he 
having  been  previously  convicted  of  another  offence,  the  plea  of 
not  guilty  put  all  these  matters  in  issue ;  then  6  &  7  FF.  4,  c.  Ill, 
was  passed,  providing  that  a  prisoner's  conviction  was  not  to  be 
given  or  read  to  the  jury  until  after  the  finding  of  a  subsequent 
felony. — [Cramfton,  J.  The  case  comes  before  us  under  Lord 
Campbell's  Act,  and  I  do  not  think  it  is  at  all  within  it. — Moobe,  J. 
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THE    QUBBS 


T.  T.  1850.  Under  that  6  <&  7  IT.  4,  c  11 1,  it  would  be  neomuy  to  take  the 
opinion  of  the  jmy  on  both  questions  if  there  were  a  plea  of  not 
guiltj,  viz.,  whether  or  not  the  prisoner  was  guilty  of  kzoenj,  and 
whether  or  not  there  was  a  conviction  for  the  previous  ofl^oe  ? — 
FxooTy  C.  B.  X^e  Act  of  Parliament  (11  &  12  Vie.  c  78)  seems 
to  contemplate  the  prevention  of  a  writ  of  error.]— The  statute 
was  intended  to  povide  for  cases  in  which  a  writ  of  error  would 
not  lie. 

The  1st  section  of  the  11  &  12  Vie.  c  78,  empowers  the  Judge 
to  reserve  any  question  of  law  which  shall  have  arisen  on  the  trisl, 
and  the  C!ourt  is  to  have  power  to  respite  the  judgment  or  pos^ne 
it  until  the  question  reserved  shall  be  decided.  The  2nd  section 
enables  the  Court  to  order  an  entry  on  the  record^  that  ia  the 
judgment  of  the  C!ourt  the  party  ought  not  to  be  convicted,  or  to 
arrest  the  judgment,  or  to  order  judgment  to  be  given  thereon.  But 
in  the  present  case  the  Judge  pronounced  no  judgment,  and  how  can 
this  Court  direct  judgment  to  be  given? — [Pebbin,  J.  The  question 
in  effect  is  to  order  a  particular  judgment  to  be  ^ven,  and  there  is 
no  appeal  from  that ;  whereas  if  the  Judge  pronounced  a  wrong 
sentence,  error  would  lie. — [Ceamfton,  J.  Is  the  indictment 
maintainable  ?  It  sajs,  *'  being  so  convicted  of  felony  aforesaid ;" 
and  the  statute  12  Vic.  c.  1 1,  applies  only  to  summary  convictions. 
— [Baix,  J.  Has  the  9  6.  4  been  repealed  by  that  subsequent 
statute  ?] — ^In  the  9  O.  4,  c.  54,  there  is  a  general  enacting  clause, 
and  9  G.  4,  c.  55,  received  the  royal  assent  on  the  same  day. — 
[PiooT,  C.  B.  The  12  Vie.  c.  11,  in  terms  recites  9  &•  4,  c  55, 
and  enacts,  that  for  the  offences  specified  the  punishment  shall  not 
be  transportation;  it  does  not  enact  that  simple  laroeny  shall  be 
{punishable  by  transportation.  Then  the  question  is,  whether,  beforo 
12  Ftc.,  that  offence  was  so  punishable  by  the  provious  statute  ?] 

No  Counsel  appeared  on  behalf  of  the  prisoner. 

PiooT,  C.  B.,  delivered  judgment. 

We  are  of  opinion  this  Court  has  not  jurisdiction  in  the  present 
case.  The  1 1  &  12  Vic.  c  87,  has  already  been  the  subject-matter  of 
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clisciiaBion  in  Regina  v.  Faidertnan  and  others  (a) ;  and  as' I  under-  T.  T.  1850. 

Crm.  Appeal, 
Stand  the  view  of  the  Court  in  that  case,  it  amounts  to  this : — ^That 

although  there  is  power  given  to  arrest  the  judgment,  jet  there  is 
no  power  given  by  the  statute  to  review  a  judgment  on  demurrer 
where  a  party  can  pursue  his  remedy  by  writ  of  error.  In  Eng- 
land also  questions  have  arisen  as  to  whether  the  Court  will  hear 
objections  to  matter  that  appears  oh  the  record ;  and  in  two  cases 
the  Court  of  Criminal  Appeal  have  exercised  jurisdiction  where 
objections  to  the  indictment  appeared  upon  the  record :  Regina  v. 
Webb  (&)  ;  Regina  v.  John  Martin  (c).  The  present  case  is  differ- 
ently circumstanced.  Under  the  11  &  12  Ftc.  c.  78,  the  Judge  is 
empowered  to  reserve  **  any  question  of  law  which  shall  have  arisen 
*'  on  the  trial  for  the  consideration  of  the  Justices  of  either  Bench 
'<  and  Barons  of  the  Exchequer,  and  thereupon  shall  have  authority 
''to  respite  execution  of  the  judgment  upon  such  conviction,  or 
^  postpone  the  judgment  until  such  question  shaU  have  been  consi- 
^dered  and  decided."  Now  did  the  question  mooted  here  arise  upon 
the  trial  ?  Certainly  not.  Was  there  in  fact  what  is  technically 
called  a  trial?  Every  thing  was  done  without  objection;  the 
prisoner  pleaded  guilty,  but  no  sentence  was  pronounced ;  nothing 
remained  to  be  done  but  the  pronouncing  that  sentence,  Which  is 
undisclosed  in  the  mind  of  the  Judge,  and  no  question  arose  at  the 
triaL  Had  that  sentence  been  pronounced,  it  mig^t  have  been  the 
subject  of  error.    We  therefore  do  not  think  we  have  juxisdiction. 

Baix,  J. 

But  one  observation*  I  think  we  ought  to  give  this  statute  a 
liberal  construction — ^not  a  strict  one.  This  case  was  peculiarly 
circumstanced.  There  was  not  in  strictness  what  is  called  a  triaL 
The  prisoner  pleaded  guilty,  and  until  issue  be  joined,  the  trial  does 
not  commence.  I  therefore  agree  in  thinking  the  Court  has  not 
in  such  a  case. 

No  rule,  for  want  of  jurisdiction. 

(a)  14  Jar.  377.  (6)  2  Car.  &  Kir.  933. 

(e)  Ibid,  950. 
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T.  T.  1850.        The  AUomey-General  intimated  to  the  Court  that  instrQCtions 

^wJ-v^.^'    would  be  given  to  the  Clerks  of  the  Crown  and  Peace  to  frame 

^^  indictments  against  persons  previously  convicted  of  larceny,  so  as 

BTRNE.       to  enable  the  Judge  to  award  a  sentence  of  transportation  if  he 

shall  think  fit. 


Note. — The  indictment  was  in  this  form : — 
Connt7  of  Wexford,^      "  The  juion  for  our  Lady  the  Qaeen  upon  their  oath  do 

to  wit. j"  say  and  present  that  heretofore,  to  wit  at  a  Genenl  Aaazes 

and  General  Gaol  Delireiy,  held  at  Wexford,  in  and  for  the  said  county  of  Wex- 
ford, on  the  2nd  day  of  March,  in  the  ninth  year  of  the  reign  of  our  SoTondgn 
Lady  Victoria,  Mai^garet  Byrne  was  then  and  there  convicted  of  felony,  and  which 
said  conviction  is  still  in  full  force,  strength  and  effect,  and  not  in  the  least  reTersed, 
annulled  or  made  roid :  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  Maigaret  Byrne,  late  of  Doonamore,  in  the  county  of  Wexford 
aforesaid,  dealer,  being  so  conyicted  of  felony  as  aforesaid,  afterwards,  to  wit  on 
the  4th  day  of  Januaiy,  in  the  thirteenth  year  of  the  reign  of  our  Sovereign  I^ad^ 
Victoria,  hy  the  grace  of  Grod  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
Queen,  Defender  of  the  Faith,  and  soforth,  with  force  and  aims,  that  is  to  say, 
with  swords,  sticks  and  soforth,  at  Doonamore  aforesaid,  in  the  county  Wexford 
aforesaid,  two  shirts,  each  of  the  value  of  one  shilling,  of  the  goods  and  chattel^ 
of  one  Patrick  Kelly,  then  and  there  being  found,  did  then  and  there  feloniously 
steal,  take  and  carry  away,  against  the  peace  of  our  said  Lady  the  Queen,  her 
Crown  and  dignity,  and  contraiy  to  the  form  of  the  statute  in  that  citse  made  and 
provided :  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther  say  and 
present  that  the  said  Margaret  Byrne  being  so  convicted  of  felony  as  aforesaid, 
afterwards,  to  wit  on  the  said  4th  day  of  Januaiy,  in  the  year  last  aforesaid,  whh 
force  and  anns,  at  Doonamore  aforesaid,  in  the  county  of  Wexford  aforesaid,  two 
shirts,  each  of  the  value  of  one  shilling,  of  the  goods  and  chattels  of  Uie  said 
Patrick  Kelly,  then  lately  before  feloniously  stolen,  taken  and  carried  away,  fek>> 
niously  did  receive  and  have,  she  the  said  Margaret  Bjrme  then  and  there  well 
knowing  the  said  goods  and  chattels  to  have  been  feloniously  stolen,  taken  and 
carried  away,  against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dig- 
nity, and  contrary  to  the  form  of  the  statute  in  that  case  made  and  provided." 
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M.  T.  1850. 

QueeiCs  Bench 


Lessee  O'CALLAGHAN  v.  O'CALLAGHAN. 


(Queen*M  Bench.) 


Nov.  6w 


Ih  this  case  a  role  nisi  had  been  obtained,  to  set  aside  the  nonsuit  Where  a  oon- 

ditional  ozdet 
bad  in  this  cause  on  the  ground  of  irregularity.    This  was  an  eject-  was  obtained 

iDent  on  the  title,  and  the  plaintiff  not  having  proceeded  within  the  enter  npTadg- 
ordinarj  time  prescribed  by  the  rule  of  Court,  the  defendant  Sroof^a non- 
obtained  a  conditional  order  on  the  10th  of  June  for  Uberty  to  J^^'tSSf^^ 

entBT  up  tttdginent  as-  in  case  of  a  nonsuit.     Notwithstanding  the  ^^  plaintiff 
*  ^  senrea  notioe 

pendency  of  tlris  order,  th6  ][>laintiff  served  notice  of  trial  for  the  o^  ^nal  and 

brought  down 

last  Sumttier  Assizes  for  the  cbtiiity  of  Cork,  and  the  defendant  not  the  canse:— 

•^  Held,  that  this 

appearing,  the  plaintiff  was  nonsuited  for  not  confessing  lease,  entry  conditional 

order  had  not 

and  ouster.  the  effect  of 

suspending  the 
proceedings, 

Joshua  Clarhe,  for  the  plaintiff,  showed  cause.  plaintiff  was 

There  has  been  no  irregularity  in  our  proceeding  to  trial.    A  ^Ja^f^J^ 

conditional  rule  cannot  stay  proceedings,  unless  it  be  part  of  the  S®,^^"®  ^^^ 

rule  that  it  shall  do  so.    If  it  be  so,  then  the  other  party  goes  on  at      Sembk.-- 

his  peril ;  and  if  the  conditional  rule  be  set  aside,  so  will  proceed-  ^^^g^i  i^  ]^  the 

ings  founded  on  it. — [Blackburnb,  C.  J.    Is  the  order  capable  of  ^Q^iQ^  t^e^ 

suspending  the  proceedings  until  it  be  finally  disposed  of  ?]     No :  ^i^^Jefof 

Janes  v.  Hows  (a)^— [Bi^ackburnb,   C.  J.    But  the  facts  there  ^«  defendant 

^  ^      ^  '  would  prevent 

constitute  a  difference  between  the  cases.] — ^We  went  to  trial  not-  his  taking  ad- 
vantage of  it 

withstanding  the  order,  having  had  sufficient  excuse  for  not  going 
to  trial  at  the  previous  Assizes. 


Sir  C.  (yitoghlen^  contra. 

The  whole  of  these  proceedings  were  irregular,  for  they  served 

(a)  5  DowL  P.  C.  600  ;  S.  C.  2  Mees.  &  Wels.  379. 
VOIm  1.  14     L 
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M.  T.  1850.  notice  of  trial  pending  a  notice  to  enter  a  nonsuit ;  this  they  should 
^w^v-^-^     not  have  done  nntil  the  conditional  mle  for  the  nonsuit  was  disposed 

O'CJLLLAOHAN 

V.  of.    A  peremptory  undertaking  to  go  to  trial  according  to  the  prac- 

tice of  this  Court  would  not  have  been  cause  against  this  rule,  and 
by  moving  in  the  matter  before  the  order  was  made  absolute,  the 
proceedings  are  rendered  irregular.  We  did  not  appear  at  the  trial, 
and  are  now  entitled  to  judgment  of  nonsuit^  unless  they  show  good 
cause. 


Bjuackbubne,  C.  J. 

The  defendant  was  entitled  to  move  the  motion  for  judgment  as 
in  case  of  nonsuit  at  any  period  of  Easter  Term.  This  he  did  not 
do  until  the  10th  of  June,  when  he  sought  to  do  so,  and  thereby 
disable  the  plaintiff  from  proceeding  to  triaL  We  do  not  think 
the  conditional  order  has  the  effect  of  suspending  the  proceedings; 
but  as  the  defendant  was  misled  in  supposing  the  proceedings  were 
suspended  by  the  conditional  order,  and  no  trial  was  had  on  the 
merits,  we  will  set  aside  the  nonsuit  on  payment  of  the  costs  of  the 
trial  by  the  defendant. 

Verdict  set  aside,  with  costs.    No  costs  of  motion. 
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M.  T.  1850. 

Que€n*8  Bench 


ROBERT  HOEY 

V. 

MARK  COFFEY,  Executor  of  MARY  TIMMONS. 


Nov.  8. 


Covenant  against  defendant  as  executor  of  Mary  Timmons. —  To  an  action 

The  declaration  stated  an  indenture  of  the  30th  of  October  1837,  bronght  by 

whereby  the  plaintiff  demised  to  Mary  Timmons  certain  premises  execator^^* 

for  a  term  of  thirty^ne  years,  from  the  1st  of  May  1837,  at  the  ^^  ^^* 

yearly  rent  of  £140,  payable  the  1st  of  May  and  1st  of  November.  ^'^^if^^fZ?" 

Breach — the  non-payment  of  one  year's  rent  due  and  endinor  the  *^®  defendant 

'^  ^  ^  o  pleaded   that 

1st  of  November  1849,  which  had  accrued  due  after  the  decease  of  the  testator 

had  assigned 

Maiy  Timmons,  and  whilst  the  defendant  was  executor.  the  premises 

-_..__.___  ,,,  •-  toAin  1838 

To  this  declaration  defendant  pleaded  as  to  so  much  of  the  for  the  residue 

rent  as  was  alleged  to  have  accrued  due  on  1st  November  1849,  that  A  there^ 

Aeiionem  nan — ^Because  he  saith  that  Mary  Timmons,  on  the  21st  ^°  became 

of  July  1838,  assigned  the  premises  (out  of  which  the  rent  accrued)  ^I^J^^'i^ 

to  Thomas  Duff  for  the  residue  of  the  term  contained  in  the  inden-  ^^^^  ^^ , 

eTicted  by  title 

ture  of  the  30th  of  October  1837,  subject  to  the  payment  of  the  paramonnt,  on 

'  an    ejectment 

rent;  and  that  Duff  afterwards,  in  the  lifetime  of  Mary  Timmons,  brought  by  B, 

'  ,  "^  '  inMarchl850, 

entered  and  became  possessed  of  said  premises  for  the  residue  of  by  the  pro- 

curement    of 
said  term.    That  whilst  he  continued  so  possessed,  and  aflker  the  the   plaintiff; 

in   which    the 

death  of  Mary  Timmons,  and  after  the  1st  of  November  1849,  to  fictitious   de- 

wit  on  the  1st  of  January  1850,  one  Thomas  Smyth,  who  defendant  stated  to  hare 

averx^  had  a  hiwful  right  of  entry  into  said  lands  by  title  para-  J^'i^of  N^ 

mount  to  the  right  and  title  which  the  plaintiff  had  therem  at  the  ^j^  ^^^ 

time  of  the  making  of  the  said  demise,  by  the  procurement  and  ^  became    a 

^  '^  trespasser  by 

direction  of  the  plaintiff,  commenced  an  action  of  ejectment  on  the  relation    as 

against    the 
feigned  lessee  and  the  lessors  of  the  plaintiff  in  ejectment  in  regard  of  the  possession 
of  the  lands,  as  from  a  time  before  ue  rent  became  due. 

Held,  that  the  plea  was  bad  on  demurrer  in  not  showing  an  eyiction  by  title 
paramount  before  the  rent  became  due. 

Held  alaOf  that  the  plea  stating  the  demises  to  hare  been  laid  on  the  1st  of 
November,  ^e  Court  were  not  bound  to  infer  that  they  commenced  on  the 
first  hour  of  that  day,  and  therefore  the  plea  faUed  to  establish  title  on  that 
day. 
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M.  T.  1850.  title  to  recover  possession  of  said  demised  lands,  and  that  the 

QuHnCs  Bench 

declaration  in  such  ejectment  stated  the  demises  therein  to  have 
been  made  on  1st  NoTcmber  1849*  That  bj  like  procurement  of 
the  plaintiff,  the  declaration  in  said  ejectment  was  duly  served  on 
the  day  and  hour  aforesaid,  to  wit,  on  the  1st  day  of  November 
1849,  and  further  proceedings  taken,  and  judgment  was  marked 
by  default  against  the  casual  ejector  in  Hilary  Term  1850,  and 
an  habere  was  issued  in  the  name  of  the  feigned  lessee  upon  this 
judgment  on  the  4th  day  of  March  1850,  and  duly  executed*  &e. 
VirttUe  eujuSy  the  said  Thomas  Duff  was  then  made  a  trespasser 
by  relation  as  against  the  feigned  lessee,  and  the  lessors  of  the 
plaintiff  in  the  declaration  in  ^ectment  in  regard  pf  the  possession 
of  said  lands  as  from  a  time  before  the  rent  became  due. — Verifi- 
eaHon. 

Special  demurrer  to  this  plea,  assigning  as  cause  that  it  did  not 
confess  or  traverse  the  substantial  matter  in  the  breach  of  covenant. 
That  the  plaintiff  could  not  have  taken  any  certain  issue  in  respect 
of  said  assignment  That  the  defendant  had  not  shown  any  matter 
of  fact  in  accordance  of  the  covenant,  and  that  the  issue  tendered  in 
respect  of  the  ejectment  proceedings  was  insensible  and  immateriaL 


Denis  Caulfield  Heron^  in  support  of  the  demurrer. 

The  plea  is  bad  on  general  demurrer.  No  actual  eviction  is  shown 
prior  to  the  accruing  of  the  rent.  On  the  contrary  the  habere  was 
not  executed  until  the  1st  of  March  1850.  The  defence  raised  by 
the  plea  is  a  question  of  the  computation  of. time;  and  it  is  laid 
down  in  CaUeh^M  ease  (a)  that  **  where  the  computation  is  doubt- 
**  ful,  it  is  good  to  determine  it  for  the  relief  and  remedy  of  him  who 
^^hath  right"  The  declaration  states  the  lease  to  have  been  made 
to  the  testator  to  hold  from  the  1st  day  of  May  1837-  The  Court 
may  therefore  decide  that  the  six  months  of  the  term  covered  by 
the  plea  began  to  run  on  the  1st  of  May,  and  so  ended  on  the  31st 
of  October ;  or  may  adopt  the  other  rule  of  construction  and  exclude 
the  Ist  of  May  from  the  term.  But  if  the  Court  so  adopt  the  latter 
rule  of  construction,  they  must  also  adopt  it  with  regard  to  the  fic- 


(a)  6  Rep.  61,  b. 
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titioDS  lease,  and  hold  that  the  fictitious  lease  did  not  commence  in  M.  T.  1850. 
possession  until  the  2nd  of  November.    The  day  of  the  date  of  aa 
instrument  or  of  the  commencement  of  a  term  maj  either  be  excluded 
or  included  according  to  the  circumstances,  and  the  decision  should 
be  on  the  principle  «/  res  nutgu  valeai  quampereai. 

In  Thomas  v.  Pqpham  (a)  the  day  of  the  date^  was  held  to  be 
exclusive.  In  Hatter  v.  Ashe  {b)  inclusive  of  the  term.  Some 
earlj  cases  decided  that  *^  from  the  date**  should  always  mean  ezdu- 
flive  of  the  day  of  the  date ;  but  Lord  Mansfield,  in  Pugh  v.  The 
Duke  of  Leeds  (e\  says  of  these : — "  The  authorities  of  Co.  LiLy 
''p.  46,  by  Bacon  v.  Waller  (cQ,  and  Lewelfyn  v.  Williams^  were  at 
**  that  time  grumbled  at  as  being  against  the  sense  of  mankind, 
*' against  conscience  and  against  justice,  and  founded  upon  subtleties 
''that  even  the  schoolmen  would  have  been  ashamed  of;"  and  he 
aajB : — **  *  From'  may,  in  the  vulgar  sense,  and  even  in  the  strictest 
proprie^  of  language,  mean  either  inclusive  or  exclusive "  («). 
There  is  no  inflexible  rule  for  the  computation  of  time :  Lester  v. 
Garland  (f)  ;  Astonymous  {g).    But  though  the  six  months  did  not 

* 

ea^ire  until  the  1st  of  November,  and  even  if  the  fictitious  lease 
were  made  on  the  same  day,  still,  if  justice  require  it,  the  law  will 
take  notice  of  the  fractions  of  a  day:  Thomas  v.  Desanges{h)\ 
3  Cruise  Dig.  tit.  Renis^  c.  1,  s.  59;  Stafford  v.  Weniworih{t). 
There  tenant  for  life  with  remainder  over  made  leases  for  years, 
reserving  rent  payable  at  Lady  Day  and  Michaelmas,  and  died  on 
Michaelmas  at  twelve  o'clock  of  noon;  and  the  question  was 
whether  the  rents  belonged  to  the  executor  or  the  remainderman  ? 
or  whether  the  tenants  should  retain  them?  Lord  Macclesfield 
decided  that  they  belonged  to  the  executor,  because,  though  for  the 
benefit  of  the  tenants,  they  had  until  the  last  instant  of  the  day  to 
pay  their  rents,  yet  the  reservation  being  on  Michaelmas  Day,  th^ 
were  at  their  peril  to  take  care  that  they  were  paid  accordingly. 


(a)  Dyer,  218,  6. 
(c)  Cowp.  720. 
(e)  Cowp.  725. 
ig)  1  Ld.  Bay.  480. 


(i)  1  P.  Wm».  180. 


(6)  1  Ld.  Ray.  84. 
id)  8  Bob.  204. 
(/)  15  Ves.  248. 
(A)  2B.  &AL586. 
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M.  T.  1850.  In  trespass  for  the  mesne  rates  the  judgment  in  ejectment  would  be 

conclusive  evidence  as  to  the  title  of  the  lessor  for  all  the  mesne 
rates  accruing  subsequently  to  the  date  of  the  demise  :  Adanu  on 
Ejedmenif  4th  ed.  p.  171 ;  not  for  the  rates  accruing  on  the  day  of 
the  demise.  The  fiction  of  title  by  relation  cannot  destroy  the 
landlord's  right  to  his  rent.  The  Court  may  hold  the  fictitious 
lease  to  have  been  made  on  the  last  moment  of  the  1st  of 
November.  In  JBo«  d.  Wrangham  v.  Heney  (a)  it  was  held,  per 
toiam  Curiam^  "  If  my  ancestor  die  at  five  o'clock  in  the  morning, 
''I  enter  at  six,  and  make  a  lease  at  seven,  it  is  a  good  lease.  It  is 
''said  there  is  no  fraction  of  a  day,  but  this  is  a  fiction  in  law, 
^^Jictio  Juris  neminem  kedere  debet,  though  aid  much  it  may,  and 
''  this  is  seen  in  all  matters  where  the  law  operates  by  relation,  and 
''  division  of  an  instant,  which  are  fictions  in  law."  Again  in  Co. 
Lit.  p.  150  a,  it  is  said : — ''  A  relation  or  fiction  in  law  shall  never 
**  work  a  wrong  or  charge  to  a  third  person,  but  tJt  ficHone  jurii 
''  sender  equiitu  coneistei  ;"  Butler  and  Baker^s  eaee  (h) ;  Menvitt 
case{c).  There  it  was  resolved  **relatto  est  Jiciio  juris^  to  do  a 
'*  thing  which  was  and  had  essence  to  be  annulled,  ab  initio,  betwixt 
'*  the  same  parties  to  advance  a  right,  ixt  ut  res  magis  valeat  quam 
"pereat;  but  the  law  will  never  make  such  a  construction  to 
''  advance  a  wrong  which  the  law  abhorreth,  or  to  defeat  collateral 
"  acts,  which  are  lawful,  and  principally  if  they  concern  strangers  f 
Vin.  Ab.  tit  "  RelaHon,"*  c  3,  p.  4 ;  tit.  «  Fiction,''  A.  4,  5,  7. 


Molesworth  and  Napier,  contra. 

A  judgment  in  ejectment  has  reference  to  the  demise  in  the 
declaration  so  as  to  make  the  defendant  a  trespasser  by  relation: 
Nugent  v.  Philip  (d).  At  the  time  this  rent  became  due  had  the 
plaintiff  disaffirmed  the  instrument  ?  or  was  there  a  disclaimer  ? 
Dtyjpa  V.  Mayo{e) ;  Gilbert  on  EentSy  p.  146.  ''  So  if  a  disseisor 
^  makes  a  lease  for  years  rendering  rent,  and  afterwards  the  disseissee 
''  enters  and  ousts  the  lessee,  yet  the  lessee  shall  be  accountable  for 


(a)  8  Wi\B,  271. 
(c)  18  Rep.  21. 


(6)  3  Rep.  29,  6. 
(d)  8  Ir.  Law  Bep.  17. 


(0  1  Wdu.  Stand.  277. 
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*'the  rent  incurred  before  the  ouster,  becauBe  the  lessee  cannot  be  M.  T.  1850. 

Queen*8Beneh 

**  taken  for  a  trespasser,  since  he  came  into  the  land  under  the  sanc- 
**  tion  of  a  legal  contract ;  though  the  disseisor,  having  but  a 
*' defeasible  title,  could  not  perform  the  contract;  howeyer,  until 
*4t  was  destroyed,  and  while  the  lessee  had  the  peaceable  enjoyment 
**of  the  land,  that  obligation  to  paj  the  rent,  which  was  founded 
**  upon  the  enjoyment,  must  continue,  and  consequently  the  lessee 
"be  obliged  to  pay  the  rent,  until  the  entry  of  the  disseisee :  Roll, 
Abr,  p.  429,  d;  Franklin  v.  Carter  (a).  The  fictitious  demise  has 
relation  to  some  portion  of  a  day :  Jack  d.  Ljfnas  v.  Hampton  (6). 
There  a  notice  was  given  to  quit  on  the  Ist  of  November  if  the 
tenancy  originally  commenced  on  that  day,  or  if  not,  then  at  the  end 
of  the  year  of  the  tenancy  which  should  expire  next  after  the  end 
of  half  a  year  from  service  of  the  notice.  The  demise  in  the  eject- 
ment, founded  on  the/iotice,  was  laid  on  the  1st  of  November,  and 
it  was  held  that  it  was  laid  a  day  too  soon :  Ackland  v.  Lutthy  (e). 
''For  if  a  man  seised  in  fee  makes  a  lease  for  years,  rendering  rent 
at  the  Feast  of  St.  John  the  Baptist,  upon  condition  of  re-entiy 
for  non-payment  of  rent,  now  the  lessor,  if  he  will  take  advantage 
*'  of  the  condition,  must  demand  it  at  sunset.  Tet  if  he  dies  after 
sunset  and  before  midnight,  his  heir  shall  have  this  rent,  and  not 
his  executors,  which  proves  that  the  rent  is  not  due  until  the  last 
«« minute  of  the  natural  day :''  1  Wms.  Saund.  286,  b  ;  Brails  v. 
BramalHd)\  Jones  v.  Carter  (e). 


«i 


M 


J.  D.  FUs^erald^  in  reply,  was  stopped  by  the  Court. 


Blackbubhs,  C.  J. 

This  was  an  action  of  covenant  brought  against  the  executor  of 
a  lessee  for  one  yearns  rent,  due  the  Ist  of  November  1849,  and  the 
defence  relied  on  is  an  eviction  by  title  paramount  previous  to  the 
accrual  of  the  last  gije. 

(a)  8  DowL  ft  L.  213;  S.  C.  1.  M.  &  Gr.  750. 
(6)  2  J.  &  87.  448. 
(e)  9  A.  & E.  889;  S.  C.  1  Per.  1  Day.  686. 
(<0  1  Bxch.  734.  («)  15  Mees.  ft  Welf.  718. 
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M.  T.  I8&0'  It  IB  imnuitetial  to  inqaire  whethar  the  rent  became  doe  on  the 
first  or  last  hour  of  the  day ;  for  the  plea  does  not  show  (what  is 
material  to  such  a  defence)  a  title  paramount  and  an  eyiction  there- 
under bef<»e  the  rent  became  dae ;  in  point  of  fact  there  waa  no 
eviction  until  the  5th  of  March  1850.  The  defendant  however 
avers  that  there  was  an  eviction  by  virtue  of  an  ejeetmenti  the 
demises  in  which  were  laid  so  far  back  as  to  overreach  the  period 
when  the  tent  became  due,  and  therefore  had  the  effect  of  making 
him  a  trespasser  by  relation  from  that  time.  This,  perhaps^  might 
raise  a  question  of  some  difficulty  if  the  fact  were  so ;  but  the 
construction  contended  for  cannot  be  put  on  this  plea,  because  it 
does  not  show  that  there  was  any  such  title  created  or  existing  on 
the  1st  of  November  1849. 

The  plea  is  very  curious  so  far  as  regards  thb  matter ;  for  there 
ia  an  averment  that  after  the  1st  of  November  1849,  the  parties 
having  tide  paramount  brought  an  action  of  ^ectment  on  the  titk^ 
and  that  the  declaration  in  the  action  of  ejectment  stated  the 
demises  to  have  been  made  on  the  1st  of  November  1849*  We  are 
not  bound  to  say  that  the  operation  of  these  leases  waa  that  they 
should  commenoe  on  the  first  hour  of  the  first  day  of  November.  It 
is  quite  consistent  with  th6  statement  in  this  plea  that  these  leases 
were  to  commeiice  firom  and  after  the  1st  of  November,  and  there- 
fore the  plea'  fails  to  establish  the  existence  of  title  on  that  day.  It 
is  not  stated  at  what  time  the  demise  was  to  commence;  but  the 
plea  avers  that  the  declaration  was  served  on  the  day  and  year  last 
aforesaid ;  and  are  we  to  infer  in  fJEtvour  of  this  plea  (of  the  merits 
of  which  I  say  nothing)  that  the  demises  commenced  on  the  first 
hour  of  that  day  ?  The  plea  should  be  certain  in  every  particular, 
And  as  it  fails  on  the  very  point  on  which  it  ought  to  be  precise, 
the  demurrer  must  be  allowed. 


CSAMPTON,  J. 

I  am  also  of  opinion  that  this  plea  is  bad.  It  is  admitted  that 
the  rent  was  due  on  the  day  named,  the  Ist  of  November  1849,  and 
the  defence  is  a  plea  of  an  eviction  ^y  title  paramount.  Now  that 
eviction  did  not  take  place  until  March  1850;  but  then  it  is  said 


COMMON  LAW  REPORTS. 


113 


that  we  are  to  annul  the  covenant  in  the  actual  lease,  owing  to  the  M.  T.  1850. 

Queen*ii  Bench 

relation  caused  by  the  fictitious  lease  in  the  ejectment.  If  this 
defence  were  good,  it  would  equally  hold  good  in  a  case  in  which 
the  relation  reached  back  five  years* 

These  transactions,  whatever  may  be  their  effect  between  the 
parties  bringing  the  ejectment  and  the  person  in  possession,  cannot 
affect  the  right  of  the  landlord. 


Pebein,  J.,  and  Mooke,  J.,  concurred. 


Demurrer  allowed. 


JOHN  M'DONNELL  «.  ROBERT  KENNETH  and  others. 


Nov,  15. 


Action  on  the  case,  tried  before  Ball  J.,  at  the  Antrim  Summer  A  fee-farm 

'  '  grant  of  1637 

Assizes  of  1850.  excepted  to  the 

grantor,  his 
The  declaration  was  in  the  ordinary  form,  containing  but  one  heirs,  &c.,  all 

mines  and  mi- 
count  by  the  reversioner  in  fee  for  injury  done  to  his  estate.  nerals,  with 

-M  TkT  X       •!,•-_  liberty  to  dig 

nea — Wot  guilty.  and  take  away 

At  the  trial  it  appeared  that  the  lands,  the  injury  to  which  was  representative^ 

complained  of,  were  held  under  the  Antrim  family  since  1637,  and  ^^^f^^ 

that  the  root  of  the  title  of  both  plaintiff  and  defendants  was  a  fee-  ^®  ^- 

'^  roads    and 

farm  grant  of  the  27th  of  July  1637,  made  between  the  then  Earl  ^nned  other 

'  works  on  the 

of  Antrim  nxtd  his  brother  of  the  one  part^  and  Alexander  Magee  ^^^  for  the 

purpose    of 

and  Donnell  Magee  of  the  other  part,  in  which  grant  was  this  workmg    a 

mine,  which 
exception : — ^  Excepting  all  mills,  mill-sitea  and  ponds,  and  except-  works    were 

found  hy  the 
**  ing  all  mines  of  brass,  lead,  iron,  coal  and  other  mines  and  minerals,  juy  necessaxy 

**  and  excepting  all  quarries  of  slate  and  freestone,  together  with  free  that  panose. 

Held,     that 
under  the  statute  10  G.  I,  c.  5,  such  works  were  justifiable;  and  independently 
of  that  statute  that  under  tlie  grant  the  defendants  were  authorised  in  using  all 
modem  modes  of  working  the  mine,  and  were  not  confined  to  such  as  were  in 
use  at  the  time  of  the  fee-farm  grant 

VOL.  1.  15      L 
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M.  T.  1860.  "liberty  to  dig  and  take  awaj  the  said  mines  and  minerals,  and  date 
Queen  g  Bench 
' Y-*-^     "  and  freestone,  and  also  excepting  all  salmon  fishing,  and  likewise 

^,  "  excepting  all  manner  of  hawk  and  other  game  and  royalties  what- 

KsnNETH.    «  ever  arising,  growing  or  being  in  or  upon  the  premises  or  any  part 
''or  parcel  thereof,"  &c.    The  plaintiff  deriv^ed  under  the  grantee 
and  the  defendants  represented  the  grantors  in  that  fee-farm  grants 
and  were  entitled  to  all  the  rights  reserved  by  that  exception; 
they  had  formed  a  company  for  the  purpose  of  working  a  colliery 
in  the  district,  and  had  built  a  row  of  houses  for  the  workmen 
on  the  land,  two  of  which  were  occupied  as  dwelling-houses,  and 
they  had    erected  a   pier  on   a  rock  running   out    to   the    sea, 
attached  to  the  land,  for  the  shipping  of  coals.     They  had  also 
made  tram-roads  on  the  land  to  convey  the  coals  to  the  pier,  and 
sunk  shafts  to  bring  up  the  coals ;  and  the  question  at  the  trial  was, 
had  the  defendants  the  right  to  use  the  land  in  this  way  under  that 
exception  ?     They  had  compensated  the  occupying  tenant.    There 
was!  no  dispute  on  the  evidence,  and  firom  it  it  appeared  that  the 
plaintiff's  lands  were  deteriorated  to  an  extent  of  at  least  three  acres 
by  the  defendants'  works.     The  defendants,  however,  contended  that 
they  were  justified  in  all  they  did  by  the  reservation  in  the  grant 
and  by  the  statute  10  67.  1,  c.  5,  ''An  Act  for  the  Further  £n- 
"  couragement  of  Finding  and  Working  Mines  and  Minerals  within 
"the  Kingdom  of  Ireland;"    and   that  the    houses  erected  and 
all  the  other  works  done  were  necessary  and  prpper  for  the  purpose 
of  working  the  mines.    The  learned  Judge  directed  the  jury  that  if 
they  were  of  opinion  the  works  done  were  necessary  for  working 
the  mines,  and  that  the  houses  erected  were  convenient  and  neces- 
sary for  that  purpose,  and  that  no  act  was   done  on   the  land 
not  necessary  for  working  the  mines,  then  they  should  find  for 
the  defendants ;  and  if,  on  the  other  hand,  they  thought  the  works 
or  any  of  them  were  not  necessary  for  working  the  mines,  or  that 
any  of  the  houses  were  not  convenient  for  that  purpose,  then  as  to 
such  to  find  for  the  plaintiff,  and  assess  damages  according  to  the 
diminution  of  value  the  land  may  have  sustained  by  the  excess;  and 
that'if  in  point  of  fact  the  reversioner's  estate  had  not  been  injured, 
the  plaintiff  would  not  be  entitled  to  a  verdict. 
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The  defendants'  Counsel  then  submitted  that  as  two  of  the  houses  M.  T.  1850. 

Queen's  Bench 
built  on  the  land  were  dwelling-houses,  the  Judge  should  tell  the     ^—    y  ■    "^ 

jury  that  the  erection  of  such  houses  was  not  warranted  by  the  ^^ 

statute  10  6.  1,  c.  5,  the  exception  in  the  fee-farm  grant  or  other-  kxnneth. 
wise ;  that  the  construction  of  tramways  and  the  erection  of  the 
pier  were  not  warranted ;  that  there  being  an  entire  exclusion  of 
the  plaintiff  and  his  tenants  from  the  lands  was  not  warranted; 
and  that  the  Judge  should  not  have  left  the  question  to  the  Jury 
whether  the  defendants  had  done  any  act  not  neceasaiy  for  the 
working  of  the  mines ;  but  should  have  told  the  jury  that  the  acts 
done  by  the  defendants  were  injurious  to  the  reversion.  This  direc- 
tion was  refused  by  the  Judge,  but  to  prevent  a  second  trial  he 
required  the  jury  to  consider  what  damages,  if  any,  the  plaintiff  was 
entitled  to,  supposing  the  defendants  were  not  justified  in  making  the 
works,  and  supposing  they  were  injurious  to  the  reversion ;  if  not 
injurious,  then  to  find  for  the  defendants ;  and  if  they  found  both 
things  for  the  plaintiff,  then  to  consider  the  amount  of  damages  the 
plaintiff  was  entitled  to.  The  jury  found  for  the  defendants  on  the 
main  issue,  assuming  that  the  defendants  had  no  right  to  erect  the 
works»  and  being  of  opinion  that  the  reversion  was  injured  by  them, 
they  found  for  the  plaintiff— damages,  £14. 

A  rule  nisi  having  been  obtained  to  set  aside  the  verdict  so  had 
for  the  defendants,  cause  was  shown  by — 

Tantbe  and  Napier  (with  them  A,  Vance). 

The  defendants  are  the  grantees  of  mines,  and  are  protected  by 
10  &•  1,  c.  5,  s.  4.  After  reciting  that  many  proprietors  of  lands 
in  this  kingdom,  for  the  improvement  thereoi^  and  for  encouraging 
improving  tenants,  have  set  their  lands  in  fee-farm,  and  for  lease 
for  lives  renewable  for  ever,  or  for  a  long  term  for  years,  with  an 
exception  of  mines  and  minerals  in  such  fee-farms  or  leases,  that 
statute  enacts,  '^  That  all  and  every  person  and  persons  to  whom  the 
rent  upon  such  fee-farms,  or  the  immediate  reversion  in  fee-simple 
or  fee-tail  expectant  on  such  lease  or  leases,  do  or  shall  belong,  shall 
**  have  full  power  and  authority  to  open,  dig  and  work  all  mines  or 
**  minerals  which  shall  or  may  be  had  or  found  in  or  upon  the  said 
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M.  T.  1850.  "  lands,  and  to  raise  and  carzj  away  tlie  ore  thereof,  or  to  demise  the 

Queen'tBaneh 
y ^ — ^     "  same  for  thirty-one  years  as  aforesaid ;  and  that  all  and  every  the 

^^  persons  aforesaid,  and  all  and  every  person  and  persons  to  whom 

KxninETH.     <<  the  said  mines  and  minerals  shall  he  demised  as  aforesaid,  shsll 


*'and  may  have  full  liberty  to  baild  all  saoh  houses  as  shall  be 
<<  found  convenient  u&d  useful  for  working  the  said  mines,  and  to 
"  dig  and  make  turf  for  the  use  of  the  said  houses,  where  the  same 
*'  shall  hi^pen  to  be  in  bogs  or  mountains  only." 

The  defendants  erected  five  houses,  and  they  have  been  found 
by  the  jury  oonvenient  and  useful  for  working  the  mines.  The 
reservation  of  mines  in  a  grant  of  this  descripticm  is  eqmvalent  to 
a  grant  of  the  mines,  and  incident  to  that  is  the  liberty  to  dig 
and  carry  away  the  ore  and  minerals.  That  liberty  is  not  to  be 
measured  by  the  mode  in  which  it  was  used  at  the  time  of  making 
the  grant,  but  is  to  be  enjoyed  ¥rith  all  modem  improvements: 
Bainbridge  on  Mines^  p.  323 ;  Senhotue  v.  Christian  (a) ;  Dand 
V.  Kingscote  {b)\  Bishop  v.  North  (c), — [Bi<aokburkk,  C.  J. 
Do  any  of  these  cases  entitle  you  to  occupy  the  ground  ?] — ^No ;  that 
is  given  by  the  statute.  The  question  was  p»^perly  left  to  the 
jury,  were  the  works  of  the  defendants  necessary  and  proper  for 
the  purpose  of  raising  and  carrying  away  the  coal  ?  Tram-roads 
were  formed,  and  the  jury  have  found  these  and  all  the  other  works 
of  the  defendant  necessary. 

The  subsequent  statute  15  6r.  2,  c.  10,  extends  the  provisions  of 
10  G.  1,  c.  5. 

FitzgMon  and  WhiUside  (with  them  W.  C.  Dohbs),  contra. 
The  defendants  erected  a  pier  on  our  land,  and  that'Uiey  had  no 
right  to  do. — [BLACKBinuiS,  C.  J.  But  the  utility  of  it  is  found  by 
the  jury  as  necessary  for  shifting  the  coals.]— -Then  they  erected 
dwelUng-^houses,  and  how  ean  ithey  be  said  to  be  necessary  in  the 
sense  of  the  statute?  the  houses  there  contemplated  are  for  the 
purposes  of  the  mines,  for  sm^ing  and  wei^iing.  Here  it  was  in 
evidence  they  cut  up  our  soil ;  they  formed  tram-roads  over  the  land ; 

(a)  1  T.  R.  560.  (6)  6  Mees.  &  WcU.  174. 

(c)  11  Mees.  AWels.  424. 


MCDONNELL 
V. 
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they  erected  a  pier  actually  on  the  land,  and  they  built  dwelling-  M.  T.  1850. 

houses,  some  occupied  by  carpenters  and  smiths,  and  one  by  their 

own  superintendant  of  the  works.     The  fee-farm  grant  does  not 

enable  the  grantee  to  carry  the  coals  by  either  land  or  water ;  and    kenneth. 

yet  having  thus  rendered  our  ground  valueless  for  any  purpose  by 

their  works,  a  juxy  awards  but  £14  for  the  injury  to  our  reversion. 

SliACKBUBHS,  C.  J. 

This  is  an  action  of  treqMSS-  brought  by  a  reversioner  for  an 
injury  done  to  his  reversion^  and  the  jury  have  fbimd  according 
to  the  facts  in  evidence  that  he  had  no  right  to  maintain  it  The 
direction  at  the  Judge  was  in  the  very  words  of  the  statute  10  6.  1, 
c.  5,  that  if  ihe  houses  built  by  the  defendants  were  convenient  and 
useful  for  working  the  mines,  they  should  find  for  .the  defendants, 
leaving  the  case  in  the  strongest  terms  for  the  plaintiff.  The  jury 
having  found  the  houses  in  question  convenient  and  useful,  brings 
the  case  within  the  statute,  and  the  finding  that  the.  other  acts  done 
wereneeessary  for  the  purpose  contemplated,  brings,  that  part  of  the 
case  within  the  terms  of  the  Common  Law,  nay,  within  the  excep- 
tion in  the  fee-farm  grant  itself.  The  cause  shown  must  be  allowed, 
with  costs. 


NoTS. — ^It  was  not  pressed  in  the  argument,  that  a  nilioad  or  a  tram-road 
is  something  more  than  an  easement ;  that  it  is  ihe  very  occupation  of  the  soil, 
and  is  an  entire  .exdnsion  of  o&ers  from  Ihe  possession  of  the  ground  than  the 
persons  aetoaUy  using  the  rail  or  tram-roads. 


118  COMMON  LAW  REPORTS. 


M.T.  1850. 

Queen'sBeneh 


LAMPHIER  V.  GIBBINGS. 

Nov.  16. 

Where  a  ea.  F.  MsAOHEB,  on  behalf  of  the  defendant^  moved  that  he  might  be 
M.,  on  which      ^  ^ 

the  defendant  discharged  from  the  cuBtody  of  the  Marshal  of  the  Four  Goorts 

had  been  «tf-   •»      .    . 

rested,  was       Marshalaea,  on  the  ground  of  his  being  illegallj  arrested.    A  eupiat 

plaintiff,    a      ^  saiisfaciendum  had  issued,  directed  to  the  Sheriff  of  the  dtj  of 

^^tm^  and  at  Dublin,  grounded  on  a  judgment  obtuned  by  the  plaintiff  against 

the  anest  tiie  ^^  defendant,  under  which  he  was  arrested  by  the  Sheriff.     Suhee- 

b^^^ditfed  ^°G°^^7  ^  ^^  obtaining  of  the  judgment,  and  at  the  time  of  issuing 

S)toir*^Ae*    ®^  *^®  ^^*  ®^  cfl5P«Vw,  the  plaintiff  had  on  his  own  petition  been 

Court  dis-       declared  an  insolvent  debtor,  and  a  vesting  order  had  been  pro- 
charged  him 

from  cnstody,  nounced  thereon,  but  no  official  assignee  was  appointed, 
it  not  appear- 
ing .that  this         The  3  &  4  Vic.  c.  107  (Insolvent  Debtors'  Act)  provides,  that 
arrest   had 
been  sane-       on  the  filing  of  such  petition  the  Insolvent  Court  is  to  order  all  the 

tion€)d  bir  the 

assignee  of  the  estate  and  effects  of  the  insolvent  to  be  vested  in  the  provisional 

^d  tarns  of   assignee.     So  that  all  the  plaintiff's  right  and  title  to  this  judgment 

^^  brineine^  ^  ^^^  divested  out  of  him,  and  he  could  not  issue  execution  thereon. 
an  action. 

Edward  Suttivanj  contra. 

The  Court  vnll  not  discharge  the  defendant  because  his  arrest 
was  a  proceeding  for  the  benefit  of  the  creditors  of  the  plaintiff; 
and  the  cases  decided  in  Bankruptcy  furnish  an  analogy  to  the 
present :  Waugh  v.  Austen  (a).  In  that  case  the  plaintiff,  having 
become  a  bankrupt  between  interlocutory  and  final  judgment, 
sued  out  execution  in  his  own  name,  and  the  defendant  was  there- 
under arrested,  and  on  motion,  similar  to  the  one  now  before  the 
Court,  the  application  was  refused. — [Moobe,  J.  In  that  case 
the  proceedings  were  taken  with  the  sanction  of  the  assignee; 
here  the  assignee  was  no  party  to  the  proceeding.] — Plummer  v. 
Lea  (i) ;  Guinness  v.  Carroll  {c) ;  2  Saund.  p.   72.     The  Court 

(a)  3  T.  R.  437.  (&)  5  Mod.  88. 

(e)  1  B.  &  Ad.  464. 
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will  regard  the  execution  of  the  writ  as  if  executed  in  the  name  of  M.  T.  1850. 
the  bankrupt  by  the  provisional  aasignee,  eapeciallj  as  the  provi- 
sional assignee,  if  he  had  wished,  might  have  sued  out  and  executed 
the  writ  in  the  bankrupt's  name  without  issuing  a  scire  facicu.  At 
all  events,  if  the  Court  grant  the  application,  they  will  rule  the 
defendant  to  bring  in  and  lodge  in  Court  the  amount  marked  on 
the  writ  as  a  preliminary  to  his  discharge. 


LAMFHEBR 

V. 
OIBBIWGS. 


^.  Meagher  replied. 

Per  Curiam,* 

The  assignee  did  not  sanction  these  proceedings.  We  will  there- 
fore discharge  the  defendant  from  custody,  he  undertaking  not  to 
bring  an  action. 

*  Blackbubne,  C.  J.,  and  Moobe,  J. 


THE  QUEEN, 
At  the  prosecution  of  RICHARD  DUNNE, 


THE  IRISH  SOUTH  EASTERN  RAILWAY  COMPANY. 


Nov,  5,  8,  22< 


MAin>AMU8. — The   writ  recited  the  several  Acts  of  Parliament  ^»  ^"*R^*®-, 

nant  for  life  of 

constituting  and  incorporating  the  Irish  South  Eastern  Railway  certain  lands 

held  under   a 
Company,  and  that  the  Lands  Clauses  Consolidation  Act  (1845)  lease  for  lives 

renewable,  was 
and  the  Railways  Clauses  Consolidation  Act  (1845)  were  incorpo*  served  with  a 

notice  to  treat 
by  a  Railway  Company,  and  thereupon  a  memorandnm  of  agreement,  signed  and 
sealed  by  A,  Imt  not  by  die  Company,  was  entered  into,  by  which  the  Company  agreed 
to  pay  £1 2d0  to  A,  and  that  a  Jury  should  be  smnmoned  at  the  instance  of  the  Com- 
pany to  find  a  verdict  for  that  amount.  The  Company  entered  into  possession  of  ihe 
lanas,  and  executed  certain  of  their  works,  but  neither  summoned  the  jury,  nor  paid 
the  money.  ^ 

Held,  that  in  such  a  case  a  mandamus  would  be  granted  to  summon  a  jury,  and 
that  it  was  no  valid  return  to  sndi  mandamus  to  say  that  such  agreement  was  bind- 
ing on  the  Company,  and  that  it  could  be  enforced  in  equity,  they  having  acted 
on  it. 
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M.  T.  1850.  rated  thetewith,  md  set  oat  sections  7,  9,  18.  21,  23  and  39  of  the 
"- — V '     Lands  Clatuies  Consolidation  Act 

THB  QUEEN 

^^  It  then  stated  that  Bichard  Donne  was  seised  for  his  life  of  a 

IRISH  8.  s.    freehold  lease  for  Utos  renewahle  for  ever  in  certain  premises  in 
coMPAiiT.    ^^  parish  and  county  of  Carlow,  numbered  in  the  map  and  book  of 
reference  of  the  BaUway,  and  had  been  in  the  actoal  reoeipt  of  the 
rents  and  profits  thereof  until  the  Company  entered  into  posBeasion 
of  the  same ;  that  the  Company,  by  a  notice  to  treat,  of  the  2 lot  of 
January  1 847,  served  on  the  prosecutor,  offered  to  purchase  his  interest 
in  the  premises,  and  to  pay  compensation  for  damages  by  reason  of 
the  execution  of  the  works  of  the  Railway,  and  required  a  statement 
in  writing,  within  twenty-one  days,  of  his  estate  in 'the  lands,  or  in 
default,  that  they  would  proceed  as  provided  in  the  Lands  Clauses 
Consolidation  Act  (1846);  that  no  agreement  was  come  to  withio 
the  twenty-one  days ;  but  that  the  prosecutor,  before  the  1 1th  of 
November  1847,  furnished  the  particulars  of  his  claim,  and  that 
thereupon,  by  a  certain  memorandum  of  the  llth  of  November 
1847,  purporting  to  be  a  memorandum  of  agreement  signed  hj 
Dunne,  but  not  executed  by  the  Gompany,  the  Company  purported 
to  agree  to  purchase  the  prosecutor's  interest  for  £1250 ;  and  the 
prosecutor  agreed  that  any  jury  to  be  summoned  under  the  Act 
might  find  a  verdict  for  £800  for  purchase  of  the  proeecutor^s 
interest  in  the  land,  and  £450  for  severance  and  damage ;  that  on 
the  execution  of  the  agreement  by  Dunne,  the  Company  took  pos- 
session of  the  premises  and  executed  a  part  of  their  works  and  a 
portion  of  the  Railway,  and  that  they  were  still  in  possession,  but 
that  they  did  not  perform  their  agreement  or  pay  or  tender  the 
£1250,  or  lodge  it  in  Court  or  vest  it  in  trustees,  or  lodge  same  in 
the  Bank  of  Ireland ;  that  the  said  sums  had  not  been  aseertained 
by  arbitration  or  valuation,  and  that  the  prosecutor,  on  the  27th 
of  December  1847,  and  the  22nd  of  January  1850,  had  by  notice 
required  the  Company  to  issue  their  warrant  to  the  Sheriff  of 
Carlow  to  summon  a  jury  to  assess  compensation  to  the  prosecutor, 
but  that  the  Company  had  refused  so  to  do,  although  a  reasonable 
time  for  that  purpose  had  elapsed ;  diat  the  Company  had  refosed 
to  perform  the  agreement  of  the  llth  of  November  1847,  allegiDg 
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it  could  not  be  enforced,  and  that  the  prosecutor  was  without  any  M.  T«  1 850« 
Other  legal  remedy.  The  mandate  of  the  writ  required  the  Com- 
pany, after  due  notice  to  the  prosecutor,  to  issue  a  warrant  under 
their  common  seal  to  the  Sheriff  of  Carlow  to  empanel  a  jury  pur- 
suant to  the  Lands  Ckuses  Consolidation  Act  (1845),  to  assess 
and  determine  by  yerdict  the  sum  of  money  to  be  paid  by  them  to 
the  prosecutor  for  recompense  and  compensation  for  the  value  of  his 
interest  in  the  premises,  and  the  permanent  damage  occasioned  by 
the  works  of  the  Company,  or  show  cause,  &c. 

The  return  set  out  the  memorandum  of  agreement  of  the  11th 
of  November  1847>  made  and  entered  into  between  the  L  S.  E. 
Company  and  Dunne,  whereby  the  Company  did  for  themselves  and 
their  successors  agree  with  Richard  Dunne,  his  heirs,  executors, 
administrators  and  assigns,  to  purchase  all  and  every  his  estate, 
right,  title  and  interest ;  that  is  to  say,  the  interest  of  the  tenant  or 
lessee  under  and  by  virtue  of  an  indenture  of  lease  bearing  date  the 
30th  of  July  1806,  in  the  memorandum  of  agreement  in  the  writ 
mentioned,  for  the  lives  therein  mentioned,  with  covenant  for  per- 
petual renewal  thereof,  of,  in  and  to  all  those  several  pieces  or 
portions  of  land,  &c^  at  or  for  the  price  or  sum  of  £1250  sterling; 
and  that  in  consideration  of  the  said  agreement  Dunne  agreed  to  sell 
the  lands  to  the  Company  for  £1250,  and  to  receive  payment 
thereof  as  full  satisfaction,  and  that  the  Company  might  be  per- 
mitted forthwith  to  take  possession,  provided  ihat  the  taking  of 
such  possession  was  not  to  be  deemed  an  acceptance  of  Dunne's  title, 
or  a  waiver  of  the  right  to  investigate  the  same,  and  that  Dunne 
should  within  seven  days  produce  a  satisfactory  title  to  the  lands, 
and  that  on  payment  of  the  £1250,  or  on  a  lodgment  of  the  same 
in  Court,  or  vested  in  trustees,  Dunne  should  sufficiently  grant  and 
assign  the  premises  to  the  Company ;  and  the  return  proceeded — 
**  In  witness  whereof  the  said  Company  are  thereby  stated  to  have 
'*  affixed  their  common  seal,  and  the  said  Richard  Dunne  did  there- 
*'imto  subscribe  his  name  and  did  affix  his  seal,  the  day  and 
••year,'*  &c. 

The  return  then  alleged  that  an  indorsement  was  made  on  the 

agreem^t  relating  to  the  summoning  of  a  jurv,  and  how  the 
vol.    1.  16  L 
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M.  T.  1850.  pureliBM  mon«T  wu  to  be  asaeased,  and  that  the  verdict  waa  to  be 

, signed  by  the  Sheriff;  it  denied  the  allegation  in  the  writ  that  the 

THE   qusBN 

^^  agreement  c<nild  not  be  enfbroed,  but  that  by  reaaon  of  ita  bong 

iKtsK  a.  B.    enforcible  they  had  not  issued  their  warrant  to  aommoii  ft  juTi  and 

KAtLWAT      ... 

cofiCFAHT.     ^^  admitted  Chat  the  agreement  had  been  acted  on. 

Demurrer  and  joinder. 


M.  CDotmeUj  with  him  Brewtter^  far  the  demurrer. 

This  return  is  bad,  because  it  does  not  deny  that  Dunney  being 
tenant  for  life,  was  under  a  disability,  and  thai  therefore  the  pur- 
diase  money  should  be  ascertained  in  the  modes  specified  in  ibt 
Lands  Clauses  Consolidation  Act,  nor  does  it  traverse  the  averment 
that  the  agreement  of  the  11th  of  November  1847  was  made;  and 
iiiat  since  it  was  made  the  Company  have  been  in  possession.  No 
allegation  of  the  writ  is  denied,  and  the  return  admitting  this  agvM- 
ment  of  the  11th  of  November  1847  to  be  in  full  force  does  not 
deny  that  the  Company  have  not  iasuod  a  warrant  to  summon  a 
jury,  nor  does  it  show  how  ttue  purchaas  money  can  be  recovered  ot 
that  the  prosecutor  was  bound  to  adopt  any  other  l^ai  reAiedj. 
This  memorandum  of  agreement  could  not  be  enforced  in  a  Court  of 
Law  except  by  mandamus,  for  it  is  not  under  llie  seal  of  the  Com- 
pany nor  signed  by  them :  I%e  Queen  v.  BrieUd  and  ExeUr  RaUw^ 
Con^ny{a),  In  that  case,  because  an  agreement  was  not  under 
l3ie  common  seal  of  the  Company,  it  was  held  it  ootild  not  be 
enforced  by  action.  The  return  states  this  agreement  la  in  foU 
force,  yet  it  appears  not  to  be  exeouted  by  tlie  Company,  how  then 
can  it  be  acted  on  ?  The  7th  section  of  the  Lands  Clauses  Cimaoli- 
dation  Act  (1845)  enables  persons  under  disability  to  soil  and  oonvi^, 
and  the  9th  seiction  provides  diat  the  puvehase  meaey  or  compensa- 
tion to  be  paid  for  any  lands  to  be  purchased,  or  laifien  &om  any 
party  under  any  disability  or  ineapiicitf,  and  not  having  power  to 
sell  or  convey  such  lands  except  under  the  prDviaiunB  txf  that  or  the 
special  Act,  Bhall  not,  except  where  the  saan  shall  have  been  deter- 
mined by  the  verdict  of  a  jury,  or  by  arbitration  or  by  the  viduation  <i 
a  surveyor  appointed  by  two  Justlees  Qiider  the  Act,  be  ftaas  than  shall 

(a)  3  lUul.  Cas.  777. 
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be  detemined  hj  the  Teiiiatioii  oS  two  aUe  praetkel  wavejan,  &^  M*  T.  1850. 
aad  ftU  ludi  purchase  money  or  conqMnsatioii  is  to  be  deposited  in 


the  Beak  for  the  beaefift  of  those  interested.    The  proeectrtor  eoald  ^"^  ^™"' 
not  bind  the  persons  in  remainder  after  him  ezeept  imder  the  Lands    ikub  &  x« 
Caauses  Act ;  and  unless  the  requisites  pointed  oat  bj  the  reqpectiye    oonrAinr. 
sections  be  complied  with,  how  could  this  agreement  be  ^forced 
in  equity? 

The  Ceort  called  on  the  other  side. 


J2.  LoHgfield  and  Martiey,  contra. 

A  bBI  for  specific  performance  could  be  maintained  on  the  state 
of  fiM^ts  set  out  here,  for  the  Company  hare  obtained  possession  of 
the  lands.  The  Company  cannot  deny  the  agreement  is  bmding 
on  them,  and  therefore  they  admit  it  by  their  return^ — [Bx«aok-> 
BOBiOB,  C.  J.  Then  it  was  their  doty  to  empanel  a  jury,  and  they 
haye  not  done  so.] — The  agreement  is  binding  on  them  without  the 
intervention  of  a  jury,  because  under  that  9th  section  the  purchase 
money  might  have  been  determined  by  arbitration  or  by  competent 
suryeyors.  In  Tke  Fishmongen^  Company  y.  Boberisan  (a),  it  was 
held,  that  if  it  appear  a  party  has  receiyed  the  benefit  of  the  consi- 
deration fixr  which  he  bargained,  it  is  no  defence  to  an  action  of 
aasompsit,  brought  by  the  Corporation,  that  the  contract  was^  not 
under  their  common  seal,  and  could  not  have  been  enforced  against 
them :  London  and  Birmingham  Bailway  Compaimy  y.  WinJter  (ft). 

Brewster  replied. 

This  agreement  is  yoid  both  at  law  and  in  equity.  It  is  not 
under  the  seal  of  the  Company,  and  is  therefore  void.  True,  there 
has  been  a  part  performance  which  a  Court  of  Equity  might  notice, 
but  a  Court  of  Law  cannot ;  and  the  Court  will  not  refuse  a  man- 
damus, because  a  Court  of  Equity  would  enforce  the  contract.  No 
action  at  law  could  be  brought  on  the  contract,  because  it  is  for  the 
purchase  of  land ;  and  to  be  binding,  it  must  be  signed  by  the  party 
ehar^geable.  A  Corporation  may  seal,  but  they  cannot  sign,  and 
they  cannot  take  lands  except  authorised  by  statute.     8  &  9  Vie. 

(a)  5  Man.  6  Or.  131 ;  S.  C..6  Scott  N.  R.  56,  105.         (&)  1  Cr.  &  PhU.  57- 
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M.  T.  IMO.  c.  16,  s.  97  (Companies'  Claiues  Consolidation  Act  1846),  provide, 

yT^^      *     ^y  With  respect  to  any  contract  which,  if  made  by  private  persons, 

THB  QUXXR  «^^jq1j[  |jg  |,y  in^  required  to  be  in  writing  and  under  seal,  such 

I8I8H  8.  s.    <<  committee  or  the  directors  may  make  such  contract  on  behalf  of  the 
"  Company  in  writing  and  under  the  coumion  seal  of  the  Compaoy, 
**  and  in  the  same  manner  may  vary  or  discharge  the  same ;"  and 
again,  "  such  committee  or  the  directors  may  make  such  contract  on 
**  behalf  of  the  Company  in  writing  signed  by  such  committee  or 
**  any  two  of  them,  or  any  two  of  the  directors,"  &c    Neither  of 
these  modes  has  been  adopted  here,  and  the  seal  of  the  Corporation 
not  being  affixed  to  the  contract,  it  cannot  be  enforced :  Carter  t. 
The  Dean  and  Chapter  of  Ely  (a) ;  The  Mayor  of  Ludlow  y. 
Charlton  {h) ;  Arnold  y.  the  Mayor  of  Poole  (e) :  Regina  v.  Tkt 
Mayor  of  Stamford  (d)  ;  Paine  y.  The  Strand  Union  (e).    Dunne's 
interest  is  said  to  be  for  the  term  of  his  natural  life  in  an  estate  for 
three  liyes  renewable  for  ever ;  it  is  not  then  deriyable  out  of  tbe 
fee ;  and  the  7th  section  of  the  Lands  Clauses  Consolidation  Act 
only  deals  with  interests  carved  out  of  the  fee.     It  says : — *^  The 
<<  power  so  to  sell  and  convey  or  release  as  aforesaid  may  lawfully  he 
**  exercised  by  all  such  parties  other  than  married  women  entitled  to 
"  dower,  or  lessees  for  life,  or  for  lives  and  years,  or  for  years,  or 
«  any  less  interest,**  &c    Dunne  being  tenant  for  life,  a  jury  can 
alone  determine  the  compensation  to  which  he  is  entitied.     His 
case  is  not  within  the  7th  section. 

B14ACKBUBNS,  C.  J. 

The  Court  think  the  return  insufficient ;  the  demurrer  therefore 
must  be  allowed. 

Demurrer  allowed,  with  costs. 

W  7  Sun.  211.  (6)  6  Macs.  &  Weta.  815. 

(c)  4  Man.  &  Gr.  800.  (<0  6  Q.  B.  483. 

(e)  8  Q.  B.  326. 


Note.— The  question  that  was  incidentally  raised  in  the  above  case,  as  to  ths 
7th  section  of  the  Lands  Claaaes  Consolidation  Act  (1845),  has  been  the  subject 
of  decision  in  the  Conrt  of  Exchequer,  £.  T.  1850,  in  Leffgr.  The  Beffiat  aad 
Bal^fmtna  RaibDoif  Ccmpan^.    An  ejectment  on  the  title  was  bronght  by  tbe 
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owxier  in  fee  of  certain  lands  in  the  coimtj  of  the  town  of  Cairickfeignsag  M*T.  1860. 

Belfast  and  Ballymena  Bailwaj  Company  and  the  tenant  of  the  lands,  to  whom  Queem*i  Bench 
the  owner  had  leased  them  for  thirty  years,  with  a  strict  danse  against  alienation 
or  sob-letting.  The  tenant  assigned  a  few  perches  to  the  Company  to  enable  them 
to  cany  pipes  for  the  supply  of  water  to  their  reserroir,  and  the  Company  had  paid 
the  tenant  the  compensation  he  demanded.  They  had  no  dealing  with  the  owner, 
but  he  required  compensation  also,  and  the  Company,  only  requiring  a  temporaiy 
occapation  of  the  land,  declined  to  give  him  any,  and  he  thereupon  brought  his 
ejectment  for  the  forfeiture.  At  the  trial  it  was  insisted  on  behalf  of  the  Com- 
pany that  there  was  no  forfeiture  of  the  tenant's  interest,  the  Lands  Clauses  Act 
making  the  assignment  a  compulsory  one ;  and  the  6th,  7th,  12th  and  15th  sec- 
tions of  the  Lends  Clauses  Act  were  relied  on,  but  the  learned  Judge  before  whom 
the  case  was  tried  (Crakpton,  J.)  directed  a  verdict  for  the  plaintiff,  reserving 
the  question  for  the  Court  above.  On  the  argument  the  7  G,  4,  c.  29,  and  2  W,  4, 
c  17  (the  Sub-letting  Acts),  were  relied  on  by  the  plaintiff's  Counsel  (Joy, 
CtHagm,  and  C.  A,  W.  Staoarf),  and  they  pressed  their  argument  on  the  7th 
aection  of  the  Lands  Clauses  Act  to  the  extent  that  a  Company  could  not  deal  with 
a  terminable  interest,  but  were  bound  to  purchase  the  fee.  The  defendant's 
Counsel  (Cribmore,  Whitende,  Napier  and  Fahon)  relied  on  the  16th  section  of 
the  Bulways  Clauses  Act  in  connexion  with  the  Lands  Clauses  Consolidation  Act, 
ooQtendiog,  as  below,  that  the  assignment  was  compulsoiy,  and  that  the  Company 
were  empowered  to  do  all  necessary  acts  for  using  the  Railway,  and  that  requiring 
the  ten  perches  but  for  a  limited  period,  they  were  not  bound  to  deal  for  the  fee. 
The  Court  of  Kxchequer  (Pennefiither,  B.,  Richards,  B.,  and  Lefroy,  B.),  how- 
ever,  were  of  opinion  tiiat  the  Company  were  bound,  and  that  they  could  not 
deal  with  the  tenant  without  regard  to  the  estate  of  the  owner. 

The  lOeth,  111th  and  112th  sections  of  the  Lands  Clauses  Consolidation  Act 
vrere  not  xefisRed  to  in  the  argument ;  they  appear  to  contemplate  the  case  of  a 
Company  dealing  with  a  terminable  interest;  for  they  provide  for  the  Company 
purchasing  or  redeeming  the  interest  of  a  mortgagee  of  lands,  and  that  **  whether 
they  ahaU  have  previously  purchased  the  equity  of  redemption  of  such  lands  or 
not,"  Ac  It  is  extremely  difficult  to  put  a  sensible  construction  on  the  7th  section 
kf  to  make  it  conformable  with  the  intention  of  the  framers  of  the  Act. 
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EDWARD  HORNSBY, 
Seeretaiy  to  tbe  Commisnoners  of  PnUie  Works, 

9. 

WILLIAM  LAUNCELOT  SLACK. 


Nov.  7. 


Bond  of  pay.  This  was  an  action  of  debt  on  a  bond.    The  declaration  slated  that 

dork  to  Com- 

murionen    of  'Hhe  said  defendant  heretofore,  to  wit  on,  Ae^  by  Me  oertain  writing 

Public  Works, 

conditioned       "  obligatory,  sealed  with  his  seal,  and  now  shown  to  the  Barons  of 

from   time  to  "^^  Majes^s  Excheqaer  here,  the  date  wheseof  is  the  day  aad 

xvqiiiied,    to     *'j^^  ^^  aforesaid,  acknowledged  himself  to  be  held  and  firmly 

^^^  fo^aU  ^  ^^^^  ^  ^®  phuntiff,  so  being  Secretary  of  the  CoimmssioDers  rf 

md  So  i^e  "^^^'^  Works  as  aforesaid,  in  the  said  snm  of  £400,  to  be  paid  to 

rfJ^is^ret  « the  said  plaintiff  as  such  Secretary  as  aforesaid,  m  trust  for  the 
and    pay 

the  moneys     **  said  Commissioners  of  Poblic  Works  in  Ireland  and  their  snooes- 
dne  on  the  ba- 
lance of  sncfa  ^sors,  yet  the  said  defendant^  although  often  requested  so  to  do, 
acooont  to  the 
said  Commis-  ^hath  not,"  <S». 

In     misHmk       I*!©*- — The  defendant  then  craved  oyer  of  the  said  writing  obli- 

on  the  bond,  gatory,  which  was  read  to  him,  and  of  the  condition  of  the  said  writ- 
replicatioa 

stated  as    a  ing  obligatory,  which  was  read  to  him,  in  these  words : — **  Whereas 

breacfay    tfiat 

althoo^    de-  **the  above-bounden  W.  S.  (the  defendant)  has  been  appointed  by 

fendaat   had 

acooQnt6d,'and  **  the  above-mentioned  Commissioners  to  the  office  of  pay-derk  of  tbe 

a  lazffo    snm 

was  dne  on  "  said  Commissioners ;  now  the  condition  of  this  obligation  is  such, 

account,  yet    "that  if  the  said  W.  S.  do  and  shall  from  time  to  time,  and  at  all 

did  not  make  "^^^  hereafter  during  his  continuance  in  his  said  office,  faithfully^ 

^OT  ^^i?e  " ^<>n®8*ly»  diligently  and  carefully  execute,  perform  and  dischai^ 

balance,  Ac      u  ^he  duties  of  said  office,  and  shall,  so  soon  as  he  shall  or  may  fiom 

Bcjoinder — 
that  defendant 

paid  part  of  said  balance  and  make  good  answer  for  the  residoe  thns,  that  he  was 
neoessaxily  traTeDing  on  the  pnblic  way  in  disdiam  of  his  dnty,  with  such  residue 
on  his  person,  when  the  same  was  violently  and  feloniously  stolen  and  taken  from 
him,  &C. 

Heldt  on  oeneral  demurrer,  that  the  acts  of  strangers  to  the  bond  could  not  dis- 
chaige  the  obligor. 
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"time  to  time  be  thereto  required,  give  and  deHver  in  writing  a  M.  T.  1850. 

"  juet  and  true  acoomit  of  all  moneya,  paperi,  writings,  books  or     ^^**^^- 

"otber  things  which  in  his  said  office  shall  or  may  come  to  the 

<«  haads  of  the  said  W.  S^  and  which  he  shall  be  entrusted  with, 

''and  also  make  good  answer  for,  and  pay  the  moneys  due  on  the 

''  balaooe  of  such  aeooont  to  the  said  Commissioners  or  their  succes- 

''sors,  or  such  person  or  persons  as  the  said  Commissioners  shall 

''appoints  and  shall  and  do    moreover  well  and  sufficiently  save 

"harmless  and  ke^  indemnified  the  said  Commissioners  and  their 

"siiccessoni  from  and  against  all  losses,  damages,  actions,  snit% 

"eoslB^  chai^gesand  expenses  which  may  be  sued,  commenced  or 

"imweeuted,  or  whi(^  they  the  said  Commissioners  or  their  sncces- 

"aeiB  may  bear,  sustain  or  be  put  unto,  for  or  by  reason  or  meaiis 

"of  aay  natter,  cause  or  thing  whatsoever  committed,  neglected, 

"eiiitled  or  auflered  to  be  done  by  the  said  W.  S.  in  or  during  his 

"said  office  or  department^  then  this  obligation  to  be  void  and  of 

"Mm-cAect|  or  else  to  be  and  remain  in  full  force  and  vixiae;" 

which  being  read  and  heard,  the  said  defendant  saith  that  he  did 

from  time  to  time,  and  at  all  times  after  the  making  of  the  said 

wtiting  obligatory,  and  the  said  condition  thereof  and  before  the 

exhibiting  of  the  said  bill  of  the  said  plaintiff  in  this  behalf, 

fiuthfally,  honestly,  diligently  and  carefully  execute,  perform  and 

diBoharge  all  and  singular  the  duties  of  said  office,  and  did  from 

time  to  time  during  all  the  time  aforesaid,  as  he  was  thereunto 

required,  give  and  deliver  in  writing  a  just  and  true  account  of  all 

Aoaeys,  papers,  writings,  books  or  other  things  which  in  the  said 

office  did  come  to  the  hands  of  him  the  said  defendant,  or  which 

ha  was  entrusted  with,  and  did  from  time  to  time  during  all  the 

ttee  aforeaaid,  make  good  answer  for,  and  pay  all  and  singular  the 

moneys  due  on  the  balance  or  balances  of  such  account  or  accounts 

to  the  said  Commissioners,  or  to  such  perscm  or  persons  as  they, 

diwiiig  all  the  period  albresaidi  did  appoint^  and  did  moreover  well 

and  eaffidentiy  save  harmless  and  keep  indenmified  the  said  Com- 

iHsaicneni  and  their  successors  fit>m  and  against  all  losses,  damages, 

aolioDB,  suits,  costs,  charges  and  expenses  which  might  be  or  were 

Htsd»  commenced  or  prosecuted,  or  which  they  the  said  Commis- 
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M.  T.  1850.  sioners  or  their  successors  might  or  did  bear  or  sustain^  or  might  be 
^^^'  or  were  put  unto  for  or  by  reason  or  means  of  any  matter,  cause  or 
thing  whatsoever  committed,  neglected,  omitted,  or  suffered  to  be 
done  by  him  the  said  defendant  in  or  during  his  said  office  or  depart- 
ment, according  to  the  tenor  and  effect  of  the  said  condition  of  the 
said  writing  obligatory  ;  and  this  the  said  defendant  is  ready  to 
verify,  wherefore  he  prays  judgment,  &c. 

Replication,  that  the  said  plaintiff  ought  not  to  be  barred,  because 
he  says  that  the  said  defendant,  in  the  said  condition  of  the  said 
writing  obligatory  mentioned,  remained,  and  continued  in  the  aer^ 
vice  and  employment  of  the  said  Commissioners  ofJFublic  Works,  as 
such  pay-clerk  as  in  the  condition  in  said  vniting  obUgatoiy  men- 
tioned, for  a  long  space  of  time,  to  wit  from,  &c^  until,  &c. ;  and  the 
said  plaintiff  protesting  that  during  the  said  time  that  the  said 
defendant  so  remained  and  continued  in  the  said  service  and  employ- 
ment of  the  said  Commissioners  as  such-pay  clerk,  he  the  said 
defendant  did  not  from  time  to  time,  and  at  all  times  after  the 
making  of  the  said  writing  obligatory,  and  the  said  condition  thereof 
faithfully,  honestly,  diligently  and  carefully  execute,  perform  and 
discharge  all  and  singular  the  duties  of  the  said  office  in  the  said 
condition  of  the  said  writing  obligatory  specified,  comprised  and 
mentioned,  according  to  the  tenor  and  effect,  true  intent  and  mean* 
ing  of  the  said  condition  of  the  said  writing  obligatory :  the  said 
plaintiff  for  a  breach  in  fact  saith,  that  although  the  said  defendant 
did,  during  the  said  time  that  he  so  remained  and  continued  in  anch 
service  and  employment  of  the  said  Commissioners  as  such  pay-dfirk 
as  aforesaid,  to  wit,  &c^  when  required  so  to  do,  give  and  deliver  in 
writing  to  the  said  Commissioners  an  account  of  the  several  BumB 
of  money  which  in  the  said  office  came  to  his  hands,  and  although 
there  was  on  the  balance  of  said  account  a  large  sum  of  money, 
to  wit,  the  sum  of  £360,  due  to  the  said  Commissioners  by  the  said 
defendant,  yet  the  said  defendant  did  not  make  good  answer  for,  or 
pay  to  the  said  Commissioners  the  sum  so  due  on  the  balance  of 
said  account  to  the  said  Commissioners,  although  the  said  defendant 
was  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
place  aforesaid,  requested  so  to  do,  but  hath  therein  wholly  failed 
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«Dd  made  detmsAt^  aad  the  said  ram  of  monej,  to  wit,  the  ram  of  M.  T.  18C0 


£M0  8o  doe  on  the  balance  of  raoh  account,  is  still  wholly 

aftid  nnaatisfied  to  the  said  Commissionen,  contrary  to  the  form  and 

efieot  of  the  said  condition  of  the  said  writing  obligatory,  to  wit,  &e.; 

and  dua  he  is  ready  to  Tevify,  wherefore  he  prays  judgment,  &0w 

Bejoinderr— And  the  defendant,  as  to  the  said  replicatioii  to  his 

said  plea,  saith  that  the  plaintiff  oi^t  not,  &e.,  because  he  saith  as 

to  the  sum  of  £M  sterling,  parcel  of  the  sum  due  on  the  balance  of 

the  said  account  in  said  replication  mentioned,  that  whilst  he  the 

defendant  eontinned  in  the  service  and  employment  of  the  said 

CommiasaoBers  of  Public  Worka  in  Ireland,  as  such  pay*cleri[,  and 

after  the  giving  and  delivery  of  said  account  in  said  replication 

mentioned,  md  after  he  the  defendant  was  so  requested,  as  in  said 

replkatioB  mentioned,  and  before  the  exhibiting  of  the  plaintiff's  bill 

in  Ihia  behalf,  to  wit,  on  the  day  and  in  the  year,  and  at  the  place 

In  the  said  r^ication  mentioned,  he  the  defendant  did  pay  to  the 

aaid  Commissioners,  &0.,  the  said  snm  of  £60  sterling,  parcel  of  said 

9&m  due  on  ^e  balance  of  said  account  in  said  replication  mentioned ; 

and  as  t»  tha  mm  of  £290,  the  residue  of  the  sum  due  on  the 

bafafnoe  ai  said  account,  the  defendant  saith  that  whilst  he  continued 

in  the  serriee  and  employment  of  the  said  Commissioners,  &o^  ae 

8«eh  pay-ckrk,  and  after  Ae  giving  and  delivery  of  the  account  in 

aaid  replication  mentioned,  and  belbre  the  exhibiting  of  the  bill  of 

the  plaintiff  in  this  behalf  to  wit,  on  the  day  and  year  and  at 

Hier  plaee  in  said  replieatioii  mentioned,  he  the  said  defendant  did 

mafco  good  answer  fev  the  said  sum  of  £290  sterling,  tiie  residue  of 

said  sum  so  due  on  the  balance  of  the  said  aceoant  to  the  said 

CommiflBioners,  dsc^  in  manner  following ;  that  is  to  say,  that  after 

Ae^  gMng  and  deliTery  by  the  defendani  of  the  said  account,  aa  in 

uM  repUeataos-  mentioned,  of  £290  sterling,  ^  residue  of  the  said 

am  mentioned,  and  whilst  the  said  sum  so  due  on  the  balance  of 

Hie  said  account  remained  in  the  hands  <^  the  defendant  as-  raeh 

pay-eleric,  and  before  such  request  made,  in  the  said  replication 

mentioned,  and  before  the  exhibiting  of  the  bill  of  the  plaintiff  in  this 

befaidi^  to  wit,  on  the  day  and  year;  and  at»  the  place  aforesaid,  l&e 

dtofondant,  as  sooh  pay-el^k,  neoesaarily  and  unavoidably  had  the 

vol..  1  17  I. 


BomiraK 


aiiAim* 
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M.  T.  1850.  said  Bam  of  £290  Bterling,  the  residue  of  the  said  sum  so  doe  on  the 
Exchequer. 

balance  of  said  account,  in  his  the  defendant's  custodj,  upon  a 

public  highway  situated  at,  &c.y  to  wit,  at  the  place  anE  in  the 
county  of  the  city  in  said  replication  mentioned ;  and  whilst  the 
defendant  was  then  and  there  necessarily  and  unavoidably  travelling 
and  returning  upon  and  along  the  said  public  highway  from  the 
place  where  he  had  been  discharging  and  performing  his  duties  as 
such  pay-clerk,  unto  and  towards  his  the  defendant's  resideneei 
certain,  to  wit,  twenty  malefactors,  to  the  defendant  unknown,  upon 
him  the  said  defendant  did  then  and  there  feloniously  make  an 
assault,  and  him,  the  said  defendant,  in  bodily  fear  and  danger  of 
his  life  then  and  there  feloniously  did  put,  and  the  said  sum  of  £290 
sterling,  the  residue  of  the  said  sum  so  due  on  the  balance  of  said 
account,  from  the  person  and  custody,  and  against  the  will  of  the 
said  defendant,  then  and  there  feloniously  and  violently  did  Bteal, 
take  and  carry  away  ;  of  all  which  the  defendant  immediately  after- 
wards, and  before  the  exhibiting  of  plaintiff's  bill,  to  wit,  on  the 
day  and  year  aforesaid,  &c.,  gave  due  notice  to  the  said  Commia- 
sioners,  &c^  and  afterwards,  after  the  defendant  was  required  by  the 
said  Commissioners  to  make  good  answer  for  the  said  sum  of  £290 
sterling,  the  residue  of  said  sum  so  due  on  the  balance  of  aaid 
account,  as  in  said  replication  mentioned,  and  before  the  exhibiting 
of  the  plaintiff's  bill  in  this  behalf,  to  wit,  &c^  the  said  defendant^ 
upon  being  so  requested,  did  make  good  answer  to  the  said  Commis- 
sioners for  the  said  sum  of  £290  sterling,  the  residue  of  the  aaid 
sum  so  due  on  the  balance  of  said  account  in  manner  aforesaid ;  and 
this  the  defendant  is  ready  to  verify,  &c. 

General  demurrer. — The  following  points  were  noted  for  argu- 
ment ;  first,  because  the  alleged  felonious  taking  and  carrying  away 
of  the  said  sum  of  money,  the  balance  due  on  the  said  defendant's 
account  as  in  said  rejoinder  stated,  is  no  answer  in  law  for  the  breach 
of  the  condition  of  the  said  bond  in  plaintiff's  replication ;  secondly, 
that  the  facts  set  forth  in  the  said  rejoinder  do  not  amount  to  a  per^ 
formance  of  the  condition  of  the  said  bond,  the  breach  whereof  ia  set 
forth  in  the  plaintiff's  replication ;  thirdly,  that  the  said  rejoinder  is 
not,  as  it  professes  to  be,  in  confession  and  avoidance  of  the  plain- 
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tiff's  replication ;  fourthly,  and  that  it  evades  the  issue  tendered  by  M.  T.  1850. 

Exchequer, 

the  said  replication,  and  is  not  a  traverse. 


J,  Perrin^  for  the  demurrer,  contended  that  the  matters  averred 
by  the  rejoinder  as  an  excuse  for  non-performance  of  the  conditions 
of  the  bond  could  not  be  maintained  as  such,  as  the  non-performance 
could  only  be  excused  by  acts  of  the  obligee.  Vere  v.  Smith  (a) 
is  the  strongest  case  that  can  be  relied  on  by  the  other  side ;  but 
that  case  is  clearly  distinguishable  from  this.  In  Vere  v.  Smith,  the 
defendant  rejoined  '^that  the  defendant  had  a  desk  in  plaintiff's 
**  counting-house  in  which  he  put  the  money  ;  that  certain  malefactors 
'^  broke  into  his  (the  plaintiff's)  counting-house  and  stole  it,  where^ 
**  with  he  acquainted  the  plaintiff."  There  it  was  the  act  of  the 
obligee  to  leave  his  counting-house  in  such  an  unguarded  position 
that  it  could  be  broken  into  and  robbed.  It  also  appears  from  the 
report  of  that  case  that  the  decision  of  the  demurrer  was  adjourned, 
and  that  the  demurrer  was  afterwards  waived,  and  issue  taken  on 
the  robbery.  Neither  is  that  case  cited  in  Com,  Dig,,  or  Roll,  Abr, ; 
and  therefore  not  to  be  deemed  of  much  authority.  To  show  that  it 
18  only  by  the  acts  of  the  obligee  that  the  obligor  can  be  discharged 
from  the  performance  of  the  conditions  he  binds  himself  to  per- 
form, Ck>unsel  cited  Com.  Dig,,  tit.  Condition,  L.  6 ;  JRoll,  Abridg,, 
p.  454,  n.  8,  and  the  cases  collected  in  Ch,  on  Covt,,  4th  ed.,  p.  630. 


Carleton,  in  support  of  the  pleading,  relied  on  Vere  v.  iS^mtVA  (fi) 
BB  completely  in  point,  and  referred  to  the  reports  of  the  cases  in 
Xehie  and  Veniris  as  showing  that  a  decision  had  been  pronounced 
in  the  case,  and  cited  Stephens  on  Pleading,  p.  382,  &c. 

In  Coggs  v.  Bernard  (c),  there  are  five  species  of  bailment  enu- 
merated by  Lord  Holt.    The  fifth  species  is  called  ^'  locatie  operis 
fadendir    The  definition  of  that  species  is  given  in  1  Smith's 
Lead.   Cos,,  p.  101,  3rd  ed.,  thus: — "In  this  case  goods  are  en- 
trusted by  the  bailor  to  the  bailee  to  be  safely  kept,  or  to  be 
**  carried,  or  to  have  some  work  done  upon  them  for  hire  to  be  paid 

(fl)  2  Lev.  5;  S.  C.  2  Kob.  761,  779,  880;   1  Vent.  121. 
(b)  Vide  snpra.  (c)  2  Ld.  Raym.  909,  914. 


<« 
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M.  T.  185(K  '<  to  thA  Uilee."  This  u  a  omb  of  Irailneni  it  Oie  fifth  ipeoM,  Md 
there  ia  no  liability  in  case  of  robbery— -lobbery  dktiiiot  firam  aleal- 
ing — ^the  diBtinction  is  taken  in  10  Hen,^  pp.  6,  21. 

Ck>an8el  ako  cited  Banion's  can  (8  JBrf.  2) ;  PHsoh.  ilAr.Detiaoe, 
59 ;  Sir  WMiam  Jamm*  BaUm.  p.  39;  SottOeoU^s  mse(29  Lib.); 
Astiaforium,  PL,  p.  28;  BuUef^s  N.P^  p.  70 ;  12m  v.  iTfU (aj ; 
Ai^»  JfoarwiM,  p.  92;  WoadKjffVs  ea$e(b);  1  i2otf.  Abr.y  p.  2; 
iSicA  V.  Kneeland  (c);  ifort  v.  iS2m  (cQ;  A-tfU^  v.  llialff  (e); 
Woof  9  Inst.  Cro.  Law,  B.  1,  C  1,  p.  27 ;  Sir  WiUiam  Jcmi? 
SaOm.  p.  119;  1  SmiMs  Loading  Cm.  p.  101,  3rd  od.;  Batak^ 
wott  V.  Cooke  (/) ;  Hodgson  y.  FmUarion  (g) ;  NoUh  t.  Am- 
ssM  (h) ;  Doormsm  v.  a/imJUiif  (t). 

C  Fiizaibbon  followed  on  aame  side. 


The  AUomeg^Oeneralj  in  reply,  rrferrod  to  3  Bj^  p.  346  *.— 
»  When  the  performance  of  the  condition  of  a  bond  becomee  impoi- 
''ailile  by  the  act  of  the  obligor  or  of  any  other  person  than  the 
**  obligee,  mich  impossibility  farms  no  answer  to  an  action  on  the 
'^bond;"  and  contended  that  the  law  as  there  atated  oould  not  be 
oontroTcrted. 

PieoT,  G.  B. 

This  case  has  been  rested  on  two  grounds : — ^First,  the  authority 
of  Vors  y.  SmM  $  secondly,  the  analogy  between  this  <eiSe  and 
contoaots  of  bailment.  The  case  of  Vere  y.  Smiik  is  deaiiy  dis- 
tiagaishable  from  the  present  There  the  derk  lodged  the  moaey 
in  a  desk  in  his  master's  coaoiilig-hoiise.  Hie  ocmating-lionse  was 
braken  into  and  the  money  was  abstracted  fe^m  the  desk.  Under 
aiieh  oiroanutances  the  money  may  be  considered  to  hare  been 

(«)  2  C.  6.  877.  (5)  F.  Moove,  462. 

(e)  Cro.  Jac  830.  (^  1  Vaat  lOD,  fW;  Sir  T.  Say.  9MI. 

(e)  8  C.  ftp.  207.  C0  6Ta«i.OT. 

{g)  4  Tann.  787.  (A)  WiUm,  118. 

(0  2  Ad.  a  1S1.  256. 
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delivered  into  the  custody  of  the  aaster ;  and  therefore  the  oontrsot  M.  T  AS6B. 
of  the  clerk  was  performed,  or  it  may  have  been  oonfiid«;ed  as  the 
nuuster,  the  obligee,  had  not  provided  sufficient  means  to  protect  his 
counting-house  from  robbery,  the  clerk  was  excused  £rom  perfonn- 
anoe  by  the  act  of  the  obligee.    With  respect  to  the  second  grooad, 
the  authorities  have  been  most  clearly  stated,  and  an  aUe  historical 
review  has  been  given  of  them  by  Mr.  Carletan.    And  if  this  was 
the  case  of  a  bailment,  the  principle  of  those  cases  might  be  applic- 
able to  a  contract  which  did  not  amount  to  more  than  an  obligation 
to  act  as  a  bailee.    But  this  is  not  a  contract  of  that  nature.    It  is 
a  contract  under  seal  to  do  specific  things ;  and  the  liability  of  the 
obligor  must  be  determined  by  the  construction  of  die  contract  itsel£ 
The  bond  is  conditioned  for  these  specific  matters — ^namely,  that  the 
defendant  **  shall,  so  soon  as  he  shall  firom  time  to  time  be  thereunto 
'^  required,  give  and  deliver  in  writing  a  just  account  of  all  moneys, 
**  &c>^  which  in  the  said  office  shall  or  may  come  into  the  hands  of 
**  the  said  William  Launcelot  l^ck,  or  which  he  shall  be  eatrusled 
"  with :  and  abo  make  good  antwer  for  and  pay  the  moneys  due 
**  on  the  balance  of  such  account  to  the  said  Commissioaers  or  their 
^  successors,  or  to  such  person  or  persons  as  the  said  Commissioners 
"shall  appoint;  and  shall  and  do  moreover  well  and  sufiiciently 
«<0ave  harmless,"  &c. 

Upon  his  obligation  to  account  there  is  no  question.  He  deH- 
Tered  an  account  charging  himself  with  a  balance.  Then  as  to  die 
obligation  to  answer  for  and  pay,  the  defendant  avers  thai  he 
satisfied  that  obligation  without  paying  the  money.  Now  the  ol|||eot 
of  this  contract  plainly  is,  that  the  money  which  the  defendant  gets 
shall  be  paid,  and  in  such  a  contract  the  acts  of  third  parties, 
strangers,  can  be  no  answer;  the  act  of  the  obligee  will  excuse 
performance,  but  not  the  act  of  a  stranger. 

If  a  party  contracts  to  perform  even  what  is  impossible,  he  lands 
himnrifi  and  must  answer  for  the  consequences  of  non-performaoce. 
Here  the  defendant  has  contracted  to  pay  money ;  he  has  not  paid 
it,  and  a  calamity  not  provided  for  in  the  coaftraet  cannot  «zmieniite 
him  from  liability.  It  is  asked,  would  the  party  be  liable  for  the 
balance  of  the  account,  even  though  he  had  paid  it  away  to  the 
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M.  T.  1850.  workmen  in  discharge  of  his  duty?  I  yield  to  that  argnment  I 
think  that  might  be  a  payment,  the  proof  of  which  might  be  an 
''  answering  for  **  the  money  so  paid ;  bat  here  that  was  not  done. 
The  defendant  has  not  paid  the  balance  of  the  account.  The  con- 
tract has  therefore  been  broken.  There  must  be  judgment  for  the 
plaintiff;  and  he  seeks  to  discharge  himself  not  by  payment,  bat 
by  a  calamity  which  he  says  has  prevented  payment. 


LSFROT,  B. 

This  case  is  a  very  simple  one.    The  argament  for  the  defendant 
amounts  to  this  ;  that  we  must  construe  this  contract  as  if  there  had 
been  an  exception  in  the  case  of  robbery — ^no  rational  man  would 
enter  into  such  a  contract ;  much  less  could  a  board,  acting  on 
behalf  of  the  public,  be  expected  to  do  so.    Such  a  construction 
then  is  repugnant  to  any  reasonable  intendment,  as  much  as  to  the 
terms  of  the  contract.    The  contract  is  to  pay,  and  it  cannot  be 
frittered  away  by  the  other  words  of  the  contract,  or  by  refining  on 
them.     He  was  not  in  the  light  of  a  servant  or  messenger  who  was 
employed  to  carry  a  particular  sum  of  money  for  a  special  purpose, 
and  was  robbed  of  it  on  his  way.    He  was  a  clerk  entrusted  with 
moneys  for  which  he  was  to  account.    He  had  accounted  and  paid 
a  portion  of  his  balance ;  the  residue  he  retained  and  carried  about 
at  his  own  risk.     I  admit  he  says  he  was  travelling   as  a  pay- 
clerk,  and  necessarily  had  the  money ;  but  what  was  the  necessity? 
He  was  bound  to  have  paid  it.    He  was  under  no  necessity  to  keep    ' 
it,  and  must  therefore  be  answerable  for  it  according  to  his  contract 
The  cases  cited  with  respect  to  contracts  of  bailment,  or  for  the 
conveyance,  &c.,  of  goods,  do  not  apply.     There  the  law  measures 
the  liability  according  to  the  nature  of  the  duty  and  the  implied 
undertaking ;  but  here  we  have  to  do  with  the  express  engagement 
of  the  party.    He  has  made  his  own  contract,  and  must  discharge 
himself  by  the  terms  of  it.    No  matter  dehors  will  be  sufficient, 
except  it  may  be  the  acts  of  the  obligee,  if  prevented  thereby  fix>m 
performing  his  contract,  of  which  there  can  be  no  pretence  here. 

Judgment  for  the  plaintiff. 
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M.T.  1850. 

Exchequer. 


M'MAHON  V.  CORBETT. 


Nov.2fi. 


Mb.  W.  Brebeton  moyed  on  an  affidavit  that  Mr.  bcnven  should  Where    the 

costs    of   ob- 
yacate  the  registry  of  a  certain  judgment,  registered  in  his  office,  taining  a 

judfimeiit   are 
at  the  conusee  B  expense,  and  that  the  costs  of  obtaining  the  judg-  not  added 

ment  be  added  to  the  judgment  on  the  roll.  leri^,  it  if 

The  affidavit  stated  that  the  defendant  had  agreed  to  pay  the  ^^^^'  ^^ 

amount  of  the  judgment  and  costs  in  a  certain  manner ;  and  in  ^®°^  ^^^ 

**     ^  'to  yacate  the 

consequence  the  costs  were  not  taxed  and  added  to  the  judgment  "^^^ 
before  it  was  registered.  The  defendant  had  not  fulfilled  his 
engagement,  and  it  is  now  sought  to  have  the  costs  added  to  the 
judgment  on  the  roll,  in  order  to  have  the  judgment  and  costs  both 
roistered ;  but  to  do  that,  it  is  necessary  to  vacate  the  registry 
already  had« 


Pbnnsfathbb,  B. 

You  are  entitled  to  the  order. 

Mr.  Brereion. 

And  to  the  costs  of  the  motion,  as  there  has  been  bad  faith  ? 


Pbjtnbfathbb,  B. — No. 
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H.  T,  1861. 


M^EEOGH  tr.  GALLAGHER. 

Tkex^edodbe^   Mb«.Lawijb88  apnlied  to  ike  Court  for  an  order  oi»  HvBtsitlnt  of 
togofajniBw 

meiu  aflModad  Judgments  to  correct  an  emnr  in  the  redoeksting  of  tfao  jadgmoBt 


the    njune       in  this  case,  fay  snbBtitutuiff  the  name  **  Peter"  lor  the  neme  **  Jokn," 

Ihe    xune    .    <^  tl>^  Christian-name  of  the  plainti£    The  affldarit  of  the  phuntiff 

^tittini^  P^i^  M'Keogh  stated  that  in  or  as  of  Trinity  Term  1836,  he  under 

vnto  mn^  the  name  of  Peter  M'Keogh  ohtained  a  judgment  against  the  deliBiid- 

^'^''■^•*****-  ani  Matbew  Gallagher  for  £100,  with  £S.  38.  oosta.    Th«t  on  ti» 

3l8t  of  October  1844  the  plaintiff  made  the  nsoal  affidavit  £ir  the 

purpose  of  haying  said  judgment  redocketed  parttnnt  to  9  &  4» 

o.  35*    That  it  appeared  firom  the  redoeketing  book  that  the  said 

jn^^ment  was  redocketed  bj  mistake  in  die  name  of  John  M*Keo|^ 

and  not  of  Peter  M^eogh,  which  is  the  plaintiff's  tme  name.    That 

the  said  judgment  had  never  been  redocketed  otherwise  than  in  the 

name  of  John  M'Keogh,  on  the  31st  of  October  1844,  and  that  no 

judgment  for  that  amount  or  of  that  Term  against  said  Maihew 

Gtdlagher  has  been  redocketed  in  the  name  of  Peter  M'Keogh. 

The  affidavit  upon  which  the  judgment  was  redocketed  stated  Uie 
name  of  tlie  plaintiff  correctly,  as  appeared  by  the  affidavit  produced 
in  Court. 

Mr.  Lawtets  submitted  that  the  error  clearly  originated  with  the 
officer,  and  that  his  client  would  on  that  ground  alone  be  entitled  to 
the  order  sought. 

Lefbot,  B.* 

Under  the  circumstances,  I  think  you  are  entitled  to  the  order. 

•Sohu. 
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H.  T.  1851. 

Exchequer. 


Lessee  SCULLY  t^.  CASUAL  EJECTOR. 


Jan,  21. 


MuBPHT  applied,  on  behalf  of  the  lessor  of  the  plaintiff,  for  an  Scire  facias  to 

order  on  the  officer  to  permit  a  scire  facias  to  revive  the  judgment  ment  in  eject- 

*^  ''  •'     ^  ment,  not   to 

in  this  canse  to  be  issued  as  of  course  pursuant  to  the  provisions  of  usne  as  of 

course    nnder 
the  I68ih  Greneral  Order ;  and  in  support  of  his  application  referred  the  168th  Ge- 
neral Order, 
to  £eliy  on  Scire  Facias^  pp.  134,  135,  140,  to  show  that  the  prac- 
tice had  been  to  revive  judgments  in  ejectment  bj  scire  facias;  and 
to  show  also  that  in  the  Queen's  Bench  the  practice  had  been  to 
issue  the  scire  facias  as  of  course  at  any  time  within  ten  years ; 
and  submitted  that  although  the  practice  in  this  Court  had  been 
different  hitherto,  it  seemed  probable  that  for  the  sake  of  uniformitj 
of  practice  the  Queen's  Bench  practice  had  been  adopted  by  all  the 
Courts  in  framing  the  General  Orders. 

PsNmBFATHBB,  B. 

The  Bule  was  never  intended  to  apply  to  judgments  in  ejectment. 

Motion  refused. 


DALY  t^.  COTSMAN. 

Jan.  23. 


B.  Syefrens  applied  to  the  Court,  on  behalf  of  the  plaintiff,  the  Action  by 

payee  against 

payee  of  a  promissory  note,  for  liberty  to  file  a  declaration  in  this  maker  of  a 

note,   made 

case,  deviating  firom  the  form  prescribed  by  the  Greneral  Orders.  payable  in  the 

body  of  it  at 
a  particalar  place. 

Form  in  sdiednle  to  Greneral  Orders  inapplicable,  as  presentment  necessajy  to  be 
avened. 

Liber^  given  to  depart  from  fonn  in  schediile,  and  costs  of  the  motion. 
voi*.  1  18  L 
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Hs  T.  1851.  The  action  was  against  the  maker  of  a  promiBSory  note,  made' 
payable  in  the  body  of  it  at  a  particular  place ;  and  it  is  necessary 
to  aver  in  the  declaration  and  prove  at  the  trial  presentment  it 
that  particular  place.  By  the  13  Vie.  c.  18,  s.  18,  the  Judges  are 
required  to  provide  a  plain  and  simple  form  of  declaration,  which  in 
certain  actions  (therein  mentioned)  is  to  be  used,  and  no  other, 
unless  the  Court  in  which  such  action  is  brought  shall  on  motion 
make  an  order  to  the  contrary. 

By  the  46th  Greneral  Order  the  Judges  have  accordingly  pro- 
vided that  *'  The  forms  of  declaration  in  the  first  schedule  to  these 
"  Orders,  with  such  variations  according  to  the  directions  herem  as 
^*  each  case  may  require,  shall  be  used  in  all  cases  within  the  18th 
*' section  of  the  stotute  13  Vie.  c  18." 

Couni^  having  then  read  the  form  of  the  count  on  a  promissory 
note  by  payee  against  maker,  given  in  the  first  schedule  to  the 
Greneral  Orders,  stated  that  in  that  form  there  is  no  averment  of 
presentment  at  the  place  mentioned  in  the  body  of  the  instrument^ 
and  the  omission  would  be  fatal  at  the  triaL  The  necessity  for  the 
application  arose  finom  the  negative  words  of  the  Act,  ^' that]  no 
other  form**  should  be  used  than  that  settled  by  the  Judges. 

LxraoT,  B. 

If  the  form  settled  and  approved  of  by  the  Judges  under  the  Act 
of  Parliament  omit  that  averment,  may  not  it  have  been  intended 
to  dispense  with  the  necessity  for  it  in  future  ? 

The  Judges  in  England  held  that  the  Rules  framed  under  the 
English  Act  of  Parliament  analogous  to  the  Practice  and  Process 
Act  did  not  dispense  with  the  necessity  for  averring  presentment, 
although  the  authority  given  by  the  English  Act  was  quite  as 
extensive.  It  appears  quite  clear  that  if  the  plaintifir  prooeed  to 
trial  on  the  present  form,  there  will  be  a  vazianoe  between  the 
promissory  note  and  the  declaration.  The  avennent  also  at  a 
partionlar  plaoe  is  a  substaataal  one  and  ought  to  be  made. 
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PiooT,  C.B.  H.  T.  1851. 

Exehequer, 
We  think  jou  must  have  permission  to  depart  from  the  form 

prescribed,  as  it  is  not  applicable  to  the  circumstances,  and  you 
must  abo  have  the  costs  of  the  application  of  the  present  case.  The 
design  of  the  Act  is  a  good  one,  but  it  is  very  difficult,  if  not  impos- 
sible, to  do  all  that  is  required  by  the  Act,  viz.,  to  enable  a  person 
who  knows  nothing  of  pleading  to  draw  his  own  declaration  in 
certain  cases. 


RYAN  V.  NUNAN. 


Jan.  27. 


DwTXB  moved  foi  an  order  to  amend  the  registration  of  the  judg-  "The   regiatra- 

°  (Son  of  a  judg- 

ment in  this  oMun,  by  adding  the  sum  of  £16,  being  the  amount  of  ment  cannot 

be    amended 
the  taxed  costs,  in  lieu  of  the  sum  of  £6,  which  sum  had  been  im-  hy  adding 

thereto   me 
properly  added  to  the  judgment  on  the  roll  for  costs  by  the  officer;  taxed  costs  in 

,  .  -  .  *  .         -       ,      hen  of  a  sum 

and  m  consequence  was  the  sum  appeanng  on  the  registry  for  the  improperly 

added  to  the 
costs.  judgment    on 

Counsel  stated  that  the  defendant  was  resident  out  of  ihe  }uris-  j^J^^^^^^ 
diction  of  the  Court,  and  substitution  of  service  of  the  writ  of  ^^^^"^ 
summons  was  rendered  necessary ;  that  this  ease  was  therefore 
vdthin  the  proviso  to  the  19th  section  of  the  Practice  and  Process 
Act^  and  that  the  officer  had  no  juric(diclion  to  add  to  the  judgment 
£6  for  costs,  or  any  other  sum  save  the  amount  of  the  taxed  costs. 

PiooT,  C.  B. 

The  course  to  be  adopted,  if  you  desire  it,  must  be  to  vacate  the 
registry  and  the  judgment  on  the  roll  at  the  conusee's  expense ;  and 
yon  cannot  have  the  costs  of  this  motion.  It  would  clearly  lead  to 
expense  greater  than  the  difference  between  the  present  costs  and 
the  taxed  costs  to  adopt  this  course.  So  probably  you  will  allow  the 
matter  to  rest  in  statu  quo. 

Counsel  acquiesced  in  the  suggestion  of  the  Court. 
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H.  T.  1851. 

QicMii'iAiMA 


Lessee v. 


(Queen's  Bench.) 
Jan,  11. 

ThetoMteeaof  J-  I>-  Fitzgerald,  on  belialf  of  certain  trustees,  moved  that  they 

bJ^aSS^   might  be  at  Uberty  to  take  defence  to  the  ejectment  in  this  cause, 

tot^de^  although  they  were  not  served.     This  was  an  ejectment  on  the 

ment,     al-      ^^^  ^j^^  ^^  leiml  estate  in  the  lands  the  subject  of  the  ejectment, 
though   not  '  ®  ,      , 

served,  the      was  vested  in  the  trustees,  on  whose  behalf  the  application  was 

Cout  will  not, 
on  the  hearing  made* 
of  the  applica- 
tion for  per- 

ST^J^  «n       J.  F.  Walker  appeared  for  the  lessor  of  the  plaintiff,  and  sub- 
SSS"^*^^  mitted  that  the  appUcants,  being  resident  out  of  the  jurisdiction, 

S^-   a  "^Bnb-  ^^f^^  ^  g*^®  security  for  costs  if  the  Court  granted  the  motion. 

stantiye   ap- 
plication most 

U  made  for         p^  Curiam* 
that  puzpose. 

We  will  grant  the  application;  and  if  the  lessor  of  the  plaintiff 

require  security  for  costs  to  be  given,  a  substantive  motion  must  be 

made  for  that  purpose. 

*  Corom  Blackbubms,  C.  J.,  sad  Moors,  J. 
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H.  T.  1851. 

QueemyBeiich 


THOMAS  BOFEB  v.  BOBEBT  BOBINSON. 


Jan.  11. 


SsjfPLE  moyed  that  the  officer  be  directed  to  issue  a  capias  ad  Where  an  ex. 

ecation  uroed 
MoHrfaeiendum  in  this  case.  on  a/!.^.,  and 

In  this  case  an  action  had  been  brought  against  the  defend-  levied  a  ram 

ant  to  reooyer  the  sum  of  £16.  lOs^  and  a  judgment  had  been  ori^n^^  d^t 

obtained  in  that  action.    The  costs  amounted  to  £10.  10s.,  and  ^^^^^of 

judgment  had  been  marked  and  execution  issued  for  a  sum  of  ^u^^'S^^ 

£27.     1l  fieri  faeia$  was    thereupon   obtained,  and  under  this  ™Mi«f«ichcir- 
•^        "^  cnmstancee 

writ  oijfieri  facias,  the  Sheriff  levied  a  sum  of  £8,  which  he  had  ^^   plaintiff 

was  entitled  to 
paid  oyer  to  the  attorney  for  the  plaintiff,  who  applied  same  in  iasne  a  oa.  m. 

part   discharge  of  his  costs.      The  officer,  conceiving  that  the 

attorney  was  bound  to  apply  that  sum  in  part  payment  of  the 

original  debt,  which  would  thus  render  the  amount  due  below  £10, 

and  that  therefore,  under  the  statute  11  &  12  Ftc.  c.  28,  providing 

that  no  ea.  sa.  or  other  writ  or  process  to  arrest  a  defendant  should 

be  issued  when  the  sum  due,  ezdusive  of  costs,  should  not  exceed 

£10,  the  defendant  should  not  be  arrested,  refused  to  issue  the  writ. 

Per  Curiam, 

The  plaintiff  is  entitled  to  issue  a  ct^ias  ad  satisfaciendum. 
The  officer  has  no  power  to  separate  the  debt  in  this  way.  The  pay- 
ment made  was  applicable  only  to  the  gross  sum. 

Take  the  order. 
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SAMUEL  WAUCHOB,      ....    Afpeilani : 

r  ^^J?\.  JOHN  REYNOLDS,  ....    RenondenL 

25,20. 


A,  bemg  let-  In  tluB  case  a  conditional  order  h$d  been  obtained  under  tbe  60th 

Bee   of   pre- 

miflee  in  the    section  of  the  Mnnicipel  Corporation  Act  (3  &  4  Vie.  c  108),  direct- 

(^dii^  prior  ing  ^a(  the  name  of  John  Eeyaolda  should  be  erased  from  the 

hsdbeennted  borgess  roll  of  the  city  of  Dublin, 
for  the   relief 
of  the  poor), 

^^'^J^       The  Attomey-General  (Monahan),   with    him  MarOey  and 


^Id^w^'  Sir  C.  &LoghUn^  showed  canse  against  this  conditional  order. 

Qoen 
denii 


■ad  sobee- 
inent  to  sndi 
iM  A  was 


again  rated  as       Ntmier,  P.  Piizgeraid  and  2>t«,  contra, 
for   an   the  ^  ^  ' 

premifles  con- 
tained in  the 
origimJ  rat-        The  following  cases  were  cited  in  the  course  of  the  argnaseut^- 

that  notwidi-  J^uigefMn*s  ease  {a)  i  Toms  ▼•  JLueh€U{h)\  Waugh  t.  T%e  Trea- 

SJS^n*^^  '^^  oftkeeUyof  Cork{e)\  Retina  ▼.  JBtuRTofi (d) ;  Regim  t. 

P^f^^e^  SawMge{e)\  DemUng,  cqppeUant,  Lueketi,  respandeniffj}  Rex  t. 

SS^Sledto  ^*^  Ink€MianU  ofDUeheat (g) ;  JRegr.Uke  InkMiafUt  4^ North 

be  enrolled  as  Cdlingham  (A) ;  Fludier  v.  Lofnbe  (t). 
a  DnxgeBSs 

A   did  not  Cftr*  otL  imli. 

reside  on  the 

premiges,  bnt  paid  the  rent  and  taxes,  retaining  the  two  parlonn  for  his  exdnsiTe 
use  as  a  oonnting-honse ;  he  snb-let  the  honse  to  C,  his  servant,  who  resided  on 
the  preniises,  and  die  let  the  other  apartments  to  loggers,  reserving  to  herself  the 


rent.  Held,  that  snch  was  not  an  oociipatio&  of  the  piemiaes  by  A  vrlthin  the 
meaningof  the  Mnnidpal  Corporation  Act,  as  entitled  nim  to  be  enrolled  a bnr- 
gess.— ^XBBIN,  J.,  dmaUieiUe,'] 

Held  aUo,  A  beins  the  lessee  of  the  entire  honse,  and  rated  as  soch,  was  not 
entitled  to  be  registered  as  a  borgess  in  respect  of  his  occupation  of  a  portion  of  it 
as  a  oonnting-honse,  that  portion  not  being  rated  separatelj  as  snch. 

(a)  AL  Beg.  Cas.  114.  (6)  5  C.  B.  23. 

(c)  11  Jr.  Law  Bep.  451.  (d)  3  Jr.  Law  Bep.  478. 

(«)  2  J.  ft  Qy.  6e7.  09  5  Q.  B.  40. 

(^)  9  B.  ft  C.  176.  (A)  1  B.  ft  C.  57a 

(0  Cas.  (emp.  Hard.  292. 

KoTB. — The  &ct6  of  the  case  fnDy  appear  in  the  judgment  of  the  Conrt 
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The  Court  deEvered  judgment.  H.  T.  1851. 

FsBBIHy  J.  v.— > ' 

In  this  case  a  conditional  order  was  obtained  on  the  21  at  of 
NoTcmber,  in  the  matter  of  theappeal  of  Samuel  Wauchob  against   bbtnolds. 
the  admission  of  John  Rejnolds  upop  the  burgess  roll  of  the        {gAn^ 
borough  of  Dublin.  •^<*»«  29. 

Three  grounds  of  objection  to  his  claim  have  been  relied  on.  He 
claimed  as  a  householder ;  and  the  first  of  the  objections  to  that 
claim  was,  that  he  was  not  in  occupation  of  the  whole  of  the  pre- 
mises for  which  he  was  rated;  there  were  two  branches  of  that 
objection.  The  second  objection  was,  that  a  portion  of  the  premises, 
in  right  of  which  he  claimed  to  be  placed  upon  the  roll,  viz.,  a 
counting-house,  was  not  valued  or  rated  separately  under  the  Poor- 
law  ;  and  the  third  objection  was,  that  this  latter  claim  was  not 
duly  made,  or  the  value  of  that  portion  of  the  premises  duly  ascer- 
tained. 

The  qualifications  entiding  a  person  to  be  put  on  the  burgess- 
Tolly  under  the  3  &  4  Vie.  c.  108,  s.  30,  are  six  months'  residence  in, 
or  within  seven  miles  o^  the  borough, — ^the  occupation  of  a  house, 
ware-house,  counting-house  or  shop,  of  the  value  of  not  less  than 
£10  a-year,  to  be  ascertained  by  the  Poor-law  valuation  rating,  in 
respect  of  the  premises  for  that  period — and  the  payment  of  all 
taxes  and  charges  payable  by  him  in  respect  of  the  premises. 

There  are  difficulties  in  dealing  with  this  case,  as  the  appeal 
states  no  grounds  of  objection ;  and  the  conditional  order  is  firamed 
in  general  terms,  calling  on  the  Court  by  an  application,  in  the 
aatore  of  a  qw)  warranto^  to  deprive  a  person  of  the  franchise. 

With  respect  to  the  first  objection.  It  appears  by  the  affi- 
davits that  on  the  27tii  of  May  1844,  James  Le&nu  demised  a 
dwelling-house.  No.  10  Fleet-street,  with  back  ground,  out-offices 
and  rere  entrance^  to  John  Reynolds  for  a  term  of  thirty-five 
years,  at  a  yearly  rent  of  £45.  In  June  1844  Reynolds  let  the 
oiit-offlces  at  the  end  of  the  yard  to  John  Wisdom  at  a  rent  of 
£10,  and  these  out-offices  were  thereupon  detached  by  Wisdom 
fiom  Reynolds'  premises,  and  the  rere  entrance  closed.  Rey- 
nolds being  only  in  possession  of  the  house  which  he  has  since 


WAUCHOB 
17. 
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H.  T.  1851.  occupied,  was  in  February  1845  rated  in  respect  of  these  premises, 
QM€H'iJg€ncA  ^^.^^  .^  ^^  rate-book  are  described  as  a  house  of  four  stories,  with 

yard  and  inferior  out-buildings,  with  rere  entrance,  raluation  £50 
BBTKoi*i>8.  per  annum.  He  was  not  then  in  possession  of  any  building  at  the 
end  of  the  yard,  and  had  no  rere  entrance ;  but  he  was  in  possession 
of  a  house,  yard  and  building  in  it.  It  further  appears  that,  before 
he  had  any  interest  in  the  premises,  they  had  been  valued  by  the 
Poor-law  Commissioners,  and  they  then  comprised  the  stable,  yard 
and  rere  entrance,  and  were  yalued  and  rated  so.  He  has,  however, 
since  June  1844,  occupied  only  the  remaining  portion  of  the  premi- 
ses; he  therefore  could  not  be  legally  rated  for  more  than  he 
occupied,  and  he  accordingly  was  so  rated. 

It  is  said  that  the  word  ^*  building  **  in  the  later  ratings  was  sub- 
stituted for  *^  buildings  **  in  the  earlier  ones,  and  that  this  substitution 
shows  the  intention  was  so  to  rate  him.  I  cannot  go  the  length  of 
saying  that  alteration  was  made  advisedly ;  but  supposing  there  was 
an  error,  there  was  a  fresh  rating  and  valuation  made  every  year 
on  the  occupier,  who  was  only  liable  for  premises  in  his  occupation ; 
and  we  must  presume  his  name  was  properly  placed  upon  the  rate. 
It  would  be  absurd  and  unjust  to  rate  Beynolds  for  a  thing  not  in 
his  possession,  therefore  although  there  may  be  an  inaccuracy  in 
the  description  of  the  premises,  that  inaccuracy  is  provided  for  by 
6  &  7  Vie,  c  93,  s.  27,  which  enacts,  that  a  party  is  entitled  to  be 
enrolled  out  of  premises  which  he  occupies  in  the  manner  therein 
provided,  notwithstanding  ther^  be  any  insufficient  description  in 
any  rate  of  the  person  so  occupying,  or  of  the  premises  occupied.  I 
therefore  see  no  ground  to  hold  that  Beynolds  was  not  in  the  occu- 
pation of  the  whole  of  the  premises  for  which  he  was  rated ;  he  was 
not  liable  to  be  rated  for  premises  not  in  his  occupation.  Wisdom 
was  liable  for  that  portion ;  so  that  as  to  that  part  of  the  objection, 
that  Beynolds  was  rated  for  any  portion  of  the  premises  in  Wisdom's 
occupation,  I  hold  it  to  be  untenable. 

As  to  the  second  branch  of  that  objection.  It  is  said  Beynolds 
never  resided  in  the  house,  but  that  he  had  let  the  entire  of  it,  with 
the  exception  of  two  rooms  on  the  ground  floor,  to  Sarah  Keogh, 
who  resided  in  it,  and  sub-let  several  of  the  apartments  to  attorneys, 


u 


M 
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who  had  their  registered  lodgings  there,  peying  her  rent,  she  keeping  H.  T.  1851 . 
the  key  of  the  ontar  door ;  and  that  the  two  rooms  so  reserved  were  S!^'   ^? 
not  of  the  valne  of  £10  a-year.    Reynolds  says  he  did  not  sleep  in 
Fleet*8treety  but  let  the  apartments  to  Sasah  Eeogh  (who  is  his    bstnolds. 
servant)  at  a  rent  of  £45  a-year  as  a  lodger;  that  he  retained 
dominion  oyer  the  oater  door  of  the  house,  and  that  the  persons 
who  occupied  the  rooms  in  it  were  mere  ledgers.    That  he  retains 
in  his  occupation  the  &oat  and  back  offices,  and  that  he  pays  the  rent 
and  taxes,  and  that  none  of  the  parties  in  the  honse  were  rated ;  he 
therefore  was  the  legal  tenant  in  possession  for  all  purposes. 

It  has  been  long  since  decided  that  the  occupation  of  ledgers  is 
the  occnpation  of  the  householder,  and  that  the  letting  of  lodgings 
does  not  render  the  householder  less  an  occupier.  In  the  case  of 
FlwiUr  y.  Loimbe^  Lord  Hardwicke  takes  the  distinction  between 
oeoupation  of  a  house  and  occupation  of  apartments.  He  says : — *'  A 
lodger  was  neyer  considered  by  any  one  as  an  occupier  of  a  house ; 
it  is  not  the  common  undesstaading  of  the  word;  neither  the 
house,  nw  eyen  uiy  part  of  it,  can  be  properly  said  to  be  in  the 
^  tenure  or  occupation  of  the  lodger.'*  And  in  Bmx  y.  The  Inka-- 
bUamis  efJM9keai(a)  Littledala,  J.,  says :— "  It  is  laid  down  that  no 
^^lodger^  though  possessing  the  principal  part  of  the  house^  was  ever 
**  rsSed ;  tat  the  own«*,  how  small  soever  the  part  reserved  for  him- 
^a^  is  in  the  eye  of  the  law  tiie  tenant  for  the  wiiole,  and  is  rated  as 
the  occapitr.^'  And  in  Cooke's  e&ee  (&)  Brady,  C.  B.,  says :— <<  All 
.the  cases^  naquestioBably,  go  to  establish  llie  point  that  oceupaUon 
dees  not  neoessaviiy  im^y  reMenee^  and  there  may  be  oect^KtHon 
fur  a  variety  of  purposes  ;**  and  he  adds,  with  reference  to  house- 
hoUers  in  cities: — ^' All  the  cases  of  such  occupation  seem  to  me  to  be 
'*  of  this  charaeter,  that^  for  some  purpose  or  other,  the  premises  were 
*'  held  for  the  personal  accommodation,  convenienoe  or  advantage  of 
**  the  owner,  and  made  use  of  as  a  residence,  shop  or  warehouse,  for 
««  himself  or  his  servants ;  and,  in  such  a  case,  if  the  owner  let  a 
**  portion  of  the  premises  to  tenants  or  lodgers,  they  would  be 
**  deemed  to  be  his  inmates.''    So  in  the  present  case  the  house  was 


(a)  9  B.  &  C.  184.  (fi)  1  Cr.  &  D.  0U4. 
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H.  T.  1851.  rented  by  Reynolds,  and  the  principal  part  of  it  was  used  by  him  for 
his  own  personal  accommodation,  convenience  and  advantage;  be- 
sides, his  servant  remained  living  in  it  under  his  control,  and  kept 
the  key  of  the  hall-door ;  and  connecting  that  with  the  position  laid 
down  by  Littledale,  J.,  it  cannot  be  said  that  sleeping  in  the  house  is 
essential  to  occupation.  ' 

It  does  seem  to  me  that  the  judgment  of  Brady,  C.  B.,  gives  a 
fair  and  plain  exposition  of  the  term  '*  occupation,''  and  that  accord- 
ing to  it,  and  the  facts  of  this  case,  it  is  but  just  to  hold  that 
Reynolds  does  occupy  this  house,  although  he  is  not  in  the  posses- 
sion, and  has  not  the  control  over,  or  right  to  enter  into,  perhaps 
the  greater  number  of  the  apartments.  He  does,  however,  occupy 
the  house  for  his  own  personal  advantage  and  convenience.  DvUg- 
enan*s  ccue  appears  to  me  to  bear  very  strongly  on  this  part  of 
the  case.  In  that  case  my  Brother  Cbampton  says : — **  The  daim- 
*'ant  must  be  the  occupier  of  an  entire  house,  and  he  must  in 
«  contemplation  of  law  be  the  sole  occupier  of  that  house  ;  not  that 
*'  he  must  be  a  solitary  resident  therein,  but  that  he  alone  occupies 
"  as  owner  or  tenant,  and  that  all  the  other  residents  are  such  only 
"  by  his  permission  and  under  his  authority.  The  owner  or  tenant 
*'  of  the  house,  he  who  has  the  dominion  over  the  outer  door,  who 
'*is  the  permanent  possessor  of  the  outer  door,  the  householder, 
^*  and  in  that  capacity  liable  to  the  payment  of  rents  and  rates,  may 
"  thus  be  deemed  to  be  the  legal  occupier  of  the  whole  house,  though 
**  certain  parts  of  the  house  are  in  fact  occupied  by  lodgers." 

^ow  Reynolds  certainly  was  in  occupation  of  the  parlour,  passage 
and  outer  door ;  that  was  sufficient  occupation.  It  need  not  be  a 
personal  occupation  of  every  room  in  the  house ;  and  there  is  nothing 
to  show  that  either  Sarah  Keogh  or  the  lodgers  were  independent 
lodgers  of  their  respective  tenements.  They  are  not  the  owners  of 
the  house,  neither  is  it  shown  that  they  had  such  an  occupation  as 
would  give  them  a  right  to  be  enrolled  as  burgesses.  The  power 
and  authority  given  to  Sarah  Keogh  to  sub-let  does  not  make  her 
different  from  a  lodger.  She  would  not  be  entitled  to  a  notice  to 
quit;  her  interest  would  detefmina  at  the  end  of  the  year.  Reserv- 
ing to  her  the  care  of  the  outer  door,  would  not  alter  her  position 


COMMON  LAW  BEPOBTS.  147 

from  a  lodger  to  a  lessee.    Beynolds  alone  is  rated  for  the  house.  H.  T.  1851. 

I  maj  here  obserre,  his  claim  to  be  rated  as  the  occupier  of  a  ^— -y ^^ 
counting-hoiue  is  quite  inconsistent  with  his  occupation  of  the 
entire  house.  With  respect  to  that  he  states  that  he,  in  May  1848,  betnolds. 
served  notice  on  the  Poor-law  Guardians  of  a  claim  to  be  rated 
in  respect  of  a  counting-house.  That  claim  was,  however,  properly 
disaUowed,  and  I  do  not  see  how  the  Guardians  could  have  enter- 
tained a  claim  of  a  lessee  of  a  house  liable  for  the  entire  rates  due 
upon  it,  and  having  in  fact  paid  Aem,  to  have  his  rate  reduced  to 
what  would  be  due  for  a  counting-house,  without  suggesting  any 
other  persons  as  liable  to  be.  rated  for  the  remainder  of  the  house. 
With  respect  to  that,  however,  it  is  unnecessary,  from  the  view  I 
have  taken  of  the  case,  to  give  any  opinion. 

It  appears  to  me  that  the  party  impugning  Reynolds's  right 
should  show  that  Sarah  Keogh  had  a  separate  independent  right; 
and  that  we  should  have  the  facts  satisfactorily  before  us  when 
called  on  to  disfranchise  a  party.  The  holder  of  apartments  or 
lodgings  is  under  the  control  of  the  owner  of  the  house,  especially  if 
he  occupy  any  part  if  it.  The  rules  with  respect  to  the  tenure  of 
lands  and  houses  do  not  apply  to  lodgings.  The  terms  under 
which  lodgings  are  held  are  determined  by  the  contract,  and  there 
18  no  necessity  for  a  notice  to  quit ;  and  further,  during  the  continu- 
ance of  the  interest,  the  parties  holding  the  lodgings  are  under  the 
control  of  the  owner  of  the  house,  who,  to  a  certain  extent  is 
answerable  for  their  conduct;  if  he  permit  immoral  conduct  in  those 
apartments,  he  loses  the  right  to  the  rent ;  and  that  is  inconsistent 
with  the  notice  of  an  independent  occupation  and  separate  interest 

It  was  contended  that  this  case  was  governed  by  the  case  of 
Tonu  V.  Lfickeii.  That  case  decided  that  one  who  has  the  exdu- 
Ave  occupation  of  apartments  in  a  house,  at  a  rent,  having  the  key 
of  the  outer  door,  and  free  and  imcontrolled  access  thereto  at  all 
times,  the  landlord  occupying  a  portion  of  the  premises,  but  not  resi- 
ding therein,  was  entitied  to  be  r^;istered«  In  that  case,  the  fact 
ibat  there  was  no  outer  door  under  the  control  of  the  landlord  was 
^wanting;  it  therefore  has  no  bearingjfeapon  the  case  now  before  us. 
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H.  T*  18$*1.  As  to  the  eases  upon  C^wn  IaW|  I  do  not  find  any  case  aaoog 

N.— V '     ihem  dulitating  with  tho  view  I  have  takea^ 

^^  Upon  the  whole,  it  appears  to  me  that  a  hoosehoUer  does  not 

BXTMOUfeS.  lose  that  character  while  he  eooliniras  to  oocapjf  any  part  c£  the 
premises  for  his  own  use.  and  advantage  by  taking  in  aaj  number 
of  inmates ;  b«t»  as  «  badge  of  that  oaettpatimi,  he  must  not  lose  tbe 
light  of  antranoe  to  the  outer  door  where  the  house  begins.  Upon 
these  grounds  I  am  of  optaion  Reynolds  must  be  oonsidiared  as  the 
occupier,  therefore  it  becomes  onnoceooafy  that  I  should  consider 
the  third  question. 

CtiAMFTONy  J. 

With  respect  to  the  eonstruction  both  of  the  Act  of  FarliamsDt 
relating  to  the  registering  of  freeholders  uod  of  thai  rdatuig  to  the 
.admission  of. persons  to  the  municipal  fraaohise,  tbwe  is  no  such 
nde  as  that  relied  upon  at  the  Bar,  name^,  that  if  my  doubt  or 
difficult  should  be  cast  upon  the  ease,  the  Court  should  always  lean 
in  'ftvour  of  the  franchise^  My  impression  is  that  tfens  construotioD 
of  the  Act  to  be  adopted  by  the  Court  is,  that  we  ought  not  to 
ezdude  any  individual  from  the  burgess  roll  that  the  Act  required 
to  be  included  in  it,  and  ought  not  to  indade  a^y  individual  that 
the  Act  required  to  be  excluded  from  it.  The  Court  here  is  sitting 
in  the  exercise  of  a  statutable  jurisdictioii.  There  are  two  aeotioos 
of  ihe  Municipal  Act  under  whieh  it  d^ves  that  jurisdiction.  Hie 
50th  section  enacts^  that  the  right  of  any  burgess  to  be  upon  the 
roll  may  be  questioned  by  aoy  other  burgess  by  appeal ;  and  the  9ih 
section  enacts,  that  the  matter  may  be  brought  before  ihe  Court  of 
Queen's  Bench  Within  the  period  limited  for  issuing  informations  of 
fuo  warraniOn  The  Legislafture  have  substituted  for  that  mode  of 
proceeding  the  summary  method  of  proceeding  by  motion  l^  wajr  of 
appeal  to  this  Court  I  do  not  say  it  did  away  with  the  proceediag 
h^  quo  vforranio  in  all  cases ;  but  it  would  require  a  strong  case 
to  obHge.tbe  Court  to  say  that  it  would  not  exorcise  its  juriadioticii, 
but  would  leave  the  parties  to  a  quo  warramio  i  and  I  m$j  say 
here  that  the  case  of  the  raipolidont  comes  before  the  Court  in  a 
much  better  shape  for  him  now  than  it  possibly  could,  had  the  pro- 
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<raeduigs  been  taken  by  wi^  o£quo  warratUo^  in  wbioh  oaae  his  own  H.  T.  1851. 
affidavit  oonld  not  have  been  iiaed.  ^ , 

WAUCSOB 

It  has  been  nrged  at  the  Bar  that  the  onus  probandi  in  all  such  ^^ 

oaaee  Ues  upon  the  ol^eetor,  but  the  tmua  ie  upon  the  claimanti  and  xxthoIiD8. 
thai  bgr  exftfeas  enactment.  The  45th  seotion  of  the  Munioipal  Act 
eaactBy  that  where  an  objection  to  the  qualification  of  a  boigeas  is 
proper]j  brought  before  the  Court  below,  it  ahould  require  proof  of 
the  qualification  of  the  person  bo  objected  to ;  and  that  in  caae  that 
qualification  was  not  proved  by  him  to  the  satisfaction  of  the  Courts 
his  name  should  not  be  recorded  upon  the  burgess  roll.  Now  the 
Court  is  here  dealing  with  an  appeal  motion,  and  I  am  perfectly 
warranted  in  saying  that  we  should  administer  the  law  eiuody  as 
it  would  be  administered  by  the  Court  below. 

It  has  been  said  that  the  matter  comes  before  the  Court  in  an 
unsatisfactory  way,  being  brought  forward  upon  affidavits.  It  could 
not  come  before  it  in  any  other  way ;  and  I  may  say,  if  there  is  any 
difficulty  in  the  ca8e--4hough  I  have  not  felt  any  firom  the  begin- 
ning-^it  has  been  introduced  by  that  which  did  not  come  before  the 
lower  tribunal ;  for  there  was  no  affidavit  of  the  respondent  before 
the  Lord  Mayor  and  his  assessors,  nor  was  he  examined  as  a  witness 
before  them,  though  he  might  have  ofiered  his  testimony  to  them ; 
and  now  he  eomes  forward  with  an  affidavit,  suggesting,  I  will  not 
anj  foots,  but  inferences  of  law  from  facts  appearing  upon  his  own 
afldavit»  and  directly  in  contradiction  to  the  view  taken  by  himself 
of  his  own  case  when  he  put  forward  his  claim  to  be  enrolled  a 
boxgess  as  the  oocupier  merely  of  a  counting-house.  Theiefoxe  if 
there  was  any  difficulty  whatever  in  the  case  it  has  been  introduced 
by  himself. 

The  questions  upon  which  the  Court  is  hound  to  preAOuace  its 
judgment  have  been  vety  ably  argued  at  the  Bar.  The  first  of  these 
18^  whether  or  not  the  respondent  was  the  ocoupier,  within  the 
meaning  of  the  Mnsacipal  Aat>  of  the  enlaie  of  the  premises  in 
roapeot  of  whaoh  he  was  rated  ?  There  is  not  the  least  doubt  that  he 
WS0  Ae  owner  of  the  house,  and  that  he  is  Hahle  to  pay  the  rate  for 
it.  The  present  is  not  a  question,  however,  of  rating,  but  a  question 
of  occupation.     Is  the  respondent  the  ooctq^ier  of  the  entire  pre- 
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H.  T.  1851.  miaes  ?    If  he  be  not,  unless  he  can  derive  aid  from  the  33rd  section 
V '     of  the  Act,  it  IS  quite  clear  that  his  name  ought  to  be  struck  off  the 

WAUCHOn 

^^  burgess  roU.    If  he  is  the  occupier  of  only  a  part  of  the  premises, 

RBYK0LB8.  it  is  cquallj  dear  that  the  decision  of  the  assessors  and  of  the  Loid 
Mayor  upon  the  particular  question  now  under  consideration  was 
the  right  decision*  The  second  question  is,  if  he  was  the  occupier 
of  only  part  of  the  premises,  does  his  notice  of  claim  to  be  rated  as 
the  proprietor  of  a  counting-house  entitle  him  to  the  franchise? 
Upon  the  first  question  the  Court  below  were  unanimous  in  fitvour 
of  the  objector ;  and  upon  the  second  the  Lord  Mayor  gave  his 
decision  in  fiivour  of  the  franchise,  very  possibly  with  a  view,  as 
has  been  suggested,  of  allowing  the  matter  to  be  brought  before  the 
Court  of  Appeal. 

Now,  if  I  am  not  very  much  mistaken,  there  would  have  been 
no  difference  of  opinion  on  the  Bench  with  respect  to  the  case  if  it 
had  come  before  them  without  the  affidavit  of  the  respondent.  The 
respondent  was  confessedly  the  lessee  of  No.  10  Fleet-street,  and 
rated  in  respect  of  it.  He  let  it  to  Sarah  Keogh  at  a  yearly  rent, 
and  though  he  says  she  was  a  lodger  and  his  servant,  yet  still  she 
was  his  tenant  from  year  to  year.  She  let  out  the  apartments,  for 
which  she  paid  £45  a-year  to  the  respondent,  to  three  gentlemen 
who  had  their  offices  in  them  as  attorneys,  for  her  own  profit  and 
advantage,  and  not  for  the  profit  and  convenience  in  any  respect  of 
her  landlord.  Upon  these  facts  it  is  contended  on  the  part  of  the 
objector,  that  although  the  respondent  was  subject  to  rent  for  the 
entire  premises  as  the  landlord,  yet  that  he  was  only  the  occupier 
of  a  counting-house  in  them,  and  was  not  entitled  to  stand  on  the 
burgess  roll  as  occupier  of  the  entire  premises.  On  the  other  dde 
it  is  contended,  that  the  respondent  had  actual  occupation  of  the 
counting-house,  and  constructive  occupation  of  the  entire  house. 

It  appears  to  me  manifest,  both  on  principle  and  on  authority, 
that  the  decision  of  the  assessors  upon  the  first  question  was  right. 
The  respondent  was  not  a  resident  landlord.  He  never  was  a  resi- 
dent in  the  house  in  the  large  sense  of  the  term,  namely,  by  living 
in  it  himself,  or  by  members  of  his  family  or  his  servants  residing 
in  it.    He  was  in  actual  occupation  of  only  two  rooms  of  the  house, 
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baying  parted  with  the  legal  possession  of  the  lest  to  Sarah  Keogh.  H.  T.  1851. 
I  can  see  no  difficulty,  under  the  30th  section  of  the  Act,  in  consi-     ^  ■ ,-  y ,  / 

WATTf!l¥OH 

deling  the  parties  to  whom  the  remainder  of  the  house  was  let  by 
Sarah  Keogh  as  occupiers  (assuming  their  holdings  to  be  of  the  bstnolds. 
necessaiy  value,  and  that  they  had  a  right  of  access  to  them  by 
either  a  common  entrance  or  separate  entrances)  entitled  to  register. 
The  charge  of  the  key  of  the  outer  door  was  manifestly  for  the 
advantage  of  all  the  parties,  both  landlord  and  lodgers.  What 
is  a  house  ?  Is  it  not  a  place  to  live  in  ?  Under  the  30th  sec- 
tion of  the  Act,  I  have  no  doubt  whatever  that  the  word  **  house," 
used  in  a  large  sense,  means  a  dwelling-house  in  which  a  man 
resides  either  actually  or  constructively.  If  a  man's  family  re- 
side in  a  house,  he  thereby  occupies  it;  but  his  occupation  of  a 
shop  or  storehouse  is  but  a  species  of  accommodation.  Such  places 
are  never  denominated  houses.  A  man  may  be  rated  for  an  entire 
house  and  have  a  servant  taking  care  of  it  for  him ;  but  it  has  never 
been  held  that  he  was  the  occupier  of  the  house  because  he  was 
merely  the  possessor  of  it  Some  light  is  thrown  upon  this  by  the 
6  &  7  Vic,  c.  92,  s.  4 ;  and  I  may  observe  that  the  rate  itself  had  two 
distinct  columns,  one  for  the  case  of  an  occupier,  and  the  other  for 
the  case  of  the  lessee,  and  both  are  subject  to  be  rated.  The  fran- 
chise is  not,  however,  given  to  the  lessor  whatever  may  be  the  value 
of  the  house,  in  that  character,  for  while  the  right  of  occupier  is  tested 
by  residence,  that  of  the  lessor  is  tested  by  title.  Another  circum- 
stance noticed  in  the  same  section  of  the  Act  of  Parliament  is  to  be 
adverted  to.  It  provides  for  the  case  of  any  lodger  having  a  lodging 
in  the  house  of  a  lessor  of  sufficient  value,  and  he  has  a  right  to  go 
and  subject  himself  to  the  rate,  and  he  may  become  entitled  to  the 
municipal  franchise. 

The  respondent's  case  must  be  rested  upon  the  constructive  occu- 
pation of  the  premises,  for  it  is  not  pretended  that  he  is  in  actual 
occupation.  Now,  constructive  occupation  is  a  question  of  law  as 
well  as  of  fiict ;  actual  oiltoipancy  is  a  fact,  but  the  character  of 
occupancy  is  a  question  of  law.  The  respondent  has  sworn  that 
Sarah  Keogh  and  those  to  whom  she  has  sublet  are  all  mere  lodgers, 
and  that  she  is  his  servant.    There  is  a  great  distinction  between 
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H.  T.  1851.  the  caae  of  s  tenant  and  of  a  lodgei^  who  may  be  diapoaseesed  tt  a 

w— V— -"     moment's  notice.    What  18  a  lodger  ?    One  who  lives  in  the  house 

9^  of  another  person,  and  therefore  a  mere  lodger ;  bat  in  thb  affidavit 

UETHOLos.  the  party  is  swearing  to  an  inferenoe  of  law  as  to  which  he  is  mis- 
taken. If  there  be  any  doubt  as  to  the  hueta  of  this  case,  it  arises 
from  the  mystification  of  the  respondent  himself  for  he  does  not 
disclose  what  was  ^e  express  nature  of  his  contract  with  Sarah 
Eeogh.  It  may  be  in  writing — ^it  may  be  by  deed.  The  ooeapadon 
of  a  house,  qua  honse,  can  only  co-exist  with  residenoe,  and  a 
master  residing  in  a  house  is  the  head  of  it,  die  paier  famiUmj  snd 
even  his  servants  and  lodgers  may  be  considered  as  members  of  the 
family,  he  having  a  control  over  the  whole. 

But  residence  is  necessary  to  the  character  of  constructive  oecu* 
patioii.  His  occupation  of  a  part,  not  to  reside  in,  but  a  counting- 
house,  can  make  no  difEBrence ;  his  occupation  in  such  cases  is  not 
the  occupation  of  a  house,  but  the  ooeupatios  of  a  counting-house-- 
an  occupation  which,  though  exclusive,  is  of  a  different  chaiactsr, 
and  does  not  Bsquire  residence  to  make  occupation.  There  is  not,  I 
venture  to  say,  an  authority  in  the  books  to  warrant  the  asaotio]], 
that  without  residettee  there  can  be  coostractively  ooctqiation  of  a 
house  or  part  of  a  house.  Kearneys  eoie  has  been  relied  on.  There 
the  lodger  waa  allowed  the  firaadiise,  the  landlord  being  non^nsidsnt 
In  Dmigetimf^  eoie  the  landlord  waa  aUowed  to  register,  t^ngh  he 
had  lodgers,  because  he  was  resident.  In  Pludun^i  caae  the  resi- 
dent householder,  though  having  lodgers,  was  allowed  the  fimnahiss ; 
and  Lord  HAndwicke  says  :.^**  No  man  can  bo  an  oceiipier  of  a 
^  house  but  eitfaer  by  living  in  one  of  his  ow«,  or  in  one  thst  he 
^  hires ;  and  a  lodger  was  never  considered  an  occupier  of  n  heuse." 
In  The  King  v.  Ditcheai  it  was  held  that,  in  order  to  oeoopf,  a 
person  must  be  personally  resident  by  hinself  or  his  fiuaily.  Against 
all  lAiese  authorities  is  the  affidavit  of  ReynoUa,  swearing  to  acon^ 
structive  oooupation  by  his  servant  and  lodgers.  That  may  be  hb 
belief  and  opinion — thai  is,  his  infeiMae  and  deduction  from  the 
facts  proved ;  but  we  can  pi^  no  attention  to  it.  Qe  had  a  ssrvasit 
In  the  house,  but  not  a  doaaestic  servant^-^  servant  who  was  his 
yeariy  tenant^  and  upon  whom  he  could  distmin ;  and  the  lodgers 
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were  not  his  lodgers,  they  were  the  lodgers  of  Sarah  Keogh,  his  H.  T.  1851. 

.  .     Queen*8  Bench 
tenant,  with  whom  he  had  no  privity  whatever.     I  therefore  think  ^^Z^, ' 

the  assessors  decided  this  point  rightly,  and  that  Reynolds  was  not  ^^ 

the  occnpier  of  the  entire  house.  beynolds. 

There  only  remains  one  matter  more,  as  to  the  construction  of 
the  33rd  section  of  the  Municipal  Act.  That  applies  plainly  to  the 
cases  of  suhstitntion ;  it  supposes  an  existing  rate,  by  which  the 
occupied  premises  are  rated ;  it  does  not  go  beyond  that ;  the  guar- 
dians could  not  act  upon  the  claim,  it  would  affect  the  whole  rate ; 
but  a  remedy  is  provided  by  a  new  valuation  and  rating.  For  these 
reasons  I  am  of  opinion  this  motion  must  be  complied  with. 

Blackbukne,  C.  J. 

I  do  not  think  it  necessary  to  observe  in  any  detail  on  the  points 
in  which  my  learned  Brethren  have  concurred  in  opinion  ;  for, 
agreeing  with  them,  it  is  not  in  my  power  to  add  to  the  reasons 
which  they  have  so  fully  and  ably  stated ;  it  is  therefore  sufficient 
for  me  to  say  that  I  think  the  first  ground  of  the  objection  to  the 
claimant's  right  to  have  his  name  retained  on  the  burgess  roll  is 
not  tenable  ;  and  that  if  the  second  ground  of  objection  be  .valid,  as 
I  think  it  is,  it  is  in  my  opinion  not  obviated  or  removed  by  the 
notice  which  the  claimant  relies  on,  the  facts  not  bringing  this  case 
within  the  operation  of  the  33rd  section  of  3  &  4  Vic.  c.  108. 

The  only  question  therefore  which  I  feel  it  right  to  discuss  is 
that  which  has  been  occasioned  by  the  letting  to  Sarah  Keogh,  and 
her  occupation  of  a  part  of  the  premises,  for  which  the  claimant  has 
been  rated  to  the  relief  of  the  poor  for  the  year  ending  the  31st  of 
August  1849. 

Occupation  of  the  rated  premises  being  essential  to  the  establish- 
ment of  the  claimant's  right,  he  contends  that  he  did  occupy ;  for 
that  the  occupation  of  Sarah  Keogh  was  that  of  an  occupation  by 
her,  as  his  lodger  or  servant.  If  her  occupation  can  be  referred  to 
either  of  these  characters,  his  claim  cannot  be  denied. 

The  facts  upon  which  the  question  is  to  be  discussed  are  dis- 
closed in  his  affidavit.     The  claimant,  it  is  observable,  does  not 

state  whether  the  letting  was  by  deed  or  writing,  nor  does  he 
VOL    1.  jj  20 
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H.  T.  1851.  profess  to  set  forth  its  yery  terms.    He  has  therefore  devolved  on 

Qkeen*s  Bench 

US  the  dutj  of  considering  what  was  the  nature  and  substance  of  the 

contract  with  Sarah  Keogh ;  to  a  certain  extent  this  admits  of  no 

doubt     She  was  to  pay  hi^  an  annual  rent ;  she  was  tenant  for  a 

year  certain ;  she  had  a  right  to  let  the  premises  as  she  pleased  in 

her  own  name,  and  for  her  own  exclusive  benefit ;  the  rents  at  which 

she  should  let  the  premises  were  of  necessity  to  be  hers,  and  could 

only  be  sued  or  distrained  for  by  her,  and  the  tenants  were  to  hold 

directly  from  her  without  any  privity  with  Reynolds.    I  need  not  say 

that  the  acts  of  Sarah  Keogh  were  in  accordance  with,  and  in  ezecu* 

tion  o^  the  rights  she  so  acquired.   She  dealt  with  the  possession  for 

her  own  absolute  use,  and  on  her  own  behalf.    On  this  statement  of 

her  rights  and  facts  no  doubt  could  exist  that  she  was  both  tenant 

and  occupier  of  the  premises  let  to  her ;  nor  is  any  doubt  cast  on 

this  by  the  assertion  that  the  premises  were  let  to  her  as  a  lodger, 

and  that  she  occupied  as  his  servant,  he  having  dominion  over  the 

outer  door. 

In  this,  as  in  any  case  where  the  actual  terms  of  a  contract  are 

not  set  forth,  where  we  are  called  on  to  say  what  the  rights  and 

liabilities  of  the  parties  to  it  are,  we  should  ascertain  and  abide  by 

such  a  construction  of  it  as  will  secure  to  both  parties  the  real  objects 

they  dealt  for.     When  the  question  is,  whether  Sarah  Keogh  was  a 

tenant,  or  a  lodger,  or  a  servant,  the  claimant,  who  could  have  done 

so,  should  and  ought  to  have  stated  the  words  of  the  contract.    Sap- 

pressing  them,  he  has  no  right  to  ask  us  to  adopt  his  construction  of 

it,  and  by  his  assertion,  as  if  a  matter  of  fact,  to  decide  the  question 

of  law,  which  is  the  subject-matter  of  investigation.    Upon  the 

uncontroverted  facts  Sarah  Keogh  was  tenant  of  a  portion  of  the 

premises,  and  this  she  occupied  by  her  lodgers.    Could  she  be  said 

to  occupy  as  his  servant  the  premises  which  she  so  let  ?    It  seems 

to  me  impossible  to  entertain  such  a  proposition.    The  respondent 

might  be  warranted  in  saying  she  was  his  servant,  for  so  she  was, 

having  in  that  capacity  the  care  of  part  of  the  premises,  which 

Reynolds  retained  for  his  own  use.    But  even  as  to  the  keys  of  the 

outer  doors,  though  she  had  the  charge  of  them,  it  was  not  for  the 

exclusive  or  absolute  use  of  her  ma^er,  but  for  the  use,  security  and 
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accommodation  of  herself  and  her  tenants ;  and  she  would  have  had  H.  T.  1851. 

Queen's  Bench 
no  more  a  right  at  the  command  of  the  respondent  to  exclade  her     ^-^ — v-— ^ 

tenants  bj  locking  the  door,  than  he  would  himself  to  exclude  her  ^^ 

and  them  by  his  building  it  up.  beynolds. 

Now,  let  us  consider  whether,  without  an  utter  abuse  of  language, 
be  can  be  heard  to  say  that  in  relation  to  the  premises  let  to  her,  she 
was  a  lodger.  A  lodger  is  one  who  lives  in  a  room  or  rooms  hired 
in  the  house  of  another.  The  word  plainly  signifies  a  hiring  or 
renting  for  the  personal  use  and  accommodation  of  the  party  and  his 
family.  He  and  they  are  to  become  inmates  of  the  apartment ;  it  is 
to  become  their  habitation  and  place  of  abode.  Can  we  on  the  evi- 
dence before  us  say  that  she,  a  menial  servant,  took  these  rooms  to 
inhabit  them  herself?  The  very  contrary  is  the  fact.  She  could 
not  have  paid  the  rent  for  them  but  by  sub-letting  them,  as  she  did, 
and  as  the  claimant  must  have  known  she  would  be  obliged  to  do ; 
in  fact,  he  let  them  to  her  that  she  might  d.eal  with  them  as  her  own 
property,  not  with  the  idea  that  she  was  to  occupy  them  herself  as 
a  lodger,  but  to  manage  and  dispose  of  them  to  others  both  for  her 
own  profit,  and  to  enable  her  to  pay  him  the  yearly  rent  of  £45. 
All  this  tends,  in  my  opinion,  to  support  and  confirm  the  character 
of  the  contract  as  amounting  to  a  simple  demise,  and  to  negative 
and  repel  the  idea  that  she  was  to  be  herself  an  occupier  or  lodger 
in  any  sense  of  the  word,  of  the  apartments  which  she  was  to  sub-let, 
and  did  sub-let. 

As  bearing  on  this  question,  let  us  now  consider  the  value  of  the 
assertion,  that  the  claimant  had  full  dominion  over  the  outer  door. 
In  one  passage  of  his  affidavit  he  says  this  was  absolute ;  in  another 
he  qualifies  it  by  adding,  save  as  to  lodgers.  I  cannot  see  how  this 
tends  to  show  that  Sarah  Keogh  was  a  lodger.  Whether  tenant  or 
lodger,  it  is  plainly  repugnant  to  the  nature  of  his  letting  to  her 
that  he  could  have  had  the  exclusive  or  any  use  of  the  door,  or  any 
power  over  it,  and  it  is  not  compatible  with  the  rights  which  his 
own  contract  had  regularly  conferred  on  her  and  her  tenants.  It  is 
obyiously  for  this  reason,  and  to  avoid  this  difficulty,  that  in  the 
second  passage  of  his  affidavit  he  qualifies  his  previous  assertion, 
and  says  that  none  of  the  sub-tenants  had  dominion  over  the  outer 
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H.  T.  1851.  door  myo  as  lodgers.    And  it  is  not  a  little  remarkable  that  these 
^— ■  ^  ,  ,/     veij  persons  are  in  another  part  of  his  affidavit  called  his  lodgers, 

WA.I7CELOB  » 

for  which  assertion,  as  matter  of  law,  there  is  no  pretext  whatever. 
REYNOLDS.    For  these  reasons  I  cannot  admit  that  the  arbitrary  use  of  the 
word  "  lodger"  by  Reynolds  casts  any  doubt  whatever  on  the  nature, 
character  and  substance  of  the  contract  made  with  Sarah  Keogh* 

The  view  I  have  taken  of  the  relations  and  rights  of  Sarah  Keogh 
and  her  tenants,  derived  from  the  letting  to  her,  is  quite  sustained 
by  the  authority  of  Douming^  appeUani,  and  Luckett^  retpondetUj 
to  the  facts  of  which  it  bears  a  strong  resemblance.  There  the  land* 
lord  retained  a  counting-house,  and  did  not  reside  on  the  premises, 
but  kept  a  servant  there,  who  had  the  care  and  exclusive  custody  of 
the  keys,  and  was  paid  for  his  services  by  having  apartments  for 
which  he  paid  no  rent.  None  of  the  parties  had  a  key  to  the  outer 
door,  on  which  was  an  inside  lock.  The  door,  when  occasion 
required,  the  servant  was  called  on  to  unlock.  The  persons  who 
rented  the  different  counting-houses  were  decided  to  occupy  them  as 
tenants,  and  I  cannot  see  any  thing  to  distinguish  this  right  from 
those  of  Sarah  Keogh,  and  of  the  attorneys,  whose  apartments,  were 
separately  and  exclusively  occupied  by  them  as  their  registered 
places  of  business.  The  decision  in  that  case,  that  the  appellant 
was  entitled  to  be  registered  as  being  in  the  occupation,  directly 
negatives  the  right  of  the  claimant  to  be  deemed  the  occufM^r  of  the 
apartments  occupied  by  the  attorneys.  I  may  here  add,  that  I  see 
no  reason  why  a  person  in  the  condition  of  Sarah  Keogh  should  not 
entitle  herself  to  be  rated,  and  to  acquire  a  right  to  be  put  on  the 
burgess  roll.  Such  a  right  is  recognised  by  the  33rd  section  of  the 
Municipal  Corporation  Act,  and  hj  6  &  7  Vic.  c  92,  s.  4,  The 
process  to  effect  this  must  be  by  a  subdivision  and  new  valuation  of 
the  house  in  the  manner  prescribed  by  the  66th  section  of  the  Poor- 
law  Act. 

I  have  on  every  account  to  express  my  regret  for  the  absence  of 
my  Brother  Moobe,  occasioned  by  his  indisposition,  but  he  autho- 
rises me  to  say  that  he  concurs  in  the  opinion  expressed  by  my 
Brother  Cbampton  and  myself  as  to'  the  effect  of  the  letting  to 
Sarah  Keogh,  and  that  he  concurs  with  us  and  my  Brother  Ffeaanr 
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on  the  other  points,  of  the  case.    The  order  therefore  is»  that  the  H.  T.  1851. 

Queen^sBeiich 
name  of  the  respondeat  be  erased  by  the  Town-clerk  from  the  burgess     , 

WAUCHOB 

roll.  ^, 

Conditional  order  absoluto.  ««^„^,  ^o 

a£TNOU>S. 


THE  QUEEN, 
At  the  Prosecution  of  SAMUEL  WAUCHOB, 

V. 

JOHN  REYNOLDS.  K.  T.  1850. 

Apra25. 

-  A  peremptory 

In  Easter  Term  1850,  Brewster  applied  for  a  peremptory  mandamus,  o^der    for    a 

directed  to  the  Council  of  the  borough  of  Dublin,  to  proceed  within  ,^^    q^^.    ^ 

ten  days  to  elect  a  Ix)rd  Mayor.  S^t'^^ti^t 

The  name  of  Reynolds  having  been  struck  off  the  list  of  bur-  the    opposite 

^  °  party;  nor  in  a 

sesses,  the  office  of  Lord  Mayor,  to  which  he  had  been  elected,  is  case  where  the 
**  "  prosecutor  has 

now  vacant.    A  question  may  be  raised  as  to  the  jurisdiction  of  lain  by  for  a 

long  period, 
this  Court  to  make  this  order,  as  it  may  be  contended  that  in  such 

a  case  a  quo  warranto  is  the  proper  course  to  be  adopted ;  but  the 
proceeding  which  has  been  already  pursued  was  similar  to  a  pro- 
ceeding by  quo  warranto^  and  the  Court  having  adjudicated  that 
Reynolds'  name  ought  not  to  be  on  the  burgess  roll,  and  as  no  per- 
son can  be  Lord  Mayor  except  he  be  on  the  burgess  roll,  his 
election  to  that  office  therefore  was  a  mere  nullity.  This  is  not  the 
case  of  a  subsequent  disqualification.  In  this  case  a  i^^  warranto 
would  be  nugatory ;  for  it  would  be  merely  to  adjudicate  upon  what 
has  been  already  adjudicated  upon :  Retina  v.  Pippen  and  Mick" 
eUs  (a),  and  there  being  no  appeal  from  the  decision  of  this  Court, 
as  its  former  decision  could  not  be  questioned  in  any  collateral  pro- 
ceedings, we  are  precisely  in  the  same  position  therefore  as  if  we 
had  obtained  a  quo  warranto :  Regina  v.  Pembroke  (6) ;  Regina  v. 
Ijeeda  (e), 

'a)  7  A.  &  E.  966.  (6)  8  D.  P.  C.  302. 

(e)  11  A.  A  £.512. 


WAUCHOB 
V. 
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H.  T.  1851.       Per  Curiam. 
^IIl^ /         We  cannot  grant  a  peremptory  mandamus  in  this  case,  no  notice 

haying  heen  served  on  the  opposite  party ;  and  as  the  prosecnt^r 
BBTHOLDS.    has  lain  by  for  so  long  a  period,  we  will  only  give  a  conditional 

order  for  a  mandamus. 

It  is  ordered  by  the  Court  that  a  writ  of  mandamus  do  issne^ 
directed  to  the  Town-council  of  the  borough  of  Dublin^ 
commanding  them  to  proceed  to  the  election  of  a  Lord 
Mayor  of  the  borough  of  Dublin,  pursuant  to  the  statutes 
in  that  case  made  and  provided,  unless  cause,  &c. 


Majf  3,  4,  27. 
AhAYingbeen  Mabtuet,  on  behalf  of  Reynolds,  showed  cause  against  this  oondi- 

dected     a       tional  order. 
Town-conn-       "-v"-*  w*^^. 

cillor  and  Lord 
Mayor  of  the 

borough  of  D.  J,  />.  Fitzgerald  and  Sir  C.  CLoghien  appeared  on  the  part  of 
hu  name  was,  .r  * » 

after  he  had  the  Corporation,  and — 
been  bo  elect- 
ed, erased  by 
order   of  ihia 

Conrt   from         BretMier,  Neqner  and  2>tx,  for  the  prosecutor, 
tiie    bnigesfl 
list  of  the  bo- 

n^t^being  en!  The  foUowing  authorities  were  relied  on: —  2  SeL  N.  P.,  p.  1097; 
^  ra  ti^e  ^*  ^-  ^««*««  («)  5  Regina  v.  Phippen  (b)  ;  Rex  v.  Wtnehesier  (c); 
r  manS^  ^Sfin^  ^-  -°^^  W  i  Regina  v.  Leede  {e) ;  Regina  v.  Corpora- 
^  m^r^f   ^^  ^f  Pem^ofe  (f)\  Regina  v.  Leeds  (gY;   Rex  v.  Magor  of 

proceeding   to 

try  the  ri^t  of  A  to  the  office  of  Lord  Bfayor,  and  that  the  Conrt  would  not  adopt 
the  drcnitons  oonrse  of  proceeding  by  quo  warranto,  the  office  being  Toid. — [Pbe- 
BIN,  J.,  dissentiente,'] 

r  Semble,  the  proceeding  given  by  the  3  &  4  Vic.  c.  106,  by  appeal,  to  haye  a 
party's  name  erased  fr^m  ue  burgess  roll  as  being  disentitled  to  be  thereon,  is  sub- 
stituted for  a  quo  warranto,  and  an  order  of  the  Court,  erasing  a  party's  name  from 
the  burgess  roll,  has  a  retrospectiye  efiect,  and  renders  the  office  Toid  ab  initio, 

(«)^l,Wm.  Bl.  445,  452.        (6)  7  A.  &  E.  966;  S.  C.  8  N.  &  P.  151. 
(c)  7  A.  &  E.  215;  S.  C.  2  N.  &  P.  274.  (iQ  7  A.  &  E.  419. 

(e)  Ibid,  96S.  (/)  8  D.  P.  C.  802- 

(S)  11  A.  ft  £.512. 
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Cambridge  (a)  ;  Case  of  the  Borough  of  Bossing  {b)  ;   Rex  v.  H.  T.  1851. 

,     -r,              r^.«          Queen'sBench 
Newsham\c)  ;  The  Queen  ▼.  The  Overseers  of  the  Poor  of  Oldham     , ' 

Union  (d) ;  Conway  v.  Baxter  (e);  Regina  v.  Cowen  (f)  ;  Bex  v.  ^^ 

Bridgewater(g)i  Tapping  on  Mandamus,  p.  166;  Wilcox  on  Cor-    betnolds. 

porations,  p.  361 ;  Bex  v.  Smith  {h)  ;  Bex  ▼.  4$/.  Katherine^s  Doch 

ConqHxng  (t);  i?e;r  v.  Hereford  {h)i  Bex  y,  Abingdon  (/);  Begina  t. 

&amford  (m) ;  JRex  v.  Justices  of  Leicester  (n) ;  /2ear  ▼.  Corpora- 

tion  of  Eye  (o)  ;  Greathead  y,  Bromley  (jp). 

C«r.  ac?.  vuli. 


MOOBB,  J.  3fagf27. 

This  case  comes  before  the  Court  on  cause  shown  against  a  con- 
ditional order  for  a  mandamus,  directed  to  the  Town-council  of  the 
borough  of  Dublin,  commanding  them  to  proceed  to  elect  a  Lord 
Major.  The  question  which  the  Court  has  to  decide  is,  whether 
this  order  should  be  made  absolute,  and  whether  the  mandamus 
should  issue  ? 

It  appears  that  for  several  jears,  prior  to  the  year  1849,  Rey- 
nolds' name  had  been  on  the  burgess  roll.  In  that  year  his  name 
appeared  upon  the  list  out  of  which  the  burgess  roll  was  to  be  framed ; 
but  an  objection  was  taken  at  the  revision  of  the  list  to  his  name 
appearing  on  the  roll ;  and  that  objection  was  overruled,  and  he  was 
then  declared  to  be  duly  qualified  to  remain  on  the  roll. 

On  {he  25th  of  November  last  an  order  was  obtained  from  this 
Court,  calling  on  Reynolds  to  show  cause  why  his  name  should  not 
be  erased  from  the  burgess  roll ;  that  was  an  order  in  the  nature  of 
an  appeal  from  the  Court  of  Revision,  and  upon  that  order  the  cause 
shown  by  Reynolds  was  disallowed,  and  his  name  was,  pursuant  to 
that  order,  erased  from  the  burgess  roll,  and  it  is  undisputed  that 

(a)  4  Bur.  2008.  (b)  2  Stra.  1008. 

(0  Say.  211.  («0  10  Q.  B.  700. 

(e)  7  Ir.  Law  Bep.  16.  (/)  AL  Reg.  Cas.  166;  S.  C.  IJ.  &  Sy.  228. 

(^}  Dong.  279.  (A)  2  M.  &  SeL  583. 

(0  4  B.  &  Ad.  360.  (k)  2  Salk.  701. 

(0  Ibid,  431.  (m)  6  Q.  B.  433. 

(m)  4  B.  ft  C.  891.  (o)  9  A.  &  E.  670. 

(p)  7  T.  R.  455. 
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H.  T.  1851.  from  the  date  of  that  order  (29th  of  January)  up  to  the  present 

Queen* $  Bench     .        ,  .  ,  ,  ,  „        t^     .         , 

^.^ — V '     tune  his  name  has  not  been  on  the  roll.      Dnring  the  proceedings 

^^  to  which  I  have  adverted  two  elections  have  taken  place — one  nn 

REYNOLDS,  election  of  Town-council  and  Aldermen,  and  the  other  an  election 
of  Lord  Mayor.  The  Town-coancil  and  Aldermen  are  only 
eligible  out  of  those  who  are  on  the  burgess  roll,  and  it  is  equally 
clear  that  the  Lord  Mayor  is  only  eligible  out  of  those  holding  the 
office  of  Town-councillor  or  Alderman. 

On  the  first  election  (25th  November  last)  Reynolds  was  elected 
a  Town-councillor  for  Merrion  Ward,  and  on  the  1st  of  December 
following,  being  the  day  appointed  for  holding  the  election  of  Lord 
Mayor,  he  was  duly  elected  to  that  office,  he  being  then  a  Town- 
Councillor.  He  having  been  so  elected,  entered  on  the  discharge  of 
the  duties  of  the  office  of  Lord  Mayor,  having  made  the  declaration, 
and  otherwise  complied  with  the  requirements  of  the  Act  of  Parlia- 
ment, and  he  has  continued  in  discharge  of  the  duties  since.  The 
Court  of  Queen's  Bench  having  decided  on  the  29th  of  January 
that  his  name  should  be  struck  of  the  burgess  roll,  a  conditional 
order  for  a  mandamus  was  granted. 

It  has  been  argued  that  the  office  was  void,  and  that  this  order 
had  a  retrospective  operation ;  that  in  order  to  be  a  Councillor,  a 
man  mnist  be  on  the  burgess  roll,  and  in  order  to  be  Lord  Mayor,  he 
should  be  a  member  of  the  Town-council,  and  that  when  the  basis 
of  all  these  offices  was  taken  away,  the  result  was,  that  the  super- 
structure fell  to  the  ground.  It  was  therefore  contended  that  as  the 
legal  efiect  and  operation  of  the  order  of  the  29th  of  January  was  to 
remove  the  name  of  Reynolds  from  the  bui^ess  roll,  and  as  it  never 
should  have  been  on  it,  his  election  as  Town  Councillor  and  Lord 
Mayor  fell  to  the  ground.  It  was  further  contended  on  the  part  of 
the  prosecution,  that  even  if  the  Court  was  not  disposed  to  give  the 
order  of  the  29th  of  January  a  retrospective  operation,  the  moment 
the  order  was  pronounced  Reynolds  according  to  the  true  construc- 
tion of  the  Act  ceased  to  be  a  Town  Councillor,  and  ceasing  to  be  a 
Councillor  he  ceased  to  be  Lord  Mayor.  On  the  part  of  Reynolda 
it  was  contended  that  the  order  of  the  29th  of  January  did  not 
create  an  actual  vacancy  of  the  office ;  but  at  most  made  it  voidable, 
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and  that  the  proper  way  to  try  the  qnestioii  was  an  information  of  H-  T.  1851. 

^  ^  /I  Queen'sBench 

^Mo  warranto  and  not  by  mandamos^  /— ^ 

TH£    QUEEN 

The  question  for  the  consideration  of  the  Court  then  is,  whether  i^. 

the  tree  coarse  of  proceeding,  according  to  the  state  of  the  facts,  was  bbynolds. 
bj  information  of  quo  warranto^  or  by  writ  of  mandamus?  A 
great  number  of  cases  have  been  cited,  and  I  consider  the  principal 
of  them  to  be,  that  whenever  the  ofSce  was  full  de  facto^  almost  the 
universal  coarse  of  proceeding  to  try  the  right  to  the  office  was  by 
qfto  warranto,  and  not  by  mandamus.  But  I  have  also  come  to  the 
conclusion,  that  though,  generally  speaking,  a  quo  warranto  is  the 
proper  proceeding  for  the  purpose,  yet  there  are  exceptions  to  the 
rule ;  and  that  whenever  it  clearly  appears  to  the  Court  that  the 
office  was  void,  and  that  any  question  of  law  or  of  fact  that  could  be 
tried  on  quo  warranto  has  been  already  decided  by  the  Court,  it 
would  not  adopt  the  circuitous  proceeding  of  quo  warranto,  but 
would  issue  a  mandamus,  provided  that  it  was  perfectly  clear  to  the 
mind  of  the  Court  that  that  was  the  true  and  proper  course. 

After  great  fluctuation  of  opinion  during  the  arguments  of  the 
case,  I  have  come  to  the  conclusion,  that  on  the  true  construction  of 
the  Acts  applicable  to  the  case,  it  is  perfectly  clear  that  there  was 
no  question  to  be  decided,  either  of  law  or  of  fact,  that  had  not  been 
already  decided  in  a  proceeding  to  which  Reynolds  was  a  party ; 
and  that  if  the  Court  were  now  to  grant  a  quo  warranto,  it  would 
simply  raise  a  question  already  decided.  It  therefore  would  be 
altogether  a  circuitous,  idle  and  unnecessary  proceeding  to  grant  a 
quo  warranto  to  procure  ouster  of  an  office  which  the  Court  had 
abeady  decided  to  be  void. 

The  83rd  section  of  3  &  4  Vic.  c.  108,  directs  that  the  Council  of 

the  borough  should  on  the  1st  of  December  elect  out  of  the  Council 

a  fit  and  proper  person  to  be  Lord  Mayor  for  the  ensuing  year ;  and 

that  in  the  case  of  a  vacancy  arising  by  reason  of  his  declining  to 

accept  the  office,  or  dying,  or  ceasing  to  hold  the  office,  as  afterwards 

provided  for,  the  Council  should  elect  a  new  member  to  hold  the 

office.    By  that  section  it  provides  for  a  possible  case,  namely,  a 

party  elected  refusing  to  accept  the  office,  or  in  case  of  his  death. 

With  regard  to  either  of  these  two  events,  there  could  be  no  doubt 
VOL.  1.  21      L 
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H.  T.  1851.  or  difficulty ;  and  U.would  be-the  dulr  «f  Ibe  GonneiL  wUIub  ten 
V  ^'  days,  to  proceed  to  hold  a  new  ploction*  It  alao  directs. them.iOL hola 
^^  a  new  election  in  another  event,  .:which  was-^hat  of  the  piffij  elected 

HBTirou>8.  ceasing  to  hpld  the  office ;  and  certainly  if  there  WM  nothing  to 
explain  what  was  the  meaning  of  "  ceaslAg  to.  iiold  the  offiee,"  there 
would  be  great  difficulty  in  determining  what  was  tiie  position  of  the 
party.  Byt  that  difficulty  is  removed  by  the  88th  .seQtion,  because 
that  provides  for  several  events  upon  which,  a  party  might  cease  to 
hold  the  office,  such  as  becoming  a  bapkrupt,  taking  the  beii^fit  of 
the.  Insolvent  Act,  compounding  with  his  creditors,  or  being  absent 
for  a  certain  time ;  and  then  it  enacts  that  such  person  should  im- 
mediately be  disqualified.  It  th^i  provides  a  machinery  as  to  what 
was  to  be  done  upon  the  occurrence  of  any  of  these  events ;  and 
that  was  that  the  Council  should  declare  the  office  to  be  void,  and 
should  signify  the  same  by  notice  in  writing. 

Now,  the  83rd  and  88th  sections  are  to  be  taken  together.  If  the 
party  refused  to  accept  the  office,  or  if  he  died,  there  was  to  be  an 
immediate  election.  If  he  ceased  to  hold  the  office  by  any  one  of 
the  modes  pointed  out  by  the  88th  section,  there  was  to  be  n  pro- 
ceeding taken  by  the  Town-councU  declaring  the  office  to  be  void. 
It  is  to  be  observed,  with  regard  to  the  88th  section,  that  the  dis- 
qualifications there  mentioned  were  applicable  not  only  to  the  office 
of  Lord  Mayor,  but  also  to  the  office  of  Council  or  Alderman,  and 
that  whatever  would  disqualify  for  the  one  office  would  equally 
disqualify  for  the  other.  It  is  plain  that  the  event  which  has 
happened  in  this  case — ^namely,  the  name  of  the  par^  being  erased 
from  the  burgess  roll,  is  not  a  ground  of  disqualification  coming 
^thin  the  88th  section  ;  and  I  think  if  the  question  rested  ex- 
clusively on  the  construction  of  this  Act^  that  the  present  case 
would  not  have  been  one  which  came  within  the  83rd  or  88th 
section ;  and  I  would  not  be  inclined  to  give  the  order  of  the  39th 
of  Januaiy  a  retrospective  operation,  so  as  to  make  void  the  eteotioa 
that  took  place  of  Councillor  and  Mayor,  and  which^  in  my  judg- 
menty  were  valid  at  the  time  they  were  made. 

However,  since  that  Act  of  Parliament  another  Act  has  passed, 
the  6  &  7  Vie.  c.  93.    By  the  5th  section  of  that  Act  an  alteration 
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was  made  in  the  day  for  holdine  the  election ;  and  it  also  contained  H.  T.  1851. 

Queen*$Beiuik 
this  clause — that  in  case  the  penon  so  elected  should  decline  to     . ' 

THB    QUBBlff 

accqit  the  office,  or  having  agreed  to  accept  it,  should  after  such  ^^ 

election  die,  or  become  incapable  of  discharging  the  duties  of  it,  or  bbtnoxj»8. 
cease  to  be  an  Alderman  or  Councillor,  the  Council  should,  within 
ten  days  after,  elect  another  member  of  the  Council  to  the  office  of 
Mayor.  By  the  operation  of  this  5th  section  two  grounds  of  dis- 
qualification are  introduced,  not  provided  for  by  the  former  Act : — 
the  one, '  incapacity  to  discharge  the  duties  of  the  office,  which 
might  be  sicM®^  insani^,  idiotcy,  or  any  such  causes ;  and  the 
other  new  ingredient  of  disqualification  was,  "ceasing  to  be  an 
Alderman  or  Councillor  of' the  borough." 

It  is  plain  that  the  disqualifications  introduced  into  the  6th  section 
were  intended  to  operate,  whether  they  occurred  antecedent  to  or 
after  the  acceptance  of  the  office  of  Lord  Mayor,  for  the  election 
was  to  be  for  the  ensving  year,  or  the  residue  thereof;  clearly  con- 
templating events  which  might  happen  after  the  election  and  after 
the  acceptance  of  the  office.  I. think  the  Court  are  bound  to  give 
effect  to  these  disqualifieatioos^  introduced  for  the  first  time  into  an 
Act  of  PailiamenU  It  is  plain  they  are  not  disqualifications  coming 
within  -either  aeetion  of-  the  former  Act,  and  that  the  Legislature,  in 
pissing  that,  contemplated  that  there  might  be  an  event  in  refer-, 
ence  to  which  a  party  might  cedse  to  be  an  Aldennan  or  Councillor, 
which  per  se  did  not  a£fect  his  office  of  Mayor. 

In  order  to  see  whether  thelie  might  be  any  event  in  which  a  man 
might  cease  to  be  a  Councillor  or  Alderman,  I  must  go  back  to  the 
3^4  Vie.  o.  108.  The  58th  section  of  that  Act  provides,  among  other 
things,  that  no  person  should  be  qualified  to  be  elected  a  Coun- 
cillor or  Aldermaa.  who  should  not  be  upon  the  ^  burgess  <li&|  ef  the 
boroogh*  in  my  judgment  this  section  provides  for  two  cases  of 
being  eUgible  to  the  office,  whidi  is  by  beii^  on  the  borough  list, 
tnd  also  bemg  on  the  list  duly  qualified ;  and  thai  was  the  more 
plain,  beeaose  the  coaduding  portion  of  the  section  provided  t^at 
acceptance  of  office  derived  under  the  Corporation  should  be  a 
disqualificatioii,  sho^sing  that  it  related  to  somethhig  that  might 
occur  after  the  party  had  been  elected  to  the  office  of  Councillor. 
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H.  T.  1851.  If  I  am  right  in  this  view  of  the  58th  section,  the  result  was,  thai 

s , .     the  moment  Reynolds  was  struck  off  the  burgess  roll  he  was  dis- 

THE  QUEEN  q^jjigg^  ^  Yx^^  ^^  ^^  jj^j^  ^^  ^^^  ^f^  CouuciUor  or  Alderman  ; 

BETNOLDs.  and  if  the  legal  effect  of  the  58th  section  was  to  make  him  cease  to 
be  a  Councillor  or  Alderman,  the  case  then  came  directly  within 
the  5th  section  of  the  6  &  7  Vic,  c.  93,  declaring  that  in  case  a  man 
who  had  been  elected  Lord  Mayor  ceased  to  be  an  Alderman  or 
Councillor,  he  should  cease  to  be  Lord  Mayor. 

I  have  stated  that  the  ordinary  course  of  proceeding,  where  the 
office  was  filled  de  facto^  and  where  it  was  filled  de  jure  up  to  a 
particular  time,  was  by  quo  warranto.  If  a  writ  of  quo  warranto 
had  issued  in  this  case  to  ascertain  by  what  authority  Reynolds 
filled  the  office  of  Councillor,  the  question  of  law  to  be  decided 
would  be,  whether  he  was  or  was  not  on  the  burgess  roll?  and  the 
question  of  law  would  be,  whether  being  once  on  it,  he  had  been 
legally  removed  from  it  ?  These  questions  have  been  already  raised 
in  the  present  case.  The  appeal  given  by  the  Municipal  Act  to 
the  Court  of  Queen's  Bench,  from  the  decision  of  the  Revision 
Court,  was  tantamount  to  a  quo  warranto;  and  accordingly  the 
Court  has  decided — ^first,  that  his  name  should  be  erased  from  the 
burgess  roll,  and  it  has  been  erased ;  and  secondly,  that  it  has  been 
properly  erased,  and  that  he  has  no  authority  to  be  on  the  rolL  It 
appears  therefore  that  a  quo  warranto  to  raise  questions  which  have 
already  been  raised,  and  conclusively  decided  against  Reynolds, 
would  be  contrary  to  principle ;  and  therefore  if  there  were  no 
questions  to  be  decided,  and  if  the  Court  had  judicial  knowledge 
of  the  decision  as  to  law  and  fact,  it  appears  to  me  that  this  case 
constituted  a  perfectly  clear  exception  from  the  ordinary  rule,  and 
that  a  quo  warranto  was  the  proper  mode  of  proceeding. 

I  therefore  have  come  to  the  conclusion  that  Reynolds'  name 
having  been  erased  from  the  burgess  roll,  he  ceased  under  the  58th 
section  to  hold  the  office  of  Councillor ;  and  that  when  he  ceased  to 
be  a  Councillor,  he  ceased  under  the  6  &  7  Vie.  to  be  Lord  Mayor ; 
and  the  Council  were  then  bound  to  proceed  to^  a  new  election. 
The  Council  having  neglected  to  do  so,  it  becomes  the  duty  of  the 
Court  to  issue  a  mandamus  commanding  them  to  elect  a  Lord 


COMMON  LAW  REPORTS.  165 

Mayor.    I  therefore  think  that  the  cause  shown  should  be  dis-  H.  T.  185L 

„        ,         -     ,                     ,                   ,            .                                                  Queen*  8  Bench 
allowed,  and  that  a  mandamus  ought  to  issue.  ^"n^ ' 

TETE    QUEEH 
PeBBIN,  J.  REYNOLDS. 

I  am  of  opinion  that  Reynolds,  being  on  the  burgess  roll,  was 
qualified  and  eligible  to  be  elected  to  the  office  of  Councillor,  and 
that  he  was  duly  elected  thereto ;  and  being  a  Councillor,  that  he 
was  qualified  to  be  elected,  and  eligible  to  the  office  of  Lord  Mayor, 
and  had  been  duly  elected  to  it.  Those  who  called  it  a  colorable 
elec  tion,  or  an  election  conveying  no  title  at  the  time,  used  language 
whi«h  I  do  not  understand.  I  understand  a  colorable  election  to 
be  such  a  one  as  in  The  Cambridge  case^  where  an  officer,  who  was 
on  board  a  transport  ship  on  his  way  to  Canada,  was  elected ;  but 
the  election  of  a  man  who  was  present,  and  opposed  by  another 
candidate,  and  who  was  elected  by  a  majority  of  votes,  who  made 
the  usual  declaration,  was  sworn  in,  entered  into  office,  and  sat  at 
the  Commission  with  the  Queen's  Judges  as  Lord  Mayor  of  Dublin 
without  the  possibility  of  objection  at  that  time-— that  such  an  elec- 
tion could  be  called  a  colorable  one,  I  certainly  cannot  understand. 

When  this  motion  was  first  brought  forward,  it  was  pressed  on 
the  ground  that  the  order  striking  Reynolds'  name  ofiT  the  burgess 
roll  had  a  retrospective  effect,  and  annulled  every  thing  that  had 
previously  taken  place.  I  concur  in  the  view  taken  by  my  Brother 
MooBE  on  that  subject.  But  if  the  validity  of  the  election  was  to 
be  questioned,  it  is  not  enough  to  say  that  a  mandamus  is  not  the 
way  to  try  the  question ;  the  constitutional  mode  of  trying  it  is  by 
quo  warranto,  when  the  party  would  not  only  be  heard  by  Counsel, 
but  would  have  the  further  advantage  of  having  a  writ  of  error, 
which  I  consider  of  inestimable  importance. 

I  quite  concur  in  the  construction  of  the  58th  section,  that  it  should 
be  a  continuing  qualification ;  but  then  it  has  been  assumed  that 
thereupon  he  might  be  removed,  because  there  is  nothing  further  to 
try.  The  statute  does  not  enact  that  on  the  loss  of  the  qualification 
the  office  shall  become  void,  but  that  no  person  should  be  qualified 
to  become  a  Councillor  whose  name  was  not  upon  the  burgess  list. 
It  providesi  that  within  a  certain  time  after  a  vacancy  the  Council 
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H.  T.  1851.  shall  proceed  to  hold  fci  new  election  ;  but  the  qnestion  is,  what  con- 
Queen*$  Bench 
«>— ' stitutes  a  vacancy  ?    Is  it  the  fact  of  disqaalification  ?  or  is  it  a 

THE    QUEEN  ,  .  .  ,./-!_ 

^^  vacancy  by  resignation,  or  a  vacancy  by  the  declaration  of  the 

BSYNOLD8.  Council,  or  a  vacancy  by  the  order  of  the  Court  ?  If  the  order 
made  by  tiie  Court,  when  the  matter  was  fixBt  brought  before  it, 
went  on  to  state  that  Reynolds-  should  be  struclc  off  the  roll  and 
cease  to  be  a  CouDcillor,  and  thereby  cease  to  be  Lord  Mayor,  and 
that  the  o£Sce  of  Lord  Mayor  was  thereby  vacant,  th^  a  vacancy 
would  have  existed;  Bat  it  fs  remarkable  that  in  the  very  order 
for  this  mandamus  the  words  are  to  command  the  Town-^M>uncil  to 
proceed,  to  the  election  of  a; Lord  Mayor  pursuant  to  the  statutes  in 
this  case  made  and  providedv  The  writ  d6<^  not  state  that  the 
office  was  vacant. 

I  shall  now  refer  to  these  clauses  of  the  Act  which  I  agree  with 
my  Brother  Moobb  in  thinking  should  be  read  together.  The  69&t 
section  provide  that  in  certain  cases  sux^  person  ehould  immediately 
become  disqualflled,  and  should  cease  to  hold  the  office  of  Mayor, 
Alderman,  or  Councillor;  *  But  did  the  office  thereby  become  vadaiit 
upon  the  fact  of  disqualification  ?  >  No  such  thing.  The  section 
says: — '^And  the  Counefl  or  Board  shall  forthwith  declare  the 
^*  office  to  be  void,  and  si^ify  the  same  by  a  notice  signed  in  a 
^  particular- way,  and'^[ited  in  a  particolar  place  within'  the  borough, 
^and  the  said  office  shall  thereupon  become  vdid.*^  This  atatute 
does  not  leave  it  -a  matter  of  doubt  for  adme  portion  of  l9ie  burgeases 
to  say  the  office  was  beoome  void,  and  that  therefore  there  was  a 
vacancy  and  the  election  should  be  held;'  but  tliB  statute  provides  a 
domestic  tribunal'  to'  ascertain  the  fact  and  to  declarer  tiir  result^ 
One  of  the  tdausesisaid,  that  in  case  the  Lord.  Mayor  should  bar 
absent  for  more  than  two  months,  &6^  he  should  .thereapon  l)eeoaie 
disqualifled  and  should  ^ase  to  hdld.office;  but  then  therb'waa  a 
further  proceeding  necessary — namely,  the  declaration  of  the  Coun-^' 
cil,  in  order  to  make  the  office  vend. 

This  may  be  said  to  be  beside  the  merits  of  the  ease ;  but  are  wa 
to  put  in  motion  tins  writ  of  mandamns,  unless  it  is  perfectypiaad* 
there  was  an  e^tisting*  vacancy i'  The  fiSrd  sedion^says  that  on  the 
Ist  of  November  the.GouncU  shoiHd  eleet  a  Lord*  Mayor,  who  should 
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oontsnne  in  office  for  a  whple  year,  and  until  his  Buodassor  should  H.'T*  1851. 

have  accepted  office ;  and  that  in  case  a  vacancy  should  be  occa-     ...—.^.^ / 

sioned  in  the  office  during  such  year  by  reason  of  the  person  elected 
to  such  office  not  accepting  the  isame,  pr  by  i^BASon  of  his  dying  or  bbtnolds. 
ceasing  to  hold  office,  the  Council  should  within  tba  days,  not  nfter 
he  should  oease  to  hold  office,  or  iThould  not  aecept  it,  htet  after  such 
vacancy  had  occurred,  proceed  to  the  electi<Hi  of  another  perswi. 
Beading  Uiose  two  sections  together,  is  it  not  reasonable  to  suppose 
thai  the  vacancy  was  to  be  declared  in  some  way  ?  I  read  both 
together,  Und  the  fair  construction,  which  I  put  upon  the  two  sec- 
tions together  suggests  this  to  be  theif  meaning — ^that  the  L<mi1 
Mayor  should  be  elected  firom  the  Council--^thai  he  should  be  chosen 
on  the  Ist  of  December — that  he  should  come  into  office  on  the  1st 
of  January  following — that  he  might  become  disqualified  in  the 
interim ;  and  according  to  the  spirit  of  the  Act  he  ought  not  to 
become  (Lord  Mayor ;  and  therefore  they  provide  that  if  any  of 
those  mstters  referred  to  should  occur  he  should  cease  to  be  L<Nrd 
Mayor. 

I  do  not  think  that  the  5th  section  of  6  &  7  Vic,  c.  93,  was 
intended  to  render  the  continuance  of  the  office  requisite  to  the 
qualification.  I  rather  understand  it  as  supposing  a  case  not  befoie 
provided  for.  It  does  not  mean  on  ceasing  to  be  a  Town-councillor 
be  necessarily  ceased  to  be  Lord  Mayor.  In  considering  these  Acts 
of  Parliament,  the  Court  ought  not  to  consider  them  with  the  sane 
strictness  of  attention  to  phraseology  as  they  considered  older  Acts. 
If  the  pttrty  were  entitled  to  a  mandamus,  it  should  be  a  mandamus 
to  pursue  the  provisions  of  the  Act.  I  think  we  ought  not  to 
gnnt  this  mandamus — a  proceeding  from  which  Reynolds  has  no 
right  of  appeal,  and  that  the  bourse  that  should  have  been  adopted 
to  detennine  whether  the  office  of  Lord  Mayor  was  void  or  fall,  was 
by  quo  flpamcmlo. 

Cbai^ton,  J. 

I  am  clearly  of  opinion  that  this  mandamus  should  issue.  The 
Council  of  the  Borough  of  Dublin  are  at  this  moment  without  a 
rightful  head.    There  is  a  Lord  Mayor  de  facto,  but  not  de  jure. 
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H.  T.  1851.  and  it  is  the  duty  of  the  Court  to  apply  the  proper  remedy  as 

Queen'M  Bench 

^^•"^ — '     speedily  as  possible. 

THE    QUSEN 

^^  It  is  admitted  by  the  defendant's  Counsel  that  Reynolds  only  filled 

BETNOLDs.  the  offico  ss  Lord  Mayor  de  facto  ;  but  the  argument  is,  that  he  is 
removeable  from  the  office  only  by  an  information  in  the  nature  of  a 
q%u>  warranto.  In  my  opinion  an  information  of  quo  warranto  ia 
not  applicable  to  the  case,  and  that  a  writ  of  mandamus  is  the  only 
and  proper  course  that  could  be  taken  under  the  circumstances. 
This  is  not  a  dispute  between  two  persons  claiming  the  same  place, 
but  between  the  public  and  the  party  holding  office.  In  the  former 
case  the  writ  is  discretionary ;  in  the  latter  it  is  a  suit  as  a  matter  of 
right,  where  no  doubt  exists  as  to  the  title.  When,  however,  there 
is  no  question  to  be  tried,  a  mandamus  is  the  proper  course  to  ascer- 
tain whether  an  office  is  actually  vacant  or  illegally  occupied ;  bat 
where  a  question  of  title  between  contending  parties,  or  a  question 
of  right,  remains  to  be  tried,  there  should  be  a  quo  warranto  in  the 
first  instance.  That  is  the  doctrine  of  all  the  text-writers  on  the 
subject,  and  this  distinction  reconciles  all  the  cases.  In  Cam, 
Dig.  Mandamus^  it  is  said  to  be  a  proceeding  granted  to  prevent  a 
failure  of  justice. 

With  respect  to  the  nature  and  character  of  the  order  of  the  29th 
of  January,  I  would  say  it  was  a  final  adjudication  both  upon  the 
law  and  the  facts.  The  Court  thereby  decided  that  Reynolds  was 
not  entitled  to  be  on  the  burgess  roll.  Now,  by  the  Municipal  Act 
this  summary  proceeding  by  appeal  was  deliberately  substituted  for 
the  expensive  and  circuitous  proceeding  by  quo  warranto  ;  it  was  in 
fact  a  species  of  statutable  quo  warranto.  This  was  not  only  done 
to  save  expense  and  delay  generally,  but  because  the  office  was  an 
annual  office,  and  a  proceeding  by  quo  warranto  would  have  been 
futile  and  absurd.  It  appears  therefore  that  the  result  of  that  order 
was  exactly  the  same  as  it  would  have  been  if  a  quo  warranto  had 
issued  to  try  the  same  question.  The  remedy  by  appeal  is  open  only 
to  a  burgess,  but  that  by  quo  warranto  is  open  to  every  one.  If  the 
defendant  had  succeeded  on  the  appeal,  his  title  as  a  burgess  could 
not  be  questioned  by  quo  warranto. 

Now,  by  the  58th  section  of  the  Municipal  Act  no  man  could  be 
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a  Cotincillor  wlioae  name  was  not  on  the  roll.     It  is  manifest  there-  H.  T.  1851. 

fore  that  in  point  of  law  his  name  was  not  on  the  burgess  roll  on    ^!1^* / 

the  26th  of  November,  though  in  point  of  fact  it  remained  there  ^^*  Queen 
nntil  the  29th  of  January.  In  my  opinion  Uie  effect  of  the  order  of  betnou)8. 
the  Court  was  as  if  his  name  had  never  been  on  the  roll  at  alL 
Upon  this  view  of  the  case  the  legal  consequences  are  these : — either 
B^nolda  never  was  in  contemplation  of  law  a  burgess,  and  there- 
fore his  election  as  Councillor  was  void,  and  he  ceased  to  be  Lord 
Mayor,  or  that  he  ceased  to  be  a  burgess  in  November,  when  the 
role  mM  was  pronounced,  and  therefore  could  not  legally  be  elected 
as  Councillor ;  or  lastly,  that  when  the  conditional  order  was  made 
absolate  he  ceased  to  be  a  burgess,  and  under  the  Municipal  Act 
the  Council  were  bound  to  proceed  to  a  new  election  of  a  Lord 
Mayor.  The  Council  having  neglected  to  perform  their  duty,  the 
Conrt  is  bound  to  issue  a  mandamus  directing  them  to  do  so.  I 
think  the  Conrt  have  no  ^discretion  to  exercise  in  this  case,  and  that 
we  are  bound  to  issue  this  mandamus. 

Bl«AOKBfIBinS,   C.J. 

I  am  of  opinion  that  the  cause  shown  against  this  conditional 
order  should  be  allowed,  and  that  we  are  bound  to  award  the  man- 
damus required  by  the  applicant. 

After  the  elaborate  and  able  arguments  of  my  learned  Brethren, 
I  should  waste  the  public  time  if  I  entered  upon  any  lengthened 
discussion  of  this  subject.  I  do,  however,  think  it  necessary,  in 
a  few  words,  to  state  the  precise  grounds  of  my  opinion.  Whe- 
ther the  order  of  this  Court,  pronounced  on  the  fippeal  on  the 
29th  of  January  last^  in  pursuance  of  which  Reynolds'  name  was 
expunged  {rom  the  bux^ess  roll,  had  any  retrospective  effect^  it 
is  unnecessary  to  consider  (»r  decide;  but  that  order  was  made 
against  the  right  of  Reynolds  in  a  proceeding  against  him,  and 
after  a  full  and  deliberate  consideration  of  the  merits  of  the  case, 
the  immediate  and  necessary  effect  of  that  order,  according  to  the 
terms  of  the  68th  section  of  3  &  4  Vic.  o.  108,  was,  that  Reynplds 
ceased  to  be  qualified  to  be,  that  is  to  continue,  a  Councillor,  and 


having  ceased  to  be  a  Councillor,  necessarily  ceased  to  be  Lord 
toIm  1.  22  L 
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H.  T.  1851.  Mayor;  80  that  it  became  the  duty  of  the  Council  in  ten   days 

v^ ^.-.^     thereaf^r  to  have  elected  a  Lord  Mayor  in  hia  place  pursuant 

THE  QUEEN  ^^  ^^^  express  terms  of  the  6  &  7  Vic.  c.  93,  s.  5.  The  58th 
REYNOLDS,  section  of  the  statute  already  referred  to  disqualifies  any  person  to 
be  elected,  or  to  be,  that  is  to  continue,  a  Councillor,  whose  name 
shall  not  be  on  the  burgess  roll ;  and  the  qualification  of  being  a 
Councillor  is  not  only  requisite  to  make  a  person  eligible  as  Lord 
Mayor,  but,  by  the  5th  section  of  the  latter  Act,  he  must  continue  to 
be  a  Councillor  to  enable  him  to  continue  to  be  Lord  Mayor. 

If  it  is  plain,  as  in  my  opinion  it  is,  that  a  mandamus  would  be 
the  proper  course,  had  Reynolds'  name  not  been  on  the  roll  when  he 
was  elected,  I  can  see  no  difierence,  as  far  as  regards  the  mode  of 
proceeding,  between  such  a  case  and  the  present,  in  which,  by  matter 
ex  post  factOj  it  is  conclusively  established  by  this  Court,  having 
competent  jurisdiction,  he  being  a  party  and  bound  by  its  decision, 
that  he  ceased  to  be  a  Councillor,  and  therefore  ceased  to  have 
the  qualification  essential  to  enable  him  to  hold  the  office  of  Mayor 
any  longer.    This  opinion  I  entertain  without  any  doubt  whatever, 
save  that  which  arises  from  the  sincere  respect  I  hold  for  that  of  my 
Brother  Pebrin,  from  whom  I  have  the  misfortune  to  differ. 

Order  absolute. 


T.  T.  1850. 

June  11,  12. 


A  bnrgess  was  A  MANDAMUS  accordingly  issued,  directed  to  the  Council  of  the 
Mayor  of  the  Borough  of  Dublin^  reciting  the  provisions  of  the  Municipal  Cor- 
andT^by  ^order  poration  Act,  granting  to  the  Corporation  of  Dublin  the  style  of 
hLtLf^^  "The  Right  Hon.  the  Lord  Mayor,  Aldermen  and  Burgesses  of 
tS^bS^"^  DubUn,"  and  granting  them  power  to  do  and  suffer  aU  acts  which 
^^'d^  *     bodies  corporate  may  lawfully  do  by  the  Council  of  said  borough, 

sued   to   the 

Coimcil  of  the  boroagh  to  elect  a  person  in  his  xxx>m ;  tfaerenpon  a  return  was  made 
to  the  writ,  which  stated  his  election  to  and  oontinuanoe  in  the  offloe>(tf  Loid  Hayor, 
and  that  the  office  was  fiill,  and  that  his  election  was  not  set  aside,  «nnnllea  or 
avoided.  Held,  that  this  Court  had  jurisdiction  to  auash  this  return,  but  that  il 
was  not  a  fit  case  in  which  the  discretionary  power  of  me  Court  should  bt  ezeidsed, 
the  return  not  being  fiiyolous. 

HM,  on  demurer*  that  this  return  was  bad. 
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and  rectting  also  the  sections  prescribing  the  mode  of  election  of  the  H.  T.  1851. 
eorporate  officers,  and  that  no  person  should  be  thereunto  elected      ^-4-*.— ^ 
who  ahonld  not  be  on  the  burgess  list,  and  the  time  of  holding  the  ^ 

election  of  Lord  Mayor,  and  that  the  Act  had  come  into  operation  in  Reynolds. 
the  city  of  Dublin  on  the  10th  of  April  1841.  It  then  recited  the 
sections  of  6  &  7  Vie.  c.  93,  which  altered  the  times  of  the  election 
and  commencement  of  the  office  of  Mayor,  Aldermen  and  Council- 
lors,  and  which  required  the  Council  of  the  borough,  in  the  event  of 
the  Lord  Mayor  ceasing  to  be  an  Alderman  or  Councillor,  to  elect 
a  successor  within  ten  days. 

It  further  recited  that  John  Reynolds,  by  the  name  and 
description  of  John  Reynolds  of  No.  10  Fleet-street,  was  returned 
in  the  Town-clerk's  list,  by  him  signed  on  or  before  the  20th 
of  September  1849>  which  list  was  delivered  by  the  Town-derk 
to  the  Lord  Mayor  for  revision ;  that  a  notice  of  objection  to  his 
name  being  retained  on  the  roll  was  duly  served  on  the  Town- 
derk  and  on  Reynolds,  and  that  this  objection  was  disallowed  by 
the  Court  of  Revision,  and  the  burgess  roll  so  revised  was  com- 
pleted on  or  before  the  20th  of  November  1849* 

The  writ  then  recited  that  the  prosecutor,  on  the  31st  of  Novem- 
ber 18499  appealed  to  the  Court  of  Queen's  Bench  against  Reynolds' 
name  being  retained ;  that  the  Court  granted  a  conditional  order  for 
its  erasure  from  the  roll  on  the  ground  of  his  not  being  qualified  by 
law  to  be  a  burgess ;  that  after  such  order  Reynolds,  assuming  and 
pretending  that  he  had  been  duly  elected  Councillor  on  the  21st  of 
November,  had  afterwards  been  duly  elected  to  be  Lord  Mayor  for 
the  year  commencing  the  1st  of  Januaiy  1850,  on  which  day  he  took 
the  office  and  entered  on  its  duties,  and  used  and  exercised  the  said 
office,  and  claimed  to  be  Lord  Mayor  without  any  legal  right  or 
authority. 

The  writ  further  recited  the  order  of  the  29th  of  January  1860 ; 
that  in  pursuance  of  that  order  Reynolds'  name  was  erased  from 
the  burgess  roll,  whereby  he  became  and  was  disqualified  to  be  a 
Councillor  or  Alderman  of  the  borough,  and  became  and  still  was 
incapable  of  filling  the  office  of  Lord  Mayor  ;  that  thereupon  it 
became  the  duty  of  the  Council,  within  ten  days  after  the  29th  of 
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H,  T.  1851.  January  1850,  to  faaire  elected  a  fit  person  to  be  Lord  Major  for  the 
V   -V  — »     residiie  of  the  jear  in  his  place  and  stead ;  that  the  Council  did  not 

fm  IB   oufiKW 

^^  80  elect,  and  that  no  person  had>been  dolj  elected,  to  the  hindrance 

SXTHOLDS.  and  obstmction  of  public  justice  within  the  boroagh  and  goTemment 
thereof. 

The  mandate  of  the  writ  was,  that  the  ConncQ  shoold,  on  the  7th 
day  of  Jane  next,  at  the  hour  of  eleven  o'clock,  at  the  Assemblj- 
rooms  of  the  said  borough,  or  some  other  convenient  place,  proceed 
to  the  election  of  a  Lord  Biajor  for  the  residue  of  one  whole  year 
from  the  Ist  of  January  then  last  past,  according  to  the  statutes  in 
that  behalf,  and  to  do  all  necessary  acts  in  order  to  such  election, 
and  to  admit  the  person  so  elected  as  aforesaid  into  the  office  of  Lord 
Mayor,  together  with  all  the  liberties,  privileges  and  franchises  to 
the  said  office  belonging  and  appertaining,  pursuant  to  the  statutes, 
Ac,  or  else  show  good  cause,  &c. 

To  this  writ  the  Council  returned  (protesting  they  were  not  bound 
to  answer  it,  and  that  it  was  improperly  directed,  and  should  have 
been  to  ^*  The  Lord  Mayor,  Aldermen  and  Burgesses  of  Dublin"), 
that  it  was  their  duty  to  elect  on  the  1st  of  December  in  each  year, 
but  at  no  other  time  (save  in  the  case  of  a  vacancy  during  the  year 
of  office),  out  of  the  Aldermen,  <&c,  a  fit  and  proper  person  to  be 
Lord  Mayor,  isc, ;  that  on  the  Ist  of  December  the  Council  did  pro- 
ceed td  do  60 ;  that  John  Reynolds,  on  the  26th  of  November  1649, 
bang  duly  qualified  in  that  behalf,  was  duly  eleeted  a  Councillor ; 
that  he  accepted  said  office,  and  made  and  subscribed  the  declaratioa 
required  by  law  of  his  qualification  for  the  said  office ;  that  he 
entered  din  the  duties,  and  was  enh)lled  on  the  Council  roll ;  that 
on  the  1st  of  December  1849,  being  such  Councillor,  they  did  then 
ahd  there  elect  him  to  the  <offiee  of  Lord  Mayor,  being  so  qualified ; 
that  he  accepted  the  office,  and  before  he  acted,  on  the  1st  of  January 
lb5(),  btfbre  the  outgobg  Lord  Mayor  and  an  Alderman  of  the  said 
boroughj  being  two  of  the  members  of  the  Council,  he  made  and 
subteribed  the  fietilartttion  subscribed  [setting  it  out].  That  after 
making  the  toid  dieclaration  he  Entered  upon  the  said  office,  and  then 
and  there  became  and  was  the  Lord  Mayor  for  the  year  1860 ;  that 
il  was  nd  U-ue  that  he  took  the  offioe  without  legal  suthoiity  i  thai 
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b0  brth  «86d^  AAd  6tUl  d«!lh  nee,  the  office  of  Counoillor,  «ai  OmI  he  H.  T.  1851. 

Queen'B  South 
am  nerer  heen  removed  or  divested  from  the  office  ;  that  his  name     ' /—— ^ 

THE    QUSKK 

Wis  still  on  the  Coancil  roll,  and  that  as  such  Councillor  he  hecame  ^^ 

and  was  and  is  capahle  of  holding  and  filling  the  office  of  Lord    bstnou^s. 

Mayor;  and  that  from  the  Ist  of  January  last,  when  he  entered 

on  the  office,  no  vacancy  has  arisen  or  been  occasioned  in  the  office 

witUa  the  meaning  of  the  statute  ;    nor  have  the  TowB-counoil 

declared  it  to  be  void,  nor  by  notice  in  writing  (as  prescribed  by  the 

Act)  signified  that  it  has  so  become  void,  mac  that  Beynolds  has  died 

or  become  incapable  of  discharging  the  duties,  nor  had  resigned 

the  office,  nor  become  bankrupt  or  insolvent,  nor  compounded  by 

deed  with  his  creditors,  nor  had  he  been  absent  fcom  the  borough  for 

more  than  two  calendar  months  since  he  was  Lord  Mayor,  nor  had 

sny  Implication  been  made  or  granted  to  the  Court  of  Queen's  Bench 

calling  on  Jl^nolds  to  show  by  what  warr«it  he  claimed  to  exercise 

the  office  of  Lord  Mayor ;  nor  had  he  been  divested  or  deprived  of 

^e  office  by  the  judgment  of  the  same  or  of  any  other  Court ;  that 

it  was  not  true  that  on  the  29th  of  January  last  Reynolds  became 

aad  was  uicapable  of  holding  and  filling  the  office,  or  that  it  was  the 

doty  of  the  Couneil  to  proceed  to  an  election  in  his  room.   Where- 

fere  for  the  several  causes,  and  inasmuch  as  the  said  office  is  full 

and  not  vacated,  nor  the  election  hereinbefore  mentioned  act  aside, 

aiHRdled  or  avoided,  the  said   Council,  &c^  have  not  proceeded, 

and  cannot,  and  ought  not  to  proceed,  to  the  election  <^  .a  Lord 

Mayor  for  the  residue,  &c.     So  answer  the  Council  of  the  borough 

of  DaUin  to  the  annexed  writ. 

Signed  on  behalf  of  said  Council  pursuant  to  their  order  to 
that  effect  made  at  an  assembly  of  said  Council,  duly 
assembled  on  that  behalf. 

WuxiAM  FoBDK,  TowB-clork. 

Aad  «ndemeatk — 

**!  itartify  that  at  a  meeting  of  the  borough  of  Dublin,  in  that 
"*  behiV  duly  assembled,  the  above  return  was  ^directed  h^  the  bM 
**  Counofl  ^  be  made  to  the  annexed  writ. 

''John  Rey9oi<d8, 
**  Lord  Mayor  of  the  Borough  of  Dablin.** 
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B.  T.  1851.       Brewster  (with  him  2>.  Lynch  and  Dix)  now  moved  to  qaash 

V '     the  docament  under  the  corporate  seal  of  the  Right  Hon.  the  Lord 

Mayor,  Aldermen  and  Burgesses  of  Dublin,  purporting  to  be  the 

BETNOLDS.  return  to  the  writ  of  mandamus  issued  in  this  cause,  on  the  ground 
that  the  same  was  not  the  return  of  the  body  to  whom  the  writ  was 
directed,  and  who  were  bound  to  make  a  proper  return  thereto ;  and 
further,  that  supposing  the  same  to  be  the  proper  body,  the  return 
was  insufficient  in  law,  inasmuch  as  it  did  not  traverse  or  deny  any 
of  the  material  matters  set  forth  in  the  writ  of  mandamus,  but  was 
trifling,  and  filed  for  the  purpose  of  delay. 

Sir  C  (yLoghUn  (with  him  J.  D.  Fitzgerald)^  contra,  objected 
that  the  motion  was  of  a  twofold  character ;  that  in  fact  it  was  for 
a  peremptory  mandamus,  which  application  could  not  be  made 
within  the  last  four  days  of  Term :  The  King  v,  Clendenning  (a). 

Srewster. 

There  is  no  rule  of  that  sort  applicable  to  a  motion  for  the 
quashing  of  a  return,  though  of  course  an  order  for  a  mandamus 
cannot  be  granted  within  the  last  four  days. — [Moore,  J.  It  is 
difficult  to  say  that  this  is  not  an  application  for  a  mandamus.  I  have 
known  this  objection  made  in  criminal  informations  as  to  showing 
cause  within  the  last  four  days. — Cbampton,  J.,  referred  to  EtfoU 
and  others  v.  Kelfy  (b).  There  that  strict  rule  was  relaxed,  and  a 
motion  for  a  criminal  information  was  made  within  the  last  four 
days  of  the  Term.] 

Blackburne,  C.  J. — ^We  will  hear  the  motion. 

For  the  motion  were  cited,  in  addition  to  the  authorities  relied  on 
in  the  previous  argument^  Eex  v.  J%e  Mayor  of  Norwich  (c) ; 
3  &  4  Vic.  c.  108,  s.  83 ;  6  &  7  Vic.  c.  93,  s,  5 ;  Com.  Dig.  tit. 
Mandamus,  C;  2  Gttde^s  Crown  Practice,  p.  512;  The  King  v. 
Wix  (d). 

(a)  1  H.  &B.  36.  (6)  IJ.  A  8.  28. 

(c)  1  Stim.  55.  ((0  2  B.  &  Ad.  197. 


COMMON  LAW  REPORTS.  175 

Againat  the  motion— 3  &  4  Vic.  c.  106,  b.  57;  ITie  Queen  v.  H.  T.  1S61. 

Ledgard(^a);  Rtgina  v.    Tmlty(b)i  Grady  ^  Scot.  Prae.,  Cro.   ^^ • 

0^,  p.  497 1  Tkt  King  v.  Bithop  of  Oxford  (c).  ''^^  *""" 

BKI  HOLDS. 

Blackbubmb,  C.  J. 

In  this  case  an  application  has  been  made  on  the  part  of  rhe  pro- 
lecntoT  to  quBsh  the  return  to  the  mandamus  which  had  issued  to 
the  Town-council  of  Dublin  to  elect  a  Lord  Mayor.  On  the  part  of 
the  prosecutor  it  was  contended  that  the  return  was  of  such  a  frivo- 
loos  character  aa  to  be  in  truth  a  contempt  of  the  Conn,  and  that 
the  Court  waa  bound  on  that  ground  to  grant  the  application.  On 
the  part  of  the  Corporation  it  was  insisted  that  the  Court  has  no 
power  whatsoever,  even  though  thej  should  be  of  opinion  that  the 
tetmn  was  illusory  and  frivolous,  to  set  it  aside,  and  that  the  Act  of 
Parliament,  which  bound  the  proaeculor  in  every  instance  to  demur 
to  the  retium,  had  taken  away  the  jurisdiction  which  ordinarily 
belonged  to  the  Court  by  common  right  and  by  common  law  over  its 
pleadings  and  records.  Both  parties  have  contended  for  too  much. 
It  is  qnite  plain  that  the  Court  have  the  power  referred  to ;  the  only 
thing  to  consider  is  whether  the  present  was  a  fit  case  in  which  that 
dtscretiooaiy  power  should  be  exercised  ? 

It  is  not  unimportant  to  observe,  that  as  the  law  at  present  Is, 
■  demurrer  to  this  return  would  not  only  raise  a  question  as  to 
the  sufficiency  of  the  icturn,  but  would  raise  and  call  upon  the 
Court  to  decide  a  question  ns  tn  ^rhether  there  were  valid  objec- 
tioq^ts  the  mandamus  itself:  so  that  we  are  called  upon  by  the 
preicttt  application  not  simply  to  set  aride  the  return  as  frivolous, 
tut  to  decide  that  the  mandnmus  itself  is  free  from  objection, 
■ad  llutt  no  valid  otiJLCiion — nut  even  a  debateable  objection — could 
H  made  to  the  fomi  of  tliu  mandamus.  I  have  heard  enough 
Haled  ae  tu  two  ur  tlin.'o  [lariicukrs  objected  to  in  the  mandaroits 
le  make  it  ujtpear  to  mc  thnt  they  require  answers,  and  that  they 
give  tiae  to  questions  that  ought  to  be  discussed,  and  I  will  not 
preelddB  ttat  discussion  by  undertaking  definitively  now  to  decide 

(a)  1  A.  *E.  N.  S.  616.  (t)  aSslk.  US. 

<«)T>ast.S4S 
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H.  T.  1651.  th&t  thftnuuidamnB  is  in  point  of  form  free  altogether  from  objsc- 

tion.    I  do  not  think  I  have  the  power  to  do  that,  and  asaBi«dl7  I 

will  not  aaaume  that  power,  where  in  the  exercise  of  it  the  order 
MKTSOUia.  which  wonld  be  pronoanced  would  be  without  appeal  or  power  of 
revisioQ ;  therefore  if  there  were  nothing  else  in  the  case  tfaui  this, 
it  would  he  iu  mj  judgment  a  decisive  reason  against  exercising 
that  Runmaiy  power. 

But  now,  with  respect  to  the  matter  of  the  return  itsdf.  It 
IB  contended  to  be  frirolons,  became  it  is  at  variance  wilJi  the 
judici^  determiuation  of  ibe  Court.  It  is  uo  such  iMsg.  The 
state  of  the  case  when  the  Court  had  granted  the  order  for  a  maar 
damus  was  this ; — Sj  virtue  of  an  exclosire  and  final  jurisdiction 
vested  in  that  Court  the/  decided,  on  the  29th  of  Januarj  last, 
that, the  name  of  John  Ite^nolds  ought  not  to  have  been  put  on 
the  burgess  roll,  and  ordered  it  to  be  expunged  from  the  roll,  and  it 
had  been  aceordingl}'  removed  from  it.  Tlie  application  for  a  mai^ 
damoB  involved  this  question,  namely — whether  in  the  then  state  of 
the  Acts  the  proper  oonrae  was  to  issue  a  mandamus,  or  whether  the 
party  compliuning  ought  not  to  issue  a  quo  tearratUo  f  The  decision 
of  the  Court  was,  that  a  mandamus  was  the  proceeding  adi4)ted  to 
the  purpose,  one  Member  of  the  Court,  however,  thinking  that  a 
fM*  toarramto  was  the  proper  oonrse.  The  m^ority  of  the  Court, 
who  decided  that  the  mandamus  was  the  proper  course  of  pro- 
ceeding, did  fio  because  they  had  formed  the  opinion,  ttiat  wheAer 
the  order  of  the  aSth  of  January  was  rotroapeotive  or  nat,  when 
that  ord^  WHS  pronounced  Reynolds  C'riitud  to  bo  a  bttrgMBj  and 
oeaeed  to  be  qualified  to  be  Lord  Klaj  ot.  Tbnt  was  the  opinion 
which  they  entertained  and  the  opinion  wViich  ttii3y  expressed;  but 
the  deeisiou  which  they  pronounced  was,  iIllU  the  uoudanius  should 
issue,  which  mandamus  was  not  p^emptory,  Un:  onabled  the  Cou^I 
to  state  what  objections  there  were  to  ilio  t'locrion  of  a  newoficor 
in  the  plaoe  of  Mr.  Reynolds.  Now,  ^<'  I'li  :i:-  T  |>iv<iiounced  tba 
Ofnnion  tiiat  the  consequence  of  rwno^in-  (In  ikuik  □!'  Ri-ynolds 
frcHu  the  roll  was  that  he  ceased  to  b<'  a  Li'iincillor.  ceaaed  lo  be 
Lord  Mayor,  and  that  the  office  of  Loni  I\i  lyur   was  therefhre  | 

vacant,  I  can  say  with  perftot  ean^nr  tbat  it  wonld  have  "been  to  i 
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me  a  source  of  gratificadon,  differing  as  I  jdid  front  a  distingnisked  H.  T.  1851. 
Member  of  the  Court,  that  that  opinion  should  not  have  been  con-     v— .^v-^^ 
elusive,  even  upon  the  question  whether  the  mandainus  should  issue.  ^^ 

Bat  how  much  less  would  I  be  actuated  by  a  different  feeling  when  bstnolds. 
the  yerj  matter  before  the  Court  now  was  to  put  in  course  of  inqoiiy 
the  correctness  of  that  opinion,  and  which,  whateyer  mig^t  be  mj 
eonficteiee  in  my  own  judgment,  I  consider  to  be  a  matter  well 
deierving^  and  fairly  a  Buh^eet  for,  further  consideration  by  a  com- 
petent tribunal  ?  Therefore  there  is  not  the  slightest  pretext  for 
Bajing  ftat  the  return  which  put  in  a  course  of  inquiry  the  validity 
of  that  opinioQ--*for  it  was  not  a  decision— i-was  a  irivolous  return ; 
oa  the  eohtrary,  if  I  were  wtong  on  that  occasion,  my  opinion  would 
be  revised  and. corrected,  and  therefore  on  the  part  of  the  Court  I 
altogether  object  to  the  term  ^^  Mvolond,"  being  followed  by  the  use 
of  the  word  *'  contemptuous,"  which  has  been  repeatedly  urged  and 
dwelt  on  in  ihe  course  of  the  argument. 

I  am  therefore  of  opinion  that  in  the  exercise  of  our  discretion  we 
oaghtnot.to  quash  thiaxetuntjupon  motion,  at  the  same  time  that 
we  baye  alL  the  power  that  the  Court  ever  possessed  over  its  own 
pleadiAgs  and  its  own  proceedings. 

Cbampton,  J. 

The  practice  of  the  Court  in  a.^case  of  this  description  is  plain. 
If  the  return  be  a  bona^fide  one  Ux  raise  a  question  of  law  or  of  fact, 
the  Court  wiU  not  exercise  a  summary  jurisdiction  in  relation 
thereto ;  but  if  the  return  be  illusory,  or  one  that  ought  not  to  have 
been  filed,  the  Court  has  fuU  power  to  interfere.  The  nugority  of 
the  Court  think  the  present  return  not  fnyolous  or  evasive,  and  I 
am  not  willing  to  suggest  my  own  doubts  against  that  opinion. 

IhsMBiNf  J.,  and  Moobb,  J.,  concurred  with  the  Chief  Justice, 
and  the  motion  was  refused,  without  costs. 

A  demurrer  was  then  put  in  to  the  return  (the  points  noted  in 

which  were  almost  identical  with  those  raised  on  the  argument 

for  the  mandamus),  and  being  set  down  for   argument,  was  now 

beard. 

voi^  I.  23  L 
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THE  QUEEN 
BBTlVOIJ>8. 
Jan.  14. 


Sir  C.  (yiioghlen  and  J.  D.  Fitzgerald^  contra. 


Blackbusne,  G.  J. 

This  case  comes  hefore  the  Ck>nrt  upon  demurrer  to  the  return. 
It  is  unnecessary  to  go  into  the  merits  of  a  question  which  has 
been  discussed  when  the  Court  granted  the  order  for  the  mandamus* 
Taking  the  aUegations  of  the  writ  and  the  facts  stated  on  the  return, 
it  appears  that  Reynolds  was  elected  Lord  Mayor  on  the  Ist  of 
January  1850,  and  by  an  order  of  this  Court,  pronounced  on  the  29ih 
of  January  1850,  he  was  adjudicated  Anally  to  hare  no  right  to  be 
on  the  burgess  roll ;  and  whether  that  order  haye  reference  to  the 
time  when  he  was  elected  Lord  Mayor  or  not,  it  is  plain  that  so 
soon  as  that  order  was  pronounced  it  became  the  duty  of  the 
Council  to  proceed  to  the  election  of  a  Lord  Mayor. 

The  Court  are  clearly  of  opinion  that  if  there  were  any  ambi- 
guity in  the  words  of  the  writ  as  to  Reynolds  assuming  and 
pretending  that  he  was  duly  elected,  it  was  remoyed  by  the  aver- 
ment  in  the  return,  which  distinctly  stated  the  fact  of  his  election. 


Cbampton,  J. 

I  consider  the  order  of  the  29th  of  January  1850  to  be  equiva- 
lent to  a  judgment  of  quo  warranto,  and  that  a  mandamus  to  fill  up 
that  Yacancy  so  created  necessarily  resulted  from  that  order. 

Pbbbin,  J. 

I  decline  giving  any  opinion  on  the  present  argument. 

MooBE,  J.,  concurred  with  the  Chief  Justice  and  Cbampton,  J. 

Demurrer  allowed,  with  costs. 

Vide  The  Quun  v.  Dixtm,  15  Q.  B.  33. 


V  « 
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Queen*  8  Bench 


SAMU£L  FRAZER  v.  GEORGE  BLAKE. 


Jan,  17. 


ABSUioraiT. — The  declaration  contained  two  special  counts  and  the  A  plea,  that 

the  defendaat 

money  counts.  became  a 

bankrupt  after 
The  first  count  stated  that  in  consideration  that  the  plaintiff,  at  the  acaraal  of 

the    supposed 
the  request  of  the  defendant,  would  deliyer  to  the  defendant  a  causes  of  ac- 

certain  car  of  the  plaintiff  of  the  value  of  £80,  in  exchange  for  a  claration  men- 
set  of  harness  of  the  defendant,  the  defendant  pronused  the  plain-  ^^  ^jj^g  ^. 
tiff  to  deliTer  to  him  the  set  of  harness  and  to  pay  him  a  sum  of  ^S^  de-^^ 
money  on  request^  to  wit  the  sum  of  £10.  10s.,  in  exchange  for  the  ™?JJ®'^'    ^^a 

said  car.    That  plaintiff  did  deliver  to  the  defendant  the  said  car.  i^g.  o^  ^^' 

fessmg    the 

Breaehy  that  the  defendant  had  not  delivered  to  the  plaintiff  the  debt.— 

[Cbampton, 

set  of  harness,  or  paid  the  sum  of  £10.  10s.  J.,   dMsenti- 

ente'\ 

The  second  count  was  more  general  than  the  first. 

The  defendant  pleaded  acHanem  non — ^because  he  says  that  after 
the  making  of  the  promises,  and  accruing  of  the  several  causes  of 
action  in  the  declaration  mentioned,  if  any  such  were  made  or 
aemruedj  and  before  the  exhibiting  of  the  bill  of  the  plaintiff,  to 
wit  on  the  1st  day  of  May  1849)  the  defendant  became  a  bankrupt 
within  the  true  intent  and  meaning  of  the  statute  then  in  force  in 
that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called 
Engjiand,  and  that  the  said  supposed  causes  of  action  in  the  decla- 
ration mentioned,  if  any  such  there  be,  and  each  of  them,  did  accrue 
to  the  plaintiff  before  the  defendant  so  became  a  bankrupt,  to  wit 
at,  &c.y  concluding  to  the  country. 

Special  demurrer  to  this  plea,  assigning  as  cause  that  the  defend- 
ant had  not  confessed  or  avoided,  or  traversed  and  denied  the 
making  of  the  promises  and  the  accrual  of  the  causes  of  action  in  the 
declaration,  and  also  that  he  had  attempted  to  avoid  without  confess- 
ing the  making  of  the  promises  and  the  causes  of  action,  and  that 
the  plea  was  pleaded  to  the  said  supposed  causes  of  action,  if  any 
such  there  be,  instead  of  admitting  the  causes  of  action. 
Joinder  in  demurrer. 
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SheckUton  and  Ross  Moore^  in  support  of  the  demurrer. 

This  plea  is  defective  in  substance  and  in  form.  It  does  not 
confess  and  avoid  or  traverse  the  making  of  the  promise  in  the 
declaration :  MargeUs  v.  Bays  (a) ;  Gouid  v.  Lashury  (b) ;  Bren^ 
nan  v.  MonaAan  (c).  In  that  case  the  defendant  was  allowed  to 
amend  two  pleas  demurred  to  for  the  insertion  of  the  words  here 
objected  to,  *^  if  any  there  be«''  The  plea  is  not  pleaded  in  con- 
formity with  the  statute ;  for  the  statute  does  not  contain  the  words 
"  if  any  such  there  be :"  Eavesiaffy.  RuueU(d).  There  a  distinc- 
tion was  taken  between  the  words  "  supposed  causes  of  action  "  and 
the  words  "  if  any  there  be."  Parke,  B.,  says : — '*  The  word  *  sup- 
**  posed'  is  a  suffident  admission  of  a  cause  of  action ;  but  the 
**  words  '  if  any'  stand  on  a  diflerent  footing,  and  although  sufficient 
**  in  a  plea  in  abatement,  they  are  not  so  in  a  plea  in  bar,  becaoae 
'*  they  leave  it  doubtful  whether  any  debt  at  all  ever  existed." 


M,  Barry  (with  him  Napier),  contra. 

An  English  certificate  of  bankruptcy  duly  obtained  is  an  answer 
to  an  action  in  Ireland.  The  plea  here  id  misunderstood.  The 
causes  of  demurrer  apply  solely  to  pleas  in  confession  and  aroid- 
ance ;  this  is  not  such  a  plea.  In  Gould  v.  Lasbury^  as  the  plea 
was  pleaded,  it  only  discharged  the  defendant  from  those  creditois 
who  signed  his  schedule,  and  it  was  under  7  G.  4,  c.  67,  the  In- 
solvent Act.  That  plea  is  different  from  the  one  given  l^  tbe 
Bankrupt  Act — [BLACKBnxRX,  C.  J.  Suppose  issue  taken,  all  that 
the  defendant  would  have  to  prove  would  be  the  existence  (rf  the 
certificate] — ^Moobx,  J.  There  *i8  no  issue  joined  with  regafd  to 
the  breach  of  the  contract.  Where  would  there  be  authority  for 
assessing  the  damages  sustained  by  breach  of  the  special  agree- 
ment ?] — The  Bankrupt  Act  throws  on  the  defendant  the  proof  of 
every  averment ;  here  the  plea  concludes  to  the  country,  and  the 
defendant  would  be  required  to  prove  all  its  allegations.  A  plea  in 
confession  and  avoidance  would  be  the  contrary.    In  a  plea  of  the 

(a)  4  Ad.  &  EQ.  489;  S.  C.  6  N.  &  M.  228. 
(6)  1  Cr.  Hees.  &  Bos.  254.  (c)  4  Ir.  Law  Rep.  415. 

(tf)  10  M.  &  W.  365. 
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Statute  of  Limitations  or  insolvency,  a  statement  of  time  is  the  H.  T.  1851. 
essence  of  the  plea ;  but  here  the  Act  of  Parliament  is  quite  general     ^^ — v ' 

FBAZEB 

in  its  terms.  The  certificate  is  to  be  a  bar  "  for  any  debt,  claim,  or 
demand  whatsoeyer." — [Pbbrin,  J.  But  what  are  the  words  "  if 
any  such  there  be^  inserted  in  the  plea  for  ?]^«-The7  are  but  sur- 
plusage. The  plea  is  not  a  plea  in  confession  and  avoidance,  but  a 
plea  given  by  the  statute,  and  so  it  concludes  to  the  country.— « 
[Mooas,  J.  The  defendant  on  that  plea  begins  and  prodaciss  evi- 
dence of  his  bankruptcy.  Suppose  he  fiail  in  that,  what  would  the 
plaintiff  have  to  prove  ?  How  oan  damages  be  assessed  if  there  b^ 
no  issue  joined  ?] 


BliACKBUBITB,  C  J. 

The  plea  is  evidently  framed  with  a  view  to  embarrass  the  pro- 
oeedings  at  the  trial ;  and  the  protestation  it  involves  in  the  words 
^' if  any  such  there  be'*  neither  avoids  or  confesses  the  debt. 


CftAMFTON,  J. 

I  think  there  is  no  foundation  for  this  demuirer.  One  of  the 
cases  cited  is  against  the  qpimon  of  Lyndhurst,  C.  B.,  yielding  to 
the  judgment  of  the  Queen'^  Bench,  and  rests  on  a  principle  I 
cannot  unda:8tand.  There  is  no  greater  difficulty  in  the  plaintiff 
proving  his  demand  on  a  p)ea  of  bankruptcy  than  on  a  plea  of  the 
Statute  oi  Limitati<»s. 

Pebbin,  J. 

I  am  told  the  words  **  if  any  such  there  be  "^  are  surplusage  and 
mean  nothing.  They  are  introduced  for  the  sole  purpose  of  raising 
questions  at  the  trial;  and  the  first  that  would  be  started  would  be, 
as  to  which  par^  was  entitled  to  begin. 


MOOBE,  J. 

In  my  judgment,  the  authorities  cited  are  decisive  in  favour  of 
the  plaintiff. 

Demurrer  allowed,  liberty  being  given  to  amend  on  the 
production  of  the  certificate  of  bankruptcy. 
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Jan.  17,  21. 

A  power  to 
make  leases  for 
any  term  not 
exceeding 
three  lires  ojuf 
forty-one 
years.    Heid, 
that  a  lease  for 
three  liyes  ojuf 
forty-one 
yean,  oom^ 
menGingfix>m 
the  Ist  of  No- 
Yember   pre- 
ceding the  day 
of  the  death  of 
the  sorviyor  of 
the  cestui  qite 
vies   in   the 
lease,    was    a 
TBlid    lease 
within   the 
meaning  of 
sach  power. 


In  re  THE  CROMMELIN  ESTATE. 

This  was  a  case  submitted  for  the  opinion  of  this  Ck>Qrt  by  the 
Ck>mmissioner8  for  the  Sale  of  Incumbered  Estates.  The  case  stated 
that  Nicholas  Grommelin,  by  his  will  dated  the  6th  of  September 
1788,  devised  all  his  real  estate  to  his  brother  Delacherois  Grommelin 
for  and  during  the  term  of  his  natural  life,  and  from  and  after  the 
decease  of  the  said  D.  Grommelin  he  left  and  devised  same  to  the 
first,  second,  third  and  every  other  such  son  of  the  said  D.  Grom- 
melin lawfully  to  be  begotten,  without  any  regard  to  seniority  of 
age  or  priority  of  birth,  as  the  said  D.  Grommelin  should  think 
most  worthy  and  deserving,  and  to  the  heirs  male  of  their  several 
and  respective  bodies,  and  on  failure  of  issue  male  of  the  said  D. 
Grommelin,  remainder  over  as  in  said  will  mentioned;  and  in  said 
will  was  contained  a  power  of  leasing  in  these  words : — 

''  And  I  do  hereby  empower  my  said  brother  D.  Grommelin  and 
^'  his  heirs  male,  and  the  several  other  persons  in  remainder  as  afore- 
^*  said,  and  their  several  heirs  male,  when  in  possession  of  my  real 
**  estates,  to  make  leases  thereof  for  any  term  not  exceeding  three 
*^  lives  and  forty-one  years,  at  the  full  improved  rent^  but  without 
"  taking  any  fine  for  the  making  such  leases.^' 

The  said  D.  Grommelin,  after  the  death  of  said  testator,  and 
when  in  possession  of  the  real  estates,  by  indenture  of  lease  bearing 
date  the  6th  day  of  November  1801,  demised  part  of  the  real  estates 
to  James  Stott,  his  heirs,  executors,  administrators  and  assigns,  from 
the  day  of  the  date  thereof,  for  and  during  the  natural  lives  of  John 
Stott,  Robert  Stott  and  Isabella  Stott,  and  the  lives  and  life  of  the 
survivor  of  them,  and  from  and  immediately  after  the  decease  of  the 
said  survivor  for  and  during  the  full  time  and  term  of  forty-one 
years,  commencing  from  the  1st  day  of  November  which  should  next 
precede  the  day  of  the  death  of  such  survivor  of  the  three  cestui 
que  vies  aforesaid,  as  far  as  the  leasing  power  of  the  said  D.  Grom- 
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melin  under  hid  late  brother's  will  enables  him  so  to  do,  from  thence-  H.  T.  1851. 
^,«..  ,  ,  ^-.i  Queen'sBeneh 

forth  fiillj  to  be  complete  and  ended.  y— ^ 

/ft  TB 

**  The  Coort  are  requested  to  give  their  opinion  as  to  whether  the  cBOHBfELiN. 
**  said  power  authorised  the  said  D.  Crommelin  to  grant  such  term 
^'of  fortj-one  years,  commencing  from  the  1st  of  November  next, 
**  preceding  the  death  of  such  survivor  as  in  the  said  lease  granted." 


Pilkington  and  ff,  Smyihej  in  support  of  the  negative. 

This  is  a  mere  question  of  construction  of  the  words  of  the  power. 
It  will  be  argued  that  where  the  power  is  negatively  expressed, 
it  ifl  to  receive  a  more  liberal  construction  in  favour  of  the  lease, 
purporting  to  execute  the  power,  than  if  it  were  expressed  affirma- 
tively ;  and  WhitloeJi^s  ease  (a)  will  be  relied  on.  We  do  not  deny 
the  authority  of  that  case ;  but  we  deny  the  inference  attempted  to 
be  deduced  from  it.  There  the  term  in  the  lease  was  admittedly 
lees  than  the  term  in  the  power.  Here  the  question  is,  is  the  term 
in  the  lease  greater  than  that  authorised  by  the  power  ? 

The  question  is  in  truth  one  of  construction,  and  therefore  the 
ruks  of  construction  are  to  be  applied  to  it.  First,  there  is  no  time 
limited  by  the  power  from  which  either  the  term  of  lives  or  of  years 
IB  to  commence ;  and  the  general  rule  in  such  cases  is,  that  the  term 
shall  operate  firom  the  delivery  of  the  deed.  Why  not  in  this  case 
apply  that  rule  to  the  term  for  years  as  well  as  to  the  term  for  lives  ? 
This  lease  operating  by  way  of  appointment,  there  is  nothing  con- 
trary to  the  rules  of  law  in  the  term  for  lives  commencing  after 
deHvery  of  the  deed ;  and  why  fix  on  a  different  terminus  a  quo 
as  to  the  term  of  years  from  that  fixed  on  for  the  term  of  lives  ?  It 
is  said  the  word  ^*  and**  implies  something  additional  to  the  term  of 
fires ;  but  surely  **  and**  is  a  fitter  word  to  express  a  concurrent 
term  than  the  word  ''or,"  and  yet  it  is  admitted,  if  the  term  ''or** 
were  used,  the  term  would  be  a  concurrent  term :  Long  v.  Ran- 
kin (b) ;  Comnums  v.  Marshall  (0).  If  therefore  the  words  ''  three 
fives  and  forty-one  years"  are  not  inconsistent  with  a  term  for 
three  fives  with  forty-one  years  concurrent,  why  not  apply  the 

(a)  8  Bep.  70,  6.  (6)  Sug.  on  Fowen,  App. 

{e)  6  Bro.  P.  C.  168. 
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Qu€en!!g  Bench 

y-— ^     it  shall  operate  from  its  deliyery? 

In  re 

CBOKMXLiN  Another  role  oi  construction  is,  that  snch  a  power  in  a  deed,  and 
a  fortiori  in  a  will,  should  be  construed  with  reference  to  the  pre- 
Tailing  practice  in  this  country;  and  the  words  used  by  the  testator 
must  be  taken  in  reference  to  any  such  preyailing  usage.  Now,  in 
leases  where  terms  for  lives  and  years  are  granted,  the  usage  is  to 
consider  them  concurrent  terms,  and  the  most  usual  lease  in  this 
country  is  a  lease  for  three  liyes  and  thirty-one  years  concurrent. 
Therefore  we  say  that  the  words  **  three  lives  and  forty-one  years  " 
are  not  improper  words  to  express  a  lease  for  Htcs  with  a  term  of 
years  concurrent;  and  that  inasmuch  as  the  prevailing  usage  in 
this  country  is  to  grant  such  leases  for  lives  and  years  concurrent, 
this  power  should  be  construed  with  reference  to  such  prevailing 
usaga*  The  lease  in  this  case  must  operate  as  a  lease  for  three 
lives,  and  for  so  much  of  the  term  of  forty-one  years  as  might  be 
subsisting  at  the  death  of  the  surviving  life. 

C  Andrews  and  Leslie,  contra. 

The- intention tof  the  party  was  to  give  an  absolute  interest,  not  a 
contingent  interest,  as  contended  for;  and  the  use  of  the  word 
''and"  BhowB  such  was  the  intention«-^[BiiACKBUSNE,  C.  J.  The 
power  ia  to  make  leases  for  any  term,  but  your  construction  would 
authorise  a  lease  for  two  diMinet  .terms^]-'^Tliat  difficulty  is  ex- 
plained in  Lon^y.  Rankin;  "term''  is  there  used  as  applicable  to 
any  .estate,  and  is  not  confined  metdy  to  a'  chattel  interest^  it 
means  a  period  of  time.  A  leasing  power  is  not  to  be  construed 
stricUy :  Shann&n  -  v.  Bradiireei  (a)i 

If  the  term  apply  to  both  the  lives  and  years,  it  msst  apply  to  a 
continuous  infterest  in  both.  The  donor  does  not  point  out  any  lease, 
but  only  puts  a  limit  on  the  power,  and  within  that  any  lease  may 
be  made.  The  words  *'  not  to  exceed'  tlnee  Ihres  and  fortynone  years'* 
show-  that  both  are  to  be  added  together*  A  power  to  make  leases 
generally  extends  only  to  leases  in  possession,  not  to  leases  in  rever- 
sion :  Skecomb  v.  Hawkins  (b).    The  objection  here  is,  that  this  is 

(a)  1  Sch.  &  Lef.  52.  (6)  Cr.  Jac.  318. 


I 


Quelni'B  Blotch 
In  re 


a  lease  in  ftUmro.    Then  it  ib  said  the  tenn  is  uncertain,  but  id  eer- 

turn  eii  quod  cerium  reddi  potest^  and  here  the  time  from  which  it 

is  to  run  is  clearly  pointed  out:  Coffenify  ▼.  Coventry  (a) ;  Whit'    caoHxsLzir. 

loek^e  eaee. 

PiVdngUm^  in  replj. 

If  the  lease  were  for'tlireeUvtt'anS  fortjr-oh^  years,  no  time  being 
mentioned  for  the  commencement  of  the  term,  it  would  then  com- 
meneb  fWntt^Ui)}  deAitrery  of  the  lease.  The  use  of  the'WOfd  *<  aiid^ 
slMPi^tbi^'intention  Wtats  that  the  lives  and  years  should  beooncur- 
Mirt;  and-  (%filmofi#' V.  Man^haU'  so  decides ;  Lord  Liflbrd  uses  thsi 
wtvd  **  and''  in  that  caser  to'make  the  terms  concurrent :  I^ord  Ndt'^ 
tervUie  ▼.  Marshall  (6).  This  lease  shotfld  be  construe  a66otding 
tather  pf«n^a3hig  cuslotti,'  which  is  to  conrider  the  terms  *«i^O0ncur- 


Cur:  ad.  vvte 


The  JoQgbff  ^veiM  fbMrwlng^  certiileate  :-^  jm.  ^ 

We^v^oi'  opiiiloh  that  the  said  powbr  in  the'saMlease "statdT 
aatlmriied  the  said  Delaeiferois  CrommelSn  tograntssM 
teuft'  of  forty-one  years,-  commencing  from  the  1st  dP 
Ifovember  next  preceding  the  deaA  of  such  surviror  a# 
in  said  lease  granted. 

(f )  ^:  on  Fowen,  609.  (6)  Wallii't  Bep.  96. 


▼OL.  1.  24     L 
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JOHN  JACK,  Lessee  of  JOHN  PARKE  and  JANE  PARKE^ 

V. 

M*LOUGHLIN  and  others. 


Jan.  70. 


^  ^®"^TJf     Ejectment  for  non-payment  of  rent,  tried  before  Pigot,  C.  B.,  at 

A  and  B  as     the  last  Summer  Assizes  of  the  eounty  of  Leitrim.    The  declaration 
granting  par- 
ties, and         contained  two  demises,  laid  respectiyely  on  the  1st  of  January  1846 ; 
resenred  the 

rent  and  right  and  the  lessors  of  the  plaintiff  claimed  five  years'  rent,  due  and  end- 
of  recently  to 
A  alone.         u^g  on  the  25th  of  March  1850. 

aasignee  of  ^^  appeared  on  the  evidence  given  on  behalf  of  the  lessors  that 

eBtoDTOdT  ^^  indenture  dated  the  24th  of  June  1771,  and  made  between 
£!dn?mtere«t  ^^^^  ^a^ke  and  Samuel  Parke  of  the  one  part,  and  Robert 
in  the  premi-  ghaw  of  the  other  part,  William  Parke  and  Samuel  Parke,  in  con- 

BCBa 

sideration  of  the  sum  of  £300  paid  to  them  by  Robert  Shaw, 
demised  the  premises  in  question  to  Robert  Shaw,  his  heirs,  execu- 
tors and  administrators,  for  a  term  of  four  lives  and  three  hundred 
years,  yielding  and  paying  to  Samuel  Parke,  his  heirs  or  assigns, 
the  yearly  rent  of  £1,  with  clause  of  distress  or  re-entry  in  case  of 
non-payment  of  the  rent  so  reserved  to  Samuel  Parke ;  and  in  said 
lease  was  contained  the  following  clause : — 

'*  And  at  the  end  or  expiration  of  the  above  three  hundred  years, 
*'  if  the  sum  of  £300  is  not  paid  to  Robert  Shaw,  his  heirs  or 
"  assigns,  by  William  Parke  and  Samuel  Parke,  their  heirs  or 
*'  assigns,  that  the  same  lease  is  so  to  continue  at  the  yearly  rent  of 
'*  £1  per  year  until  the  said  £300  is  paid  or  satisfied ;  but  when  the 
**  said  sum  of  £300  is  paid  to  Robert  Shaw,  his  heirs  or  assigns,  that 
"  then  and  at  that  time  the  said  Robert  Shaw,  his  heirs  or  assigns,  is 
''to  deliver  up  the  quiet  and  peaceable  possession  of  the  said 
<<  premises  unto  tiie  said  William  Parke  and  Samuel  Parke,  their 
'*  heirs  or  assigns,  any  thing  to  the  contrary,"  &c. 

It  further  appeared  that  by  indenture  dated  the  24th  of  April 
1804,  Patrick  M'Loughlin  became  possessed  of  the  interest  of  Shaw 
in  the  lease,  and  continued  so  to  the  time  of  his  death  in  1845,  and 


COMMON  LAW  REPORTS.  18Y 

that  the  defendants  derired  under  him,  and  it  was  admitted  that  the  H.  T.  1851. 

Queen'iSench 

lessors  of  the  plaintiff  respectively  represented  William  and  Samuel     w    y  -   / 
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Parke.     It  further  appeared  that  John  Parke,  one  of  the  lessors  of  v. 

M  *  LO  UGHLIN. 

the  plaintiff,  in  December  1833,  filed  a  bill  in  the  Court  of  Chancery 
against  Patrick  M'Loughlin  and  against  Jane  Parke  as  heiress-at- 
law  of  Samuel  Parke,  the  other  lessor  of  the  plainti^  alleging  that 
the  deed  of  the  24th  of  June  1771  was  a  mortgage,  and  praying 
redemption ;  that  a  decree  on  sequestration  was  obtained  against 
Jane  Parke,  and  that  this  bill  was  dismissed  for  want  of  prosecution. 
It  also  appeared  that  a  judgment  creditor  of  Patrick  M'Loughlin 
had  presented  a  petition  in  the  Court  for  the  Sale  of  Incumbered 
Estates,  praying  for  a  sale  of  the  lands  in  question  as  an  estate  in 
fee-simple,  relying  upon  the  Statute  of  Limitations ;  and  an  order  for 
a  sale  was  obtained  thereon  without  prejudice  to  John  Parke  being 
at  liberty  to  enforce  his  rights  as  landlord  or  mortgagee.  The  bill 
and  answer  in  this  cause  were  entered  as  read  for  the  plaintiff.  The 
plaintiff  then  read  a  paragraph  from  the  answer  of  the  defendant 
M^Loughlin,  whereby  he  admitted  that  Samuel  was  the  younger 
brother  of  William  Parke,  and  that  he  belieyed  he  claimed  some  title 
or  estate  in  the  lands,  and  was  in  the  habit  of  joining  his  brother 
William  in  all  leases,  and  thereby  denied  that  he  merely  joined  his 
brother  to  secure  the  £300,  or  that  the  rent  was  reserved  to  Samuel 
Parke  as  trustee  for  William,  and  that  he  believed  that  Samuel  had, 
or  claimed,  some  title  in  the  lands ;  that  the  rent  had  been  paid  to 
Samuel  Parke  up  to  his  death,  but  that  no  demand  or  payment  had 
been  made  since  that  time.  The  decree  on  sequestration  was  then 
entered  as  read  for  the  plaintiff. 

The  plaintiffs  having  closed  their  case.  Counsel  for  the  defend- 
ants read  a  paragraph  from  the  bill  filed  in  the  cause  of  Parke  v. 
M^LaughltHj  stating  that  William  Parke,  the  grandfather  of  the 
lessor  of  the  plaintiff  John,  being  seised  in  fee  of  the  lands  in 
question,  applied  to  Robert  Shaw  for  a  loan  on  mortgage  of  said 
lands,  and  that  thereupon  the  instrument  of  the  24th  of  June  1771 9 
in  consideration  of  the  rents  and  covenants,  and  especially  in  consi- 
deration of  the  sum  of  £300,  was  executed ;  that  William  Parke 
merely  designed  the  same  as  a  mortgage  to  secure  the  £300,  and  not 
as  a  lease ;  that  Samuel  Parke  had  no  title  or  estate  in  the  lands. 


^^%  1851.  99d  meinljr  jfiiqe^  jto  ««wre  the  yf^pO,  «|4  4wt  t)i»  jr«i»  #rw 


V,  aloqe  ^fis  l;fei3yeficf«^7  BQtitled  tp  .ti^  KremineB*    He  reii4  afip  1)19 

^6^.94^*  pxiLj^  of  ^enptioD,  ^d  also  a  ppition  of  }^  ^eodaiit^8  m9^4^f 
statuig  that  ^e  1^  not  paid  any  rent  for  opim^  of  twen^  ^uau, 

T^e  learned  .J^odge  tpld  |^e  jivy  ^h#t»  so  far  |»  the  instpiuiiieii^  of 
ii^  Ziih  of  June  1771  was  a  ^ortgpige^  the  rj^t  of  r^deqapftioa  wa» 
ex^gnished;  and  he  lefi  it  to  the  jury  to  a^j  in  whom  tb(d  estate  in 
t^  lan^  in  question  was  vesM  at  the  fNoie  the  deed  of  the  25th  4of 
June  1771  wfB  executed?  and  upon  that  issue  the  jury  £9nn4  th^t 
the  estate  was  vested  ip  Williw>  faike  aIone»  and  not  in  S/pond 
Parke,  and  that  Samuel  Psfhe  hid  no  estate  in  the  lands. 

Counsel  for  the  defendants  then  called  on  the  learned  J^dge  to 
say  that  the  jury  havipg  found  that  Samuel  Farhe  had  no  estate, 
the  demise  in  the  name  of  Jane  Parke,  as  his  heiress-at4aw>  conld 
not  he  si}Stained,  and  that  the  defendants  were  entitled  to  a  Fetdiist 
op  that  demise ;  secondly,  that  as  the  rent  was  reoenred  under  the 
instrument  of  1771  to  Samuel  Parke,  with  right  of  rerentiy,  ^nd  aa 
there  was  no  reservation  of  rent  to  WiUiam  Parke,  the  def^idmla 
were  entitled  to  a  verdict  on  the  demise  laid  in  the  name  of  John 
Parke,  his  heir:at-law ;  thirdly,  that  the  jury  should  he  directed  to 
find  for  the  defendants,  on  the  ground  that  the  rights  of  the  pUiatifi 
wei»  barred  by  the  Statute  of  I^imitatiQns,  there  being  no  evidence 
of  payifient  pf  rent  for  upwATd^  pf  twenty  years.  The  learned 
Ju4g0  ultimately  dir^pted  a  verdict  for  the  lessors  of  the  plaintiff, 
which  the  jury  found,  reserving  leave  to  the  defendants  to  move  to 
have  a  verdict  entered  for  them. 

A  Tule  1^si  hayipg  been  obtained  acpordingly,  cause  was  shown  by 

Oilmorf  and  J.  S.  Cl^e^  for  the  |daintifis. 

First)  are  the  p^intifi  entitled  to  say  the  relation  of  landlord  9JbA 

tenant  waiBi  fvei^t^  by  this  instrument  executed  between  Williaai^ 

Par^e,  ^m^A  Parke  and  Bobei«  Shaw  ?  Secondly,  if  that  relation 

suhlist^  then  the  re^rvatioa  tc^  Samuel  Parke  ia  a  rent-aervioe,  not 

a  rentcharge- 

It  is  found  that  Samuel  Parke  had  no  estate  in  the  landa;  but 

Shaif  accepted  ^  den^iae  from  \^m  by  iadenti^^  ^  fgieed  to  pay 


\ 
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tiie  sent  to  Samuel}  he  js  tiberefoie  estopped  saying  Aat  iBMuvel  had  H.  T.  1861. 
00  cigbt  to  make  the  demise.    Where  an  iaterest  passes  there  is 


so  estoppel — [Mopbi^  J.    If  two  persons  ym  in  a  ieasey  the  pro-  «. 

pertj  being  the  estate  of  one,  and  the  other  having.^M)  ,estate  at  all, 
h^  PQPsent  the  rent  may  be  resanred  to  that.oae  aotliaiving  the  estate, 
and  so  the  resenration  of  rent  to  Samuel  does  not  at  all  afiect  the 
Tsiidity  of  the  lease.] — Co.  Idi.  p.  46,4^ — *'If  the  tenant  of  the  land 
'*  and  a  stnnger^  whieh  hath  nothing  in  the  land,  joyne  in  a  lease 
'^fbr  yean  by  deed  indented  of  one  and  the  self  same  land,  this  is 
'^Ae  lease  of  the  tenant  onely,  and  the  eonfinnation  of  stranger, 
''and  yet  the  lease  as  to  the  stranger  workes  l^  eonelosicm*'* 
An  ejectment  for  non-payment  of  rent  may  then  be  maintained 
under  tbe  Ejectment  Statutes. 

Then  is  the  Statute  of  Limitations  (3  &  4  IT.  4,  e.  27)  a  bar  to 
the  plaintiff's  recoyering?  Grant  ▼•  JPllis  (a),  Croabie  t.  jSii$nM(A), 
Dafy  F*  ,Z0or4  BlooBifielUe),  are  conclusiye  <m  that  head  to  show 
tha  statnte  does  not  apply  to  oonventional  rents  between  landlord 
and  t^imt. 

The  circumstanee  of  rent  not  being  paid  is  not  a  ground  for  pre- 
suming a  releases  but  a  defendant  who  relies  on  a  release  to  set 
aside  it  prima  facie  title  must  prove  that  release  affirmatiyely,  and 
audi  issue  was  not  one  for  a  jury :  Jk^epian  t.  Lawranoe  (d). 

CharU*  Andrews  and  /.  Robinson^  oontra. 

This  is  a  question  on  the  Ejeotment  Statutes  as  regards  Jane 
daiming  through  Samuel,  and  the  case  of  Black  v.  Davis  (e) 
seew  apposite  to  the  matter.  Bushe,  C.  J,  in  p.  98,  says  i^^^  In  a 
**  Co«rt  of  Law  thero  can  be  no  distinction  batween  a  mortgage  of  a 
**  landlord's  entire  interest  and  a  sale  of  it  ont  and  outi  and  it  cannot 
^be  contended  that  a  man  who  grants  to  another  his  rent  and  rever- 
**  sion  can  afterwards  evict  one  of  his  former  tenants  for  noA-payment 
''of  rent*  It  is  jdain  that  be  can  no  longer  maintain  debt  or 
''o^venant  against  that  tenant  or  distrain  upon  him ;  these  remedioB 
^h%ve  gone  over  to  the  granliee  of  the  reTersum^  and  he  ean  no 

(a)  0  Mies.  4WeU.  113.  (6)  9  Ir.  Lmt  Sep.  17. 

(0  Battj,  80. 
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XI. T.  1851.  "longer  maintain  them;  and  inasmuch  as  he  ceases  to  be  landlord 

^— -v-*^     ''  or  lessor  (the  words  used  in  the  Ejectment  Statutes),  and  inasmuch 
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V.  *'  as  no  rent  after  his  assignment  can  grow  due  to  him,  it  is  impos- 

m'louohlin. 

*'  sible  that  he  can  maintain  an  ejectment  under  these  statutes.** 

The  doctrine  of  estoppel  has  no  applicability  here :  Doe  y.  Law- 
rence  (a).  It  was  there  held  a  right  of  entry  could  not  be  reserred 
to  a  stranger  to  the  estate. — [Moore,  J.  In  that  case  the  cestui  que 
trusU  were  not  parties  to  the  lease.  Now,  suppose  a  lease  of  fire 
co-parceners  entitled  to  an  estate  in  five  equal  portions,  and  they 
join  in  a  lease  with  a  sixth  party,  and  the  recital  in  the  lease 
expresses  the  inconvenience  of  reserving  rent  to  the  six,  but  thai 
by  arrangement  it  was  agreed  to  reserve  it  to  that  sixth  person,  who 
had  no  interest  in  the  premises,  in  such  a  case  would  not  an  eject- 
ment be  maintainable?] — The  jury  have  found  Samuel  had  no 
estate  in  the  premises,  and  in  Bell  v.  Flattery  {b)  Csamptoh,  J., 
says  he  who  re-enters  must  be  in  of  his  former  estate.  Jane  here, 
claiming  under  Samuel,  cannot  be  in  of  that  estate. — [Black-^ 
BUBzvs,  C.  J.  How  can  an  estoppel  be  waived?] — Lw^ord  v. 
Barber  {c) ;  Bawtnan  v.  Rostron  (cQ.  The  action,  being  ejectment, 
did  not  admit  that  the  matter  of  estoppel  could  be  pleaded.  The 
question  must  arise  on  the  evidence ;  the  plaintiff  waived  the  estop- 
pel, and  gave  in  evidence  the  document  which  displaced  the 
estoppel  by  giving  in  evidence  the  bill  in  that  cause,  and  the  juxy 
have  found  according  to  the  fact. — [Moobe,  J.  An  estoppel  may 
be  waived  by  matter  on  the  pleading.] — JDoe  d.  Strode  v.  Seaton(e). 

Close  replied,  and  on  the  question  of  estoppel  relied  on  2  Smith 
Leading  Cos.  p.  436  ;  and  referred  to  2  Wins.  Sound,  p.  37l»  note  7 ; 
Doe  d.  Sji^eneer  v.  Beckett  (fj, 

Blackburne,  G.  J. 

This  is  an  ejectment  for  non-payment  of  rent.  Two  questions 
have  been  submitted  for  the  judgment  of  the  Court.  First,  is  the 
ejectment  maintainable  ?    Secondly,  if  it  be  so,  does  the  Statute  of 

(a)  4  Taunt.  23.  (6)  J.  &  B.  208. 

(c)  1  T.  B.  90.  (<0  2  Ad.  &  El.  295. 

(e)  2  Cr.  M.  &  Rob.  728.  (/^  4  Q.  B.  001. 
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Limitations  bar  the  right  of  the  plaintiff  to  recover?     The  second  H.  T.  1851. 
question,  however,  will  become  immaterial,  if  the  rent  reserved  be 
a  conventional  rent ;  for  if  it  be,  the  demand  of  the  plaintiff  is  not 
barred,  and  he  is  clearly  entitled  to  recover. 

The  lease  in  question  is  made  hj  William  Farke  and  Samuel 
Parke  (the  two  granting  parties)  to  Robert  Shaw.  The  rent  is  re- 
served to  Samuel  Farke  alone,  with  a  clause  of  distress  and  re-entry 
to  Samuel.  The  ejectment  is  brought  by  parties  representing  both 
William  and  Samuel ;  but  it  is  plain  the  representatives  of  William 
cannot  recover,  as  no  rent  was  reserved  to  him.  Can  then  the 
representatives  of  Samuel  not  recover  ?  This  is  the  case  of  a  demise 
hy  two  persons  bj  indenture,  and  the  action  is  brought  against  the 
assignee  of  the  estate  thereby  created,  who  is  bound  just  as  the 
original  lessee  was  bound.  Suppose  the  ejectment  was  brought  on 
the  demise  of  Samuel  himself  against  the  lessee,  he  could  not 
allege  that  Samuel  had  no  title,  for  he  would  have  been  estopped 
to  rely  on  his  want  of  title,  as  if  the  lessor  would  have  been  estop- 
ped, so  must  the  assignee  of  the  lessee ;  the  passage  cited  from  Co. 
Lit  p.  45,  a.,  directly  applies  to  the  case  before  us : — "  K  the  tenant  \ 
**  of  the  land,  and  a  stranger,  which  hath  nothing  in  the  land,  joyne 
'^  in  a  lease  for  years  by  deed  indented  of  one  and  the  self  same  land, 
^  this  18  the  lease  of  the  tenant  onely,  and  the  confirmation  of  the 
*' stranger,  and  yet  the  lease  as  to  the  stranger  workes  by  con- 
**  elusion*''  This  shows  that  as  between  the  original  parties  this 
instrument  operated  by  estoppel ;  and  I  cannot  discover  any  reason  ^ 
at  authority  for  holding  that  the  parol  evidence  which  the  plaintiff 
gave  at  the  trial  in  support  of  his  right  under  this  lease  amounts 
to  a  waiver  of  his  right  to  rely  on  the  deed  as  having  had  that 
<^)eration.    The  verdict  therefore  must  stand. 


MOOBS,  J. 

I  am  of  the  same  opinion,  and  for  the  same  reasons. 

Cause  allowed,  with  costs. 


*  CaAMrroN,  J.,  and  Pxbbim»  J*,  abteniibuM, 
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JOHN  KELLY  v.  HENRY  CABBOLL. 


Jfdy2. 


A  dedantioii  Ten  wa»  an  aotioa  of  libely  and'  the  dectofttion  contained  two 

in    its    oom- 

mencement      ooonta.  The  oommenoeHient  WM  in  this  form : — '<  John  KeXfy^  the 

did  not  ftate 

whether  the     '^phdntfffinitfaifl'aetiony  complains  of  Hbnry  Carroll,  the  defendant 

gP^;^  -m  tUi  »rtion,  of  a  plea  of  tmpan.'^  A  general  demurrer  was 
^«U?^qMB-  ^=<^^B^  ^  ^^  counts  of  the  declaratbn,  on  the  grotmd  that  the  libel 
^t  ^^!^*  oomi^aoned  of  waa  a  pii^leged  communication ;  buf  as  the  Court 
mode   of  de-  gi^y^  hq  opinMn  on  this  point,  it  becomes  unnecessarj  to  set  out  the 

bad,  and  that  declaration.  There  were,  however^  two  causes  of  special  demurrer 
mall  cases  the 

fonn  pre-       assigned;  one,  that  the  plaintiff  not  being  a  practising  attorney,  or 

scribed  by  the 

44ihBideniiist  allegingtlMi  he  was  an  attorney  or  officer  of  the  Court,  or  otherwise 

be  followed. 

esthied  to  appear  or  sue  in  his  pKq;>er  person,  had  l)j  said  dedara* 

tion  oompkdoed,  wHlioat  stating  that  he  did  so  hj  attorney,  or 

escnsmg^his  dokigw>  wMiout-attomey ;  aod^hat  the  declaration  wa^ 

osBtrary  •  to  th»  law  and  ^praetiee  in  this  Court,:  inasmuch  aS  it  una  not 

thenin  stated^  tfaait  the  plaintiff  complained  hj  attorney  or' in  his 

piDper  peiaoH;:  and  that  it  did  noi'  commence'  ift  the  foitti  pr^ 

scribed  f  by  the  44th  General  Order;    The  other  cause'of  demuner 

aiaigaed  was,  that  theM  was  no  venue  stated  in  thsr  body  of  the 

dasiaratiott ;  but  as 'the  Court,  otf  the  latter  cause,  at  oficcinthiiated 

it!  waatcwed  by  >  the  45lh  GenerlQ  Order,'  tksfdirected' Counsel  to 

affiy^hiinaalf  •  to'  the  firsv^peeial  peintJ 


H.  Smythe  (with  h^'FiigffMom),  for'thcdemtimsr: 
The  Courts  have  made  Greneral  Orders  in  pursuance  of  an  Act  of 
Parliament ;  and  those  Bules  are  to  have  the  effect  of  a  legMaliTe 
enactment.  The*  44th  General  Oriftr  is»  to'  this  effect ^-^^BveIy 
«  declaration  shall  commence  in  the  following  form :  A  B,  by  E  F 
"his  aMemey or  (ethtttfwtee^'  as>the  case  may  be),  complains  of  C  D. 

NoTB. — Ab  inTdTing  a  point  of  practice,  this  case  is  printed  in  adTaace  of  the 


Teim  in  which  it  was  dtfddM.' 
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''for,"  &c.      In  Chitfy  Jr.  Precedents^  p.  31,  there  is  a  form  of  E.  T.  1851. 
special  demurrer  given  on  this  ground :  Butler  y,  Ma^  (a). 


Charles  Kelly ^  contra,  argued  that  the  Judges'  Orders  could  not 
alter  the  rules  of  pleading;  that  this  was  at  most  an  irregularity, 
and  could  only  be  dealt,  with  on  motion  to  set  aside  the  declaration 
as  irregular. 


Blackbubne,  C.  J. 

The  rule  has  the  effect  of  an  express  legislative  enactment ;  we 
feel  bound  to  uphold  our  own  Orders,  and  there  being  a  prescribed 
form  of  declaration  by  the  44th  General  Order,  it  must  be  adopted 
in  all  cases.  The  demurrer  must  be  allowed ;  but  we  will  permit 
the  plaintiff  to  amend  on  payment  of  costs. 

(a)  lOBing.  891. 


HOWARD  V.  M'NEVIN. 

J.  O'LoGHiiEH  moved  to  set  aside  the  plea  in  this  case  for  irregu- 
krity,  it  being  improperly  entitled.  The  plea  is  entitled  as  bearing 
date  the  5th  of  February  1851,  omitting  the  words,  '*  in  the  year  of 
our  Lord ;"  and  the  43rd  General  Order  directs  that  every  pleading 
shall  be  entitled  of  the  day  of  the  month  and  year  in  which  it  is 
filed.  By  the  omission  of  these  words  the  figures  are  unintelligible, 
and  in  England  pleas  have  been  set  aside  for  such  an  irregularity : 
Arch.  Prae,  by  Chitty^  193,  note  h  (8th  ed.) 


May  9. 

Where  a  plea 
bore  date  the 
5th  of  Febnir 
ary  1851, 
omitting  the 
words,  **  in  the 
year  of  onr 
Lord  :"— 
Held,    such 
omiflsion  was 
no  sronnd  for 
setting  aside 
the  i9ea  for 
irregnlarity. 


/.  D.  Fitzgerald^  contra,  was  not  caUed  on. 


Per  Curiam. 

Refuse  this  motion ;  but  as  the  practice  is  new,  and  as  the  autho- 
rities in  England  may  have  given  ground  for  the  motion,  let  there 

be  no  costs. 

VOL.    1.  25    L 
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H.  T.  18^1. 
QumM'*  Bench 


The  Rev.  THOMAS  LITTLE 

j^  21,  24  LORD  CLEMENTS. 

'25/ 

Where  a         Tbespass  on  the  case  for  libel.    The  declaratioii  contained  ^e 

cnargo   waa 

preferred  be-    counts.    The  first  count  stated  that  the  plaintiff  was  a  derk  in 

fore  a  Justice 

of  the  Peace    holj  orders  of  the  United  Church  of  England  and  Ireland,  and 

Agsinst  a  der- 

gyman,  for  an  offioiaEted  as  such  in  the  parish  of  Cloone,  in  the  county  of  Leitrim, 

intent  to  com-  ^^  ^^  diocese  of  Kilmore,  and  that  the  defendant  was  a  Justice  of 

^d  tiie  J^'  ^^  Peace  for  said  county.    That  a  charge  had  been  preferred  before 

pScT^nSLd  ^^  defendant  as  such  Justice  by  one  Anne  Thompson  against  the 

Sto  "**^®°*  plaintiff  while  he  was  such  clerk  in  orders,  of  indecent  and  improper 

in  ^e  fonn  of  behaviour  towards  her,  and  assault,  with  intent,  &c, ;  and  that  the 
a  declaration, 

as  prescribed    said  Anne  Thompson  made  a  declaration  before  the  defendant  in 

bj  the  statate 

5  &  6  W,  4,  support  of  the  charge,  but  that  no  indictment  or  other  criminal 

c  60,  and 

signed  it  as     proceeding  had  been   instituted  against   the  plaintiff  in  respect 

and  i^tnni^  thereof,  and  the  same  had  since  remained  undecided. 

an^^Telope"^      It  then  averred  that  the  defendant,  maliciously  intending  to  injure 

^al^t^OT     ^  plaintiff  as  such  clerk,  and  whilst  the  subject  of  such  charge  was 

^^^J^^^  undecided,  falsely  and  maliciously,  and  not  in  the  execution  and 

diocese  ac-       discharge  of  his  duty  as  Justice  of  the  Peace,  or  of  any  official  duty, 
cording  to  his  ^  ->  j  j^ 

request,  in       and  without  any  reasonable  or  probable  cause,  did  publish  of  and 

order  that  this 

declaration       ooneeming  the  phdntaff  as  such  derk,  &c^  and  of  and  concerning 

might  be  hud 

before  the        said  charge,  a  certain  false,  scandalous,  malicious  and  defamatory 

Bishop  for  in- 

vesti^tion : — 

Held,  that  on  such  a  state  of  facts  a  qnestion  onght  to  have  been  left  to  the  jnij  to 

say  whether  the  Justice  of  the  Peace  acted  boma  fide,  and  under  the  belief  that  he 

was  acting  in  the  execution  of  his  duty,  and  in  a  matter  within  his  jurisdiction  as 

such  Justice  ? 

Held  also,  that  it  was  for  the  jury  to  say  whether,  under  the  drcnrastaiicei,  4ht 
communication  was  a  priyileged  conmiunication,  and  whether  the  Justice  acted 
bona  fide  and  without  malice  in  its  publication  ? 

Semble — If  the  jury  (bund  such  &cts  in  the  affirmatiye,  the  Justice  was  within  the 
protection  of  the  statute  12  Vic.  c.  16,  and  entitied  to  notice  of  action. 

Semble — ^The  5&6W.  4,  c.  G2,  does  not  authorise  a  Justice  of  the  Peace  to  take 
a  dedkiation  changing  a  parly  with  a  criminal  ofience. 
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libd,  purportiiig  to  be  the  deelantioDef  the  said  Anne  Thompson,  in  H.  T.  1851. 

Queem'aBmtck 
the  words  folkrwing — [setting  out  the  declaration  in  hoc  vtrba^  with     <»    y      ^ 

urfTui 
innendos],— and  eoacladed  with  an  averment  of  special  damage.  ^ 

The  other  ceants  did  not  materially  differ.    Damages  were  kid    ci^bbcshts. 
at  £1000^  and  the  defendant  pleaded  the  general  issue. 

At  the  trial  before  the  Lono  Chixf  Justicb,  at  the  Sittings  alter 
last  MJehaehnas  Term,  to  prove  pobUcation  of  the  libel  the  plaintiff 
prodnoed  the  Bev.  Arthur  Hjde,  the  rural  Dean  of  the  diocese. 
He  depoaed  that  he  had  received  the  declaration  in  question  in  July 
or  Aiq;QSt  1850  from  Anne  Thompson,  who  came  to  his  house  with 
her  husband,  and  handed  it  to  him.  That  this  document  was  in  the 
defendant's  handwriting,  and  that  shortly  after  he  had  so  received 
it  he  apprised  the  plaintiff  of  its  contents  through  his  brother  curate, 
the  Bev.  Andrew  Hogg. 

On  his  croes-exaaination  he  stated  that  it  was  in  his  character 
as  rural  Dean  that  he  had  received  the  declaration,  that  it  was 
deHTcred  to  him  in  an  envelope ;  but  he  could  not  say  whether  it 
was  sealed  or  not ;  and  if  addressed  at  all  it  was  addressed  in  the 
defendant's  handwriting  ;  that  he  gave  it  to  the  Bev.  Andrew  Hogg 
in  order  that  he  might  show  it  to  the  plaintiff's  Bector.  That  in 
consequence  of  a  written  application  made  to  him  by  the  plaintiff 
for  a  copy  of  the  declaration,  he  had  given  him  the  copy  then  pro- 
duced ;  that  the  nmtters  set  forth  in  the  declaration  were  intended 
to  be  made  the  subject  of  a  complaint  to  the  Bishop,  and  that  he  as 
the  rural  Dean  knew  that  no  investigation  did  take  place  before  the 
Bishop^  the  reason  being  that  the  phdntiff  had  in  the  meantime 
resigned  and  ceased  to  be  a  clergyman  of  the  diocese ;  that  he  had 
never  given  a  cc^y  of  the  declaration  to  any  («e  except  for  the 
purpose  above  mentioned ;  that  he  had  seen  the  husband  of  Anne 
Thompson  before  the  making  of  the  declaration ;  that  he  did  not 
know  thai  Thompson  and  his  wife  were  going  before  a  Justice,  but 
that  in  consequence  of  what  had  been  toAd  him  by  the  husband,  he 
suggeated  that  they  shonhl  go  before  the  nearest  Magistrate^  bni  he 
did  Boi  name  any  Magistrate ;  that  Lord  Clements  was  the  nearest 
magistrate ;  that  about  two  days  after  thaA  interview  he  received  the 
dedaradon  from  Thompson  and  wife ;  that  previous  to  the  taking  of 
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H.  T.  185L  the  [declaration  he  had  a  verbal  commanication  with  Lord  Clements 
Queen  8  Bench 

^—  "v   ''     BB  to  the  declaration^  and  he  suggested  to  Lord  Clements  to  take  the 

^^  declaration  himself,  for  these  reasons: — ^first,  as  the  character  of  a 

CLEMENTS,   clergyman  was  involved ;  secondly,  aa  he  did  not  wish  to  trespass  on 

the  Bishop's  time  without  having  something  stronger  to  go  by  than 

a  oiere  verbal  statement    That  plaintiff  had  stated  to  witness  he 

wanted  the  copy  of  the  declaration  in  order  to  get  an  investigation 

of  the  matter  before  the  Bishop ;  and  that  he  never  knew  of  any 

misunderstanding  having  existed  between  plaintiff  and  defendant. 

On  re-examination  he  stated  that  he  showed  the  declaration  to 

other  clergymen,  and  among  them  to  a  brother  rural  Dean  to  obtain 

his  advice ;  that  he  believed  that  he  as  rural  Dean  was  the  proper 

channel  through  which  a  complaint  should  be  brought  before  the 

Bishop. 

The  declaration  was  then  read  in  evidence,  and  was  as  follows : — 

Coimt7  of  Leitrim,  1  "  I,  Anne  Thompson  of,  &c.,  do  solemnly  and 

to  wit            } 
"sincerely  declare  that  the    Reverend   Thomas 

"  Little,"  &c.  [stating  the  charge],  and  concluded  thus : — **  I  make 

"  the  above  declaration  conscientiously  believing  the  same  to  be  true. 

"  Taken  and  acknowledged  before  me  this  1 2th  of  March  1850. 

«  CUBMENTS,  J.  P." 

The  case  for  the  plaintiff  having  closed,  the  defendant's  Counsel 
called  for  a  nonsuit  or  a  direction  for  a  verdict  for  the  defend- 
ant, inasmuch  as  no  notice  of  action  waa  proved  to  have  been  given 
to  the  defendant,  although  it  appeared  from  the  evidence  of  the 
plaintiff  that  the  defendant  was  a  Justice  of  the  Peace,  and  that  the 
act  complained  of  had  been  done  by  the  defendant  in  the  execution 
of  his  office  as  such  Justice,  and  also  that  the  venue  ought  to  have 
been  laid  in  the  county  of  Leitrim,  the  cause  of  action  having 
arisen  there.    This  the  Chiep  Justice  refused. 

The  defendant  calling  no  witnesses,  the  Chief  Justice  told  the 
jury  that  the  declaration  was  in  its  nature  libellous  and  defamatory, 
and  that  the  publication  of  it  by  the  defendant  was  not  on  a  justifiable 
occasion ;  that  although  as  a  Magistrate  he  might  have  jurisdiction 
to  take  the  declaration  and  to  hear  the  complaint,  or  to  take  infor- 
mations, yet  that  the  act  of  publication  was  distinct  from  the  taking 
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V, 

CliEMENTS. 


of  the  declaration  ;  that  the  defendant  had  no  right  to  pubbsh  the  H.  T.  1851. 

Queen*  8  Bench 
declaration,  and  that  in  doing  so  he  went  plainly  beyond  his  province     v—    ^      / 

IITTIjE 

and  acted  illegally,  and  that  his  conduct  being  in  that  respect  illegal, 
he  was  responsible  in  damages  to  the  plaintiff.  He  left  it  to  the 
jury  to  decide — ^first,  whether  the  declaration  was  a  libel ;  secondly, 
whether  it  had  been  published  by  the  defendant. 

Several  exceptions  were  taken  to  this  charge  on  behalf  of  the 
defendant: — ^First,  on  the  ground  that  the  jury  should  have  been 
told  that  this  was  a  privileged  communication ;  secondly,  that  if 
they  believed  there  had  been  no  actual  malice  or  want  of  bona  fides^ 
they  should  find  for  the  defendant ;  thirdly,  that  the  act  complained 
of  having  been  done  by  the  defendant  in  the  execution  of  his  duty 
as  a  Justice  of  the  Peace,  and  with  respect  to  a  matter  within  his 
jurisdiction  as  such  Justice,  it  was  necessary,  in  order  to  give  the 
plaintiff  a  ground  of  action,  that  the  same  should  have  been  done  by 
the  defendant  maliciously  and  without  reasonable  or  probable  cause; 
and  if  they  believed  there  was  no  evidence  of  malice  and  want  of 
probable  cause,  they  should  find  for  the  defendant ;  fourthly,  that  if 
the  jury  believed  that  the  defendant  had  acted  without  malice  and 
under  a  hwM  fide  belief  that  he  was  executing  his  duty  as  a  Justice 
of  the  Peace,  even  although  he  was  in  that  respect  mistaken,  and 
although  the  act  was  not  strictly  within  the  scope  of  his  duty,  yet 
they  should  find  for  the  defendant. 

The  jury  found  for  the  plaintiff. 

These  exceptions  having  been  set  down  for  argument — 


Hayes  (with  him  was  Macdanogh),  in  support  of  the  exceptions. 

The  defendant  having  in  his  magisterial  capacity  done  the  act 
complained  of,  is  entitled  to  the  protection  of  the  statute  12  &  13 
Vic^  c  16  (An  Act  to  protect  Justices  of  the  Peace  in  Ireland  from 
vexatious  actions  for  acts  done  by  them  in  the  execution  of  their 
oflSce).* 


*  Section  1  enacts.  That  every  action  hereaflter  to  be  brought  against  any  Justice 
of  the  Peace  in  Ireland  in  any  of  her  Majesty's  Superior  Courts  of  Law  at  Dublin, 
for  any  act  done  by  him  in  the  execution  of  his  duty  as  such  Justice,  with  respect 
to  any  matter  within  his  jurisdiction  as  such  Justice,  shall  be  an  action  on  the 
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H.  T.  1851.  In  tliii  case  the  act  complained  of  was  cooimitted  in  Uie  eoonty 
^---v.^^  Leitrim ;  the  yenne  therefore  ongkl,  in  pannance  of  the  10th  seetioa 
of  that  statote,  to  have  been  laid  in  that  eoanty.  Secoadljy  a  month's 


V. 


CLBMnHTS.  notice  of  bringing  the  action  is  i^idered  neeesaaxy  by  the  9di 
section ;  and  thirdly,  proof  should  haye  been  giyen  that  the  canse 
of  action  arose  within  six  months  before  action  broiight.  Upon 
these  groimds  the  plaintiff  ought  to  have  been  nonsuited. 

This  statute  is  confined  to  any  act  done  by  a  Justice  of  the  Fence 
in  the  execution  of  his  duty ;  the  Act  here  complained  of  was  within 
the  scope  of  his  duty;  for  by  the  5  A  6  IP.  4,  c.  62,*  had  the 


case  as  for  a  tort ;  and  in  the  dedaralaoii  it  shall  be  ezpiesisl^  alleged  that  sadi  act 
was  done  malicLonsly,  and  without  reasonable  and  probaUe  canse ;  and  if  at  the 
trial  of  any  such  action,  upon  the  general  issue  being  pleaded,  the  plaintiff  shall 
fiul  to  proYC  such  aUegation,  he  shall  be  nonsuit,  or  a  verdict  shall  be  given  for 
the  defendant :  and  by  section  2,  where  tiie  act  is  done  bj  the  Justke  in  a  xaatter 
of  which  he  has  no  jurisdiction,  or  where  he  exceeds  his  jurisdiction,  he  may  be 
sued  as  before  the  statute,  except  where  the  act  comphiined  of  has  been  done  under 
a  oonnetion  or  order,  in  which  case  the  ooBTictioa  mu^t  be  Sist  quashed,  or  if 
done  under  a  warrant  for  appearance,  followed  by  a  conviction  or  order,  the  con- 
viction or  order  must  be  first  quashed ;  but  if  not  followed  by  conviction  or  order, 
and  granted  after  information  for  an  indictable  offence,  or  after  service  of  sum- 
mons and  non-attendance,  no  action  can  be  maintained. 

Section  8  enacts,  That  no  action  shall  be  brought  for  any  thing  done  by  a  Jus- 
tice of  the  Peace  in  the  execution  of  his  office,  unless  commenced  within  six 
calendar  n^pnihs  after  the  act  complained  of  ahall  have  been  cmramittwi. 

Section  9. — ^No  such  action  shall  be  commenced  against  any  such  Justice  of  the 
Peace  until  one  calendar  month  at  least  after  a  notice  in  writing  of  such  intended 
action,  stating  the  cause  of  action,  Ac. 

Section  10. — ^In  eveiy  such  action  the  venue  shall  be  laid  in  the  county  where 
the  act  complained  of  was  committed. 

Section  12. — If  at  the  trial  of  any  such  action  the  plaintiff  shall  not  prove  that 
such  action  was  brought  within  the  time  limited,  «r  that  such  notice  was  girtii  one 
calendar  month  before  such  action  was  commenced,  or  if  he  shall  not  prove  the 
cause  of  action  stated  in  such  notice,  or  if  he  shall  not  prove  that  such  cause  of 
action  arose  in  the  county  or  place  laid  as  venue  in  the  dedaratios,  then  and  In 
eveiy  such  case  such  plaintiff  shall  be  nonsuit,  or  the  jury  shall  give  a  verdict  for 
the  deifendant 


*  5  &  6  TF.  4,  c.  62  (An  Act  to  make  Provision  for  the  Abolition  of  Unneoesniy 
Oaths.) — Section  13,  after  reciting  that  a  practice  had  prevailed  of  administeiing 
and  receiving  oaths  and  affidavits  voluntarily  taken  and  made  in  matters  not  die 
subject  of  any  judicial  inquiry,  nor  in  anywise  pending  or  at  issue  before  the 
Justice  of  the  Peace,  or  other  person  by  whom  such  oaths  had  been  administexed 
or  received,  and  that  doubts  had  arisen  whether  or  not  such  proceedings  weie 
illegal,  enacts,  That  it  shall  not  be  lawful  for  any  Justice  of  the  Peace,  &c,  to 
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defendant  refused  to  take  this  declaration,  it  irould  have  been  a  H.  T.  1851. 

Queen' 8  Bench 

breach  of  his  dutj.     The  subject-matter  of  the  declaration  is  one     ^— -^ 

of  those  €ther  maUert  alluded  to  in  the  18th  section  oi  that  Act.  ^^ 

Bat  then  it  is  said,  admitting  the  taking  of  the  declaration  was  clemsnts. 
legal,  aomelhiiig  more  was  done  by  the  defendant  which  was  illegal, 
he  having  retomed  the  declaration  to  the  party  making  it.  The 
same  piincipie  applies  to  a  declaration  as  to  an  affidavit,  which  the 
Magistrate  is  bound  to  restore  to  the  party  making  it ;  were  it  not 
80|  the  whole  object  and  puxport  of  the  Act  would  be  defeated. — 
[MooBX,  J.  May  not  other  mattersy  referred  to  in  that  section, 
apply  to  matters  similar  to  those  before  enumerated  therein  ?] — The 
oiaeting  part  of  the  section  is  sufficiently  extensive  to  include  thb 
matter  also. — ^[Pebsik,  J.  Has  a  Justice  oS  the  Peace  a  right  to 
take  a  declaration  in  a  case  where  he  has  authority  to  institute  a 
judicial  proceeding,  and  where  he  might  have  grounded  a  prosecu- 
tion on  the  information  of  the  party  preferring  the  charge  against 
the  plaintiff?] — ^Of  course,  if  the  party  wished  to  institute  a  criminal 
proceeding,  the  declaration  would  be  useless.  The  accused  was 
equally  liable  to  ecclesiastical  censure  as  to  the  criminal  charge. 

But  supposing  us  wrong  in  this  branch  of  the  argument,  the  de- 
fendant was  clearly  entitled  to  notice  of  action,  he  having  acted  bona 
fide^  therefore  a  question  as  to  bona  fides  ought  to  have  been  left 
to  the  juiy.  Where  a  party  bona  fide  believes  or  supposes  he  is 
acting  in  pursuance  of  an  Act  of  Parliament,  he  is  within  its  protec- 
tioa :     Cook  y.   Clark  (a)  ;    Bird   v.    Gututon  (b)  ;    Beecky    v. 

(a)  10  BiDg.  19.  (6)  2  Chit.  B.  459. 


■dnuBister  any  oath,  affidavit  or  soleum  affinnation,  tonchmg  any  matter  or  thing 
whereof  audi  Jnstioe  or  other  person  hath  not  jurisdiction  or  oognizanoe  by  some 
itatate  in  force  at  the  time  being :  Proyided  always,  that  nothing  herein  con- 
tained shall  be  oonstmed  to  extend  to  any  oath,  &c.,  before  any  Justice  in 
vxj  matter,  &c.,  touching  the  preaerradon  of  the  peace  or  punishment  of  ofienoes, 
&C.,  8. 18.  That  whereas  it  maybe  necessary  and  proper  in  many  cases,  not  herein 
Epwa&oSi,  to  require  confirmation  of  written  instruments  or  allegations,  or  proof  of 
debts  or  of  the  execution  of  deeds,  or  other  matters^  enacts  that  it  shall  be 
lawful  for  any  Justice  of  the  Peace,  or  other  officer  by  law  authorised  to  adminis- 
ter an  oath,  to  take  the  dedaration  of  any  person  Toluntorily  making  the  same 
before  him  in  the  form  in  the  schedule  thereto  annexed ;  and  if  such  declaration 
be  fidse,  the  person  making  same  shail  be  gnilt^  of  a  misdemeanour. 
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H.  T.  1851.  Sides  (a).    In  Baltinger  v.  Ferris  (b),  Abinger,  C.  B.,  says:—"  We 

_'     "  should  take  away  the  protection  given  by  the  statute,  if  we  were 

"  to  say  that  where  there  is  a  doubt  as  to  the  authority  of  the  party, 

CLEMENTS.  "  but  none  as  to  his  motives,  he  should  not  have  the  opportunity  which 
"  the  Legislature  designed  to  give  him  of  tendering  amends :  ^  Rudd 
V.  Scoti(c);  Hughes  v^  Buckland  (d).  It  was  there  held  that  all 
who  bona  fide  and  reasonably  think  they  fill  the  character  mentioned 
in  the  several  statutes,  and  act  in  pursuance  of  them,  are  protected : 
Wedge  v.  Berkeley  {e)\  Horn  v.  Thomborough  (f).  It  is  said, 
however,  that  the  party  is  answerable  for  the  publication;  but  the 
proceedings  here  must  be  considered  as  all  one  transaction :  Theo^ 
bald  V.  Crichmore  (g).  Here  the  Chief  Justice  told  the  jury  that 
though  the  defendant  might  have  been  justified  in  receiving  the 
declaration,  he  was  answerable  for  its  publication. — [Black- 
BURNE,  C.  J.  I  told  the  jury  whatever  jurisdiction  the  defendant 
had  as  a  Magistrate  in  criminal  cases,  he  had  no  right  to  make 
himself  ancillary  to  the  Ecclesiastical  Court. — Moore,  J.  Sup- 
pose a  person  come  before  a  Magistrate  and  make  a  complaint  of  an 
indictable  offence,  and  the  Magistrate  take  informations,  would  that 
warrant  him  in  sending  the  informations  round  the  world?] — No  ; 
but  if  he  were  acting  bona  fide^  he  would  not  be  liable  to  an  action, 
and  that  should  go  to  the  jury. — [Moore,  J.  I  put  that  case  in 
reference  to  the  argument  as  to  the  divisibility  of  the  charge ;  for 
although  the  Magistrate  might  be  justified  in  taking  the  declaration 
if  he  acted  bona  fide,  then  the  question  would  arise  as  to  his  being 
justified  in  the  publication  of  it. — Crampton,  J.  There  are 
matters  which  a  party  may  be  authorised  in  communicating;  he 
may  make  representations  to  the  proper  authorities,  or  deliver 
speeches  in  the  Houses  of  Parliament ;  but  then  if  he  publish  these 
representations  or  speeches,  they  cease  to  be  privileged  communica- 
tions.]— ^But  this  action  is  for  the  publication  of  a  libeL — ^[Moork,  J. 
Suppose  one  come  to  inquire  as  to  the  character  of  a  servant,  ihe 

(a)  9  B.  &  C.  806.  (6)  1  M.  &  W.  632. 

(c)  2  Sc.  N.  R.  631.  (O  15  M.  &  W.  346. 

(0  6  A.  &  £.  663.  (/)  3  Ex.  R.  846. 

(^)  1  B.  ft  Al.  227. 


COMMON  LAW  REPORTS.  201 

master  is  privileged  in  giving  the  character  he  thinks  he  deserved;  H.  T.  1851. 

Queen*  8  Bench 
but  if  he  state  it  publicly  before  five  hundred  others,  who  are  not     ^ — v-^-^ 

LITTUE 

uquiring  as  to  the  character,  he  would  not  be  justified  in  doing  so ;  ^^ 

80  here  he  may  have  been  justified  in  taking  the  declaration,  and  clebisnts. 
yet  not  be  justified  in  publishing  it.] — As  to  the  question  of  its 
being  a  privileged  communication,  that  was  a  question  also  for  the 
jury:  Lake  v.  King  {a).  Here  there  was  no  evidence  to  show 
malice  on  the  part  of  the  defendant :  Fairtnan  v.  Ives  (b) ;  Weather- 
tton  V.  Hawkins  (e)  I  Dunman  v.  Biggs  (d);  Child  v.  Affl€ah(e). 
Actual  malice  has  been  negatived  here  ;  the  plaintiff  was  the  curate 
of  Lord  Clement's  parish,  and  he  was  entitled  to  mention  the  com- 
plaint, y^c^**! 


Carieion  and  MartUy^  contra. 

First,  as  to  the  question  of  notice.  It  may  be  either  a  question 
of  law  or  of  fact,  according  as  the  party  either  admits  the  existence 
of  the  facts  necessary  to  give  jurisdiction,  and  denies  the  abstract 
l^ial  right  to  do  the  act ;  or,  on  the  other  hand,  admits  the  legal  right 
to  do  the  act,  but  denies  the  existence  of  the  facts  necessary  to  give 
jurisdiction.  As,  for  example,  if  a  Justice  of  the  Peace  direct  a 
man  to  be  arrested  on  a  Sunday  for  poaching,  but  deny  the  legal 
right  to  arrest  on  a  Sunday,  thus  raising  a  question  of  law ;  or 
admitting  the  legal  right  to  arrest  on  Sunday,  he  may  deny  that  he 
had  been  poaching,  thus  raising  a  question  of  fact.  All  the  cases 
cited  on  the  other  side  are  of  the  latter  class,  and  in  them  it  was 
properly  a  question  of  fact  for  the  decision  of  the  jury,  whether 
the  defendant  acted  bona  fide  in  the  discharge  of  his  duty  as 
Justice  of  the  Peace?  For  instance,  in  Wedge  v.  BerheUy^^^es^  was 
no  dispute  about  Berkeley's  abstract  right  to  arrest  the  plaintiff;  but 
the  dispute  was,  whether  he  had  bona  fide  believed  the  grass  in  the 
sacks  to  have  been  stolen,  which  may,  in  the  language  of  Jeremy 
Bentham,  be  '*a  psychological  fact"  for  the  decision  of  the  jury. 
But  the  present  case  is  of  the  former  class ;  there  is  no  dispute  here 

(a)  1  Saimd.  131,  a.  (6)  5  B.  ft.  AL  647- 

(c)  1  T.  B.  no.  (cO  1  Camp.  269. 

(0  9  B.  ft  C.  403. 
VOL.  1.  26     I- 
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H.'  T.  1851.  about  facts,  but  merely  a  queation  as  to  the  abstraot  1«^  authoritjr 

^^.^  v»     of  the  defendant  to  do  the  act  complained  of ;  it  is  a  question  of 

^  law  for  the  Court  whether  the  defendant  had  reasonable  ground  for 

CLEMSNTS.  believing  that  he  was  acting  within  the  scope  of  his  authoritjr;  in 
other  words,  whether  there  was  such  a  legal  resemblance  between 
the  act  complained  of  and  other  acts  admittedly  within  the  scope  of 
his  authority,  as  that  he  might  reasonably  have  been  misled  by  the 
resemblance  ?  That  is  plainly  a  question  of  law  for  the  Court,  and 
therefore  the  objection  that  die  question  of  banafide^  ought  to  have 
been  left  to  the  jury  cannot  prevail.  In  WeUer  v.  Toke{€^  it  was 
decided  that  the  Justice  had  the  legal  abstraet  right,  but  the  exercise 
of  that  right  was  not  warranted  by  the  &cts. — [Blackbubns,  C.  J. 
You  say  it  was  for  the  Judge,  looking  to  the  act  done,  to  say  whe- 
ther by  possibility  the  defendant  could  have  done  that  act  under  the 
belief  it  was  a  magisterial  duty? — Moobs,  J.  How  could  you  make 
this  declaration  unjustifiable  unless  you  show  use  was  made  of  it  in 
some  way.] — ^By  giving  it  to  others,  the  defehdant  acted  in  direct 
violation  of  his  duty.  The  20th  secdon  of  12  &  13  Vie.  c  67» 
requires  that  every  information,  examination  or  recogniaance  taken 
before  a  Justice  not  sitting  in  Petty  Sessions  shall  be  forthwidi 
transmitted  to  the  Clerk  of  the  Petty  Sessions  of  the  district.  The 
5  &  6  FF.  4,  c.  62,  substitutes  a  declaration  for  an  affidavit^  bat  was 
never  intended  to  make  a  declaration  legal  when  an  affidavit  would 
not  be  so :  Maloney  v.  Bartiey(b). 

The  next  question  is,  assuming  that  tiie  defendant  acted  wftliin 
his  jurisdiction,  was  there  justifiable  occasion,  and  was  there  a  dona 
^fide  use  made  of  that  justifiable  occasion?  The  former  was  a 
question  for  the  Judge^  and  he  dedded  it  was  not  a  justifiable 
occasion ;  therefore  no  question  remained  for  the  jury  to  decide.^ 
[CuAMPTON,  J.  Maynot^the  question  of  justifiable  occasion' be  a 
mixed  question  of  law^  and  fact  ?  According  to  the  argument  on 
the  other  side,  by  the  18th  section  of  5  &  6  ^.  4,  c  62,  a  Justice  of 
the  Peace  would  be  bound  to  attest  any  dedaration  or  charge,  no 
matter  how  libellous,  and  that  argument  is  grounded  on  the  use  of  the 
words  ^'  other  matters,**  used  in  that  section,  which  clearly  can  only 

(a)  9  Eait.  364.  (b)  3  Camp.  210. 


COMMON  LAW  REPORTS.  ,  203 

iqppfy  to  matters  ^utd^m  gennis^  such  as  proof  of  debts,  execution  H.  T.  1861. 
of  deeds,  &c. ;  if,  thesefore,  tbe  Justice  had  not  the  power  of  attest- 
mg  the  instrameaty  he  had  not  the  power  of  handing  it  over  for 
pobticatioiL]«**A«  y.  Lee  (a) ;  Duncan  v.  ThtoaiUi  (6).  In  all  the 
eases  where  notioe  has  been  held  necessary,  the  Justice  had  acted 
within  the  scope  of  his  duty^  and  then  it  became  a  question  of  bona 
jSde.  intention.  Then  as  to  the  question  of  its  being  a  privileged 
communication* — [C&amptoh,  J.  Suppose  the  Justice  had  for- 
warded this  bona  fide  to  the  Bishop,  would  you  hold  him  to  be 
privileged  ?] — ^If  there  was  evidence  to  show  that  he  had  done  so 
qn&  parishioner,  that  would  be  evidence  of  a  privileged  communica- 
tion ;  bat  there  is  nothing  to  show  he  acted  in  such  a  capacity. — 
[MooBB,  J.  Suppose  the  rural  Dean  had  gone  to  the  defendant, 
and  that  the  defendant  had  communicated  the  information  to  him, 
would  that  be  a  privileged  communication  ?] — No ;  neither  as  a 
Justioe  of  the  Peace  or  as  a  parishioner  would  his  interest  or  duty 
be  involved..— [MooBX,  J.  Suppose  I  apply  for  a  character  of  a 
servant  to  a  friend,  would  not  a  character  given  by  him  in  reply  to 
such  application  be  a  privileged  communication,  and  may  not  the 
defendant  be  oonsidered  as  the  agent  of  Byde,  he  alone  being  put  in 
action  for  the  purpose  ?] — There  is  nothing  to  show  that  the  defend- 
ant was  employed  by  Hyde  to  collect  information :  Rex  v.  Beare  (c)  ; 
Btagg  v.  Skwri  (d). 

MaedoHoghf  in  reply. 

The  defendant  was  entitled  to  a  qualified  protection — ^namely,  a 
Bodoe  of  action.  The  right  to  do  the  act  is  one  thing — ^the  right 
to  notice  of  action  is  another.  The  distinction  is  clear  between  that 
which  amnrnts  to  a4e&noe,  and  that  which,  entitles  to  notice.  In 
this  caiie  ootiee  of  .action  was  clearly  essential.  The  defendant,  it  is 
conceded,  acted  as  a  Justice,  and  he  had  full  jurisdiction  over  the 
oflfonoe  imputed  to  the  plaintiff.  He  might  have  taken  informations 
against  him,  and  committed  him  for  want  of  bail.  He  was  applied 
to  as  a  Magistrate  to  act  in  the  taking  of  this  declaration,  and  he 

(a)  5  Esp.  123.  (6)  3  B.  &  C  556. 

(e)  1  L.  Bay.  416.  (<0  10  Q.  B.  899. 
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H.  T.  1851.  assumed  to  act  as  such.    These  acts  were  not  whoUy  alien  from  his 
Queen't  Bench  ...  v-  / 

*■  ^y    -^^     jurisdiction^  and  were  not  done  diverso  iniuUu, 

LITTLE  -r      WW        w  ^ 

ff^  In  HcuekUne  y.  Grave  (a).  Lord  Denman  lays  down  the  principle 

CLVMXNTS.  thus : — "  That  when  a  Magistrate,  with  some  colour  of  reascm,  and 
**  bona  fide  believes  that  he  is  acting  in  pursuance  of  his  lawful 
''authority,  he  is  entitled  to  protection,  although  he  may  proceed 
''illegally,  or  exceed  his  jurisdiction."  In  the  case  of  Welter  v. 
Toke^  Lord  Ellcnborough  says : — "  The  very  object  of  the  Legis- 
"lature  in  requiring  the  notice  to  be  given  was  to  enable  the 
"  Magistrate  to  tender  amends  as  for  the  wrong  done,  contemplating 
"him  as  wrong-doer:"  Preetidge  v.  Woodman {h).  A  notice  of 
action  would  be  superfluous  if  it  were  required  only  when  a  Magis- 
trate acted  within  his  jurisdiction:  Cox  v.  Reid(e);  Brigge  v. 
Eveltfn  (d) ;  there  the  presumption  was  that  the  lord  of  a  man(»: 
had  acted  as  a  Justice  so  as  to  entitle  him  to  notice;  and  it  is 
immaterial  what  the  form  of  action  is :  Waierhouee  ▼.  Keen(e). 

A  distinction  has  been  attempted  to  be  taken  as  arising  from  two 
states  of  facts : — ^First,  it  is  said,  if  the  party  deny  the  legal  right  of 
the  Justice  to  do  such  an  act,  the  authority  is  admitted,  but  the  facts 
are  denied.  Secondly,  if  the  defendant  admit  the  facts,  he  denies 
the  title  in  law.  In  Balinger  v.  FariSy  neither  authority  existed  in 
law,  nor  did  the  facts  warrant  the  exercise  of  it.  The  true  distinc- 
tion is,  did  the  defendant  fill  the  character  of  Justice,  and  did  he 
intend  to  act  in  that  character  ?  and  if  so,  then,  however  erroneously 
or  illegally  he  may  have  acted,  he  is  entitled  to  notice  of  action : 
Culverson  v.  Melton  ffj. 

With  regard  to  the  question  of  malice,  the  evidence  rebuts  the 
existence  of  any,  and  this  must  be  considered  as  a  privileged  com- 
munication :  Toogood  v.  Spyring  (g) ;  Padmore  v.  Lawrence  (A)  ; 
Wright  v.   Woodgate({);   Delany    v.  Jones  {h)\    Woodward  v. 

Lander  (J)  \    Warr  v.  Jolly  {m). 

Cur.  ad.  vuli. 

(a)  12  Law  Jour.  N.  S.  15,  Mag.  Cab.  (6)  1  B.  ft  C.  12. 

(c)  13  Jut.  568.  (<f)  2  H.  BL  1 U. 

(0  4B.&C.209.  (/)  2  M.  &  B.  200. 

(g)  1  C.  M.  &  B.  Ids.  (A)  11  A.  &  E.  380. 

(0  2  C.  M.  &  B.  573.  (ik)  4  Esp.  191. 

(0  6a&P.548.  (m)  6  C.  ft  P.  4»7. 
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Blackbubrb,  C.  J.  H.  T.  1861. 

Queen'aBench 
In  thiB  case  the  Coart  are  unanimously  of  opinion  that  there     "v ' 

LITTLE 

should  be  a  new  trial,  and  that  I  should  have  left  it  to  the  jury,  „^ 

on  the  first  point,  to  say  whether  or  not  Lord  Clements  was  acting    clbments. 

bona  fide^  and  whether  or    not  he  believed  he  was  acting,  and       Jan.  25. 

intended  to  act,  in  a  matter  within  his  jurisdiction  as  a  Magistrate 

in  publishing  the  libel  complained  of?  and  on  the  second  question 

raised  by  the  exceptions,  whether  the  publication  was  privileged  by 

the  occasion  of  it,  the  Court  also  think  it  was  privileged,  and  that  it 

should  have  been  left  to  the  jury  to  say  whether  the  publication  was 

without  malice  and  bona  fide  f  If  the  case  be  again  tried  before  me, 

I  shall  of  course  submit  these  considerations  to  the  juiy. 

Venire  de  novo. 


GEORGE  WHITE  and  ALBERT  WHITE 
JAMES  M'CANN  and  WILLIAM  M*CANN. 


Jan.  28,  30. 


Trespass  on  the  case.— The  declaration  contained  three  counts.  The.phuntiffi, 

holding   pre- 

The  first  stated  that  the  plaintiffs,  before  and  at  the  time  of  the  ^^^  ^^  ^ 

lease,  contain- 

oommitting  of  the  grievances  by  the  defendants,  were,  and  still  are,  ing  a  coTenant 

to  keep  and 
possessed  of  a  certain  com*8tore,  kiln  and  premises,  situate  at,  &c^  maintain  the 

same  in  te- 
for  the  residue  of  a  certain  term  of  years  unexpired,  by  virtue  of  an  nantable  order 
,    ,  and  condition, 

indenture  of  demise  of  20th  of  January  1842,  made  between  Richard  demised  the 

Pope  of  the  one  part,  and  the  plaintiffs  of  the  other  part;  whereby  §ie  defendants 

the  plaintiffs  for  themselves,  their  executors,  administrators    and  t^^year^ 

assigns,  did  covenant  with  Richard  Pope,  his  executors,  adminis-  ^^£.  of \he 

trators  and    assigns,    that    they  should    and  would,  during  the  ^^^^  ^ 

cootinuance  of  the  term,  well  and  sufficiently  support,  maintain  ^^^^  ^^h  "^^ 

'  •'        "^"^  the  premises 

were  de- 
stroyed.   Held,  that  an  action  on  the  case  in  the  nature  of  waste  was  not  maintain- 
able  against  the  defendants,  the  jury  haying  foond  there  was  no  defiralt  on  their  part. 

Semble, — ^Fire  not  occasioned  by  negligence  is  not  waste ;  and  when  an  injoiy  is 
merely  the  result  of  accident,  without  neglect,  the  waste  therefrom  resulting  is  not 
pennusiTe. 


ao6 
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X*  '^  ^3^^ I  ^^^  ^^P  ^^^  ^^  corn-store,  kiln,  and  premises  in  good  and  snffi- 
cient  teaantoble  order,  repair  and  condition,  and  at  the  end  or 
expiration,  or  other  sooner  determination  of  the  said  demise,  bo 
leave  and. yield  up  the  same  in  like  good  and  sufficient  order^ 
repair  and  condition,  to  wit  at,  &c. 

It  then  ayerred  that  whilst  the  plaintiffs  were  so  possessed,  and 
before  and  at  the  time  of  the  committing  of  the  grioTances,  &c^  the 
defendants  held  and  enjoyed  the  corn-store,  kiln  and  premises  as 
tenants  thereof  to  the  plaintiffs  fiom  year  to  year  for  so  long  a  term 
as  the  plaintifib  and  defendants  should  respectively  please,  and  that 
the  defendants,  as  such  tenants,  were  then  in  the  occupation  of  the 
said  corn-store,  kiln  and  premises,  the  reversion  thereof  bdonging  to 
the  plaintifis  for  the  residue  of  the  term,  to  wit,  <&c.  Breach^  that  the 
defendants  contriving,  &c.,  and  whilst  they  so  held  and  enjoyed  the 
said  corn-store,  kiln  and  premises  as  tenants  thereof  from  year  to 
year  to  the  plaintifis,  the  reversion  thereof  belonging  to  the  plaintifis, 
negligently,  carelessly  and  improvidently  lighted  and  kept  a  fire  in 
the  corn-store,  &c. ;  that  by  reason  of  the  negligence,  carelessness 
and  improvidence  of  the  defendants  and  their  servants  in  that  behalf^ 
the  corn-store,  kiln  and  premises  were  then  set  on  fire,  burned  down 
and  destroyed,  and  became  and  were,  and  still  are,  wholly  ruined,, 
whereby  the  plaintiffs  were  and  are  greatly  injured  and  damnified 
in  their  estate  and  interest  in  the  corn-store,  kiln  and  premises,  and 
became  and  are  liable  and  responsible  to  Richard  Pope,  to  whom 
the  reversion  inunediately  expectant  still  belonged,  to  rebuild  and 
repair  the  same ;  by  virtue  of  the  indenture  of  demise  and  the  cove* 
nant  therein  contained,  and  were  afterwards,  to  wit,  &c^  called 
upon  and  requested  by  Richard  Pope  to  repair  and  rebaild  the 
same,  to  wit  at,  &. 

The  second  count  alleged  that  the  defendants  cared  and  attended 
to  the  corn-store,  kiln  and  premises  in  so  negligent  and  improper  a 
manner  that  for  want  of  the  due  and  proper  care,  preservation  and 
protection  thereof  by  the  defendants,  and  for  want  of  due  .precau- 
tion in  that  behalf  the  com -store,  kiln  and  premises  were  then  set 
on  fife,  burnt  down  wdd  destroyed,  and  became  and  were,  and  still 
are^  wholly  ruinous,  to  wit  at,  ^c,  whereby  the  plaintifis  were  and 
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are  greatly  injured,  &c^  in  their  reversionftiy  estate  in  the  com-  H.  T.  I85L 

Store,  kiln  and  premises,  and  have  become  and  are  liable  and  subject 

to  great  charges  and  responsilnlity,  by  virtue  of  said  indenture  of 

demise  and  covenant^  &C.,  to  wit  at,  &c.  m^cakv 

The  third  count  charged  that  the  defendants  wrongfully  and  inju* 
riously  suffered  and  permitted  the  corn-store,  kiln  and  premises  to 
be  burnt  down  and  destroyed  by  fire,  and  to  be  and  become  wholly 
prostrate  and  ruinous  for  want  of  the  needful  and  neoessaty  preser- 
▼ation  and  care  thereof,  and  suff<^red  and  permitted  the  same  to 
remain  so  prostrate  and  ruinous  from  thence  hitherto  for  want  of 
the  needful  repairing  and  rebuilding  ther^f,  to  wit  at,  &C.,  wh'erc/by 
the  plaintiff  were  and  are  injured,  &c.,  and  became  and  are  liable  to 
repair  and  rebuild  the  same,  by  virtue  of  the  the  said  indehttftre  aViid 
covenant,  to  wit,  dc« 

The  danuiges  were  laid  at  £3000,  and  the  defe»dttttts  leaded  not 
guilty. 

At  the  trial  of  the  case  at  the  Summer  Assizes  of  1850,  for 
the  county  of  Waterford,  before  Pennefather,  B.,  he  directed 
the  jury  that,  if  they  were  of  opinion  there  was  no  negHgeiiee  no 
the  part  of  the  defendants,  to  find  for' them  on  the  first  two  counts, 
and  to  find  for  the  plaintiff^  on  the  third  count,  reserving  liberty  to 
the  defendants  to  move  the  Court  to  enter  a  verdict  for  them:  The 
jury  found  for  the  defendlints  on  the  first  and  second  counts,  and  for 
the  plaintiffi  on  the  third  count,  with  £1000  damages. 

In  Michaelmas  Term  1650,  a  rule  nisi  having  been  obtained  in 
putfeuance  of  the  leave  reserved,  and  cause  being  shown  against  the 
order  being  made  absolute,  the  Court  directed  that  a  special  verdict 
might  be  found,  in  order  that  the  question  might  be  solemi%  deter- 
mioed,  and  such  was  prepared  by  consent  and  returned  aa  the 
finding  of  the  jury.  It  was  to  this  efi^: — that  the  plaintifis,  at  the 
time  of  the  letting  to  the  defendants,  and  at  the  time  of  the  fire, 
hdd'the  corn-store,  kiln  and  premises  under  an  indenture  of  lease  of 
the  21  st  of  January  1842,  which  contained  a  covenimt,  as  set  out  in 
the  declaration,  that  the  plaintifi,  whilst  so  possessed,  on  the  2B^ 
of  September  1849»  demised  the  premises  to  the  defendn&ts,  to  hold 
the  same  as  tenants  flrom  year  to  year  at  the  rent  of  £95 1  thai  the 
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H.  T.  1851.  premises  coDsisted,  amongst  others,  of  a  corn-store  and  kiln  within 
Queen*aBendk 

it;  and  that  before  the  letting  to  the  defendants  the  plaintiffs  insured 

the  same  against  fire  for  £1000;  but  that  the  insurance  was  con- 
ditional on  the  kiln  not  being  lighted;  and  that  as  the  premises 
were  let  to  the  defendants  for  the  purpose,  amongst  others,  of  the 
kiln  being  worked  as  such,  and  the.  kiln  being  worked  hj  the 
defendants  accordingly,  the  policy  became  void;  that  whilst  the 
premises  were  in  the  defendants'  possession  as  tenants  &om  year 
to  year,  on  the  night  of  the  21st  of  December  1849,  a  fire  broke  out 
in  the  store,  which  was  seen  in  flames  between  ten  and  eleven 
o'clock  on  that  night,  and  the  store  was  thereby  burned  down ;  that 
there  was  in  fact  no  negligence  on  the  part  of  the  defendants  to 
occasion  the  fire,  but  the  same  occurred  by  accident;  and  if  the 
Court  should  be  of  opinion  the  defendants  were  guilty,  the  jury 
assessed  the  damages  of  the  plaintiff  at  £1000,  and  costs  six 
pence,  if  not,  then  the  jurors  say  the  defendants  are  not 
guilty,  &c. 


J,  E,  Walsh  and  Martley  were  now  heard  for  the  plaintiffs- 
First,  we  say  that  within  the  Statutes  of  Gloucester  and  of  Marl- 
bridge,  tenants  for  years,  including  those  from  year  to  year,  are 
liable  for  permissive  waste.  Secondly,  accidental  fire  is  permissive 
waste.  Thirdly,  that  wherever  the  landlord  is  liable  over  to  the 
owner  in  fee,  the  tenant  is  liable  over  to  the  immediate  landlord. 
The  Irish  statute,  as  to  accidental  fires,  does  not  touch  the  case. 
The  Statute  of  Marlbridge  is  52  Hen.  3,  c.  23,  and  it  provides 
^^that  fermors  during  their  terms  shall  not  make  waste,  sale,  nor 
**  exile  of  house,  &C.,  nor  of  any  thing  belonging  to  the  tenements 
''  that  they  have  to  ferm,  without  special  license  had  by  writing  of 
<^  covenant,  &C.,  which  thing,  if  they  do,  and  thereof  be  convict| 
^Hhey  shall  yield  full  damage,"  &c.  In  1  Inst.  p.  145,  Lord  Coke» 
commenting  on  this  statute,  says :— "  The  mischief  before  the  statute 
^  was,  that  against  lessees  for  life  or  years,  there  lay  no  prohibition 
<<of  waste  at  the  Common  Law,  because  they  came  in  by  the  act  of 
^Hhe  lessor,  and  he  might  have  provided,  upon  the  making  of  the 
''lease,  against  waste  to  be  done,  and  he  that  might,  and  would  not. 
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(fl)  2W.  BL  nil. 

(c)  4  Taunt.  764. 
VOL.  1 


(6)  1  New.  B.  290. 
(d)  7  Taunt.  392. 
27  L 


"provide  for  hiniMlf,  the  Commoa  Law  would  not  provide  for;  H.  T.  1851. 
**  otherwise  it  is  of  estates  created  by  law/ as  tenant  in  dower  and  '    ^^ 

''  the  gardien ;    but  seeing  waste  and  destruction  is  hurtful  to 
'<  the  commonwealth,  this  Act  provideth  remedy  for  waste  done  by 
*^  lessee  for  life  or  lessee  for  years ;  and  it  is  the  first  statute  that 
^gave  remedy  in  these  cases ;  for  the  rule  of  the  Register  is,  that 
"  there  are  five  manner  of  writs  of  waste,  viz.,  two  at  the  Common 
**  Law,  as  for  waste  done  by  tenant  in  dower  or  by  the  gardien ; 
and  three  by  statute,  or  special  law,  as  against  tenants  for  life, 
tenants  for  years,  and  tenants  by  the  curtesy."    Again  he  says : — 
To  doe  or  make  waste,  in  legall  understanding  in  this  place,  in- 
*'ciode6  as  well  permissive  waste,  which  is  waste  by  reason  of 
''omission,  or  not  doing,  as  for  want  of  reparation,  as  waste  by  reason 
**  of  commission,  as  to  out  down  timber  trees,  or  prostrate  houses  or 
«<the  like."    The  Statute  of  Gloucester  is  6  Edw.  1,  c.  5,  and  it 
provides  that  **  a  man  from  henceforth  shall  have  a  writ  of  waste  in 
''  the  Chancery  against  him  that  holdeth  by  the  law  of  England,  or 
''otherwise,  for  terme  of  life,  or  for  terms  of  years."    And  in  refer- 
ence t6  this  statute,  in  1  Inst.  p.  302,  it  is  said : — "  Voluntary  waste 
"  and  permissive  waste  is  all  one  to  him  that  hath  the  inheritance. 
"  But  if  the  waste  be  done  by  the  enemies  of  the  King,  the  tenant 
shall  not  answer  for  the  waste  done  by  them,  for  the  tenant  hath 
no  remedy  over  against  them.     The  same  law  it  is  if  the  waste 
be  done  by  tempest,  lightning,  or  the  like,  the  tenant  shall  not 
"  answer  for  it :"  Co.  Lit.  p.  53  a,  53  6,  64  a;  2  Rolie.  Ah.  p.  816, 
pine.  36,  37  ;  Ibid,  p.  828,  pUut.  1 1 ;  1  Wms.  Sound,  p.  323,  Ed. ; 
Kmfyside  r*  Tkamion  (a).    Case  in  nature  of  waste  will  lie  again 
a  tenant  for  years  after  the  expiration  of  his  term,  as  well  as 
covenant  for  the  breach  of  those  contained  in  his  lease.    The  other 
tide  will  rely  on  the  cases  cited  in  the  note  to  Wms.  Saunders :  Gib' 
son  V.  Wells  (b) ;  but  that  was  an  action  against  a  tenant  at  will. 
Heme  v.  Sembow  (c)  was  also  against  a  tenant  at  will ;  and  the 
opinion  which  the  Court  in  that  case  expressed  was  extra-judicial. 
In  Jones  v.  Hill  (d),  the  marginal  note  is  not  warranted  by  the 
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H.  T.  1851.  judgment;  for  that  was  an  action  against  a  tenant  for  twenty-one 
QueeH*a  Bench 

years,  who  had  covenanted  to  repair ;  and  Gibbs,  0.  J.,  says : — **  I 

*'  do  not  say  whether  permissive  waste  may  or  may  not  lie,  but  it  is 
"  impossible  that  it  should  be  waste  to  omit  to  put  the  premises  into 
<<  such  repair  as  A  B  had  put  them  in."  We  shall  be  met  also  by 
the  cases  of  Torriano  v.  Young  (a),  Horse/all  v.  McUher  (A), 
Amoarih  v.  Johnson  (c);  but  these  were  actions  of  assumpsit, 
and  turned  on  the  liability  of  tenants  to  repair,  irrespective  of 
express  covenant,  and  they  were  Nisi  Prius  decisions. — [Ciiakp- 
TON,  J.  Do  not  the  declarations  in  all  these  cases  charge 
negligence  ?] — The  law  implies  negligence  if  the  fire  be  accidental, 
and  accidental  fire  is  a  tori  to  both  landlord  and  neighbours.  Hughes 
V.  Sullivan,  in  the  Appendix  to  Hayes  and  Jones's  Reports,  p.  44, 
is  the  only  case  in  Ireland  on  the  point. — [Blackbitrnb,  C.  J. 
But  there  is  an  element  in  that  case  which  influenced  the  judgment 
of  the  Court ;  the  defendant  got  £600  from  the  barony  for  the 
malicious  burning.] — ^It  does  not,  however,  afiect  the  principle: 
Beale  v.  Sanders  (d) ;  Martin  v.  Gilham  (e).  In  that  case  an  action 
for  permissive  waste  was  said  to  lie  against  a  tenant  irom  year  to 
year :  Harnett  v.  Maitland  (f), — [Moore,  J.  That  case  will  not  help 
you;  because  all  that  it  decided  was,  that  it  was  not  inconsistent  with 
the  pleadings  but  that  the  tenancy  might  have  been  a  tenancy  at 
will,  and  a  demurrer  taken  on  the  ground  of  its  existence  did  not 
hold.] — A  distinction  may  be  pressed  against  us,  that  a  tenancy  for 
years  differs  from  one  from  year  to  year. — [Moobe,  J.  It  may  be 
said  that  at  the  time  of  the  Statute  of  Gloucester  there  was  no  such 
thing  as  a  tenancy  from  year  to  year.] — Agard  v.  King  (g)  points 
out  the  distinction;  and  an  anonymous  case  in  the  Year-books, 
48  Edw.  3,  plac.  8,  p.  25,  show3  that  a  tenancy  at  will  is  negatived 
by  the  render  of  certain  annual  services,  and  that  holding  for  a  year 
certain,  the  tenant  was  liable  for  waste. 

As  to  the  second  point,  that  an  accidental  fire  is  permiaaive 

(a)  6  Car.  &  P.  12.  (6)  Holt,  N.  P.  Cas.  7. 

(c)  5  Car.  &  P.  241.  (<0  5  Scott,  58;  S.  C.  3  Bing.  N.  C.  850. 

(0  7Ad.  &E1.  540;  S.  C.  2Ney.  &P.  568. 
(/)  16  M.  &  W.  257.  (^)  Cro.  Eli«.  775. 
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(«)  1  Salk.  13. 

(e)  SirF.  Moore,  69. 

(e)  Cro.  Eliz.  461. 


(b)  Cro.  Eliz.  10. 
{d)  1  Ld.  Bay.  99. 
(/)  4  Mod.  9. 


waste:  Com.  Dig.  Waste,  D,  2 ;  2  Rolle  Abridg.  Waste,  C,  5;  H.  T.  1851. 
^  Si  UH  maison  soit  ure  per  negligence  ou  mischance,  ce  est  wast ; 
Vin.  Abridg.  Waste,  l,plac.  4 ;  Bac.  Abridg.  Waste,  E,  5  ;  Co.  Lit. 
p.  53,  a;  I  Wms.  Saund.  p.  323,  d.  " Therefore  after  the  statute 
*^an  action  of  waste  might  be  brought  against  tenant  for  life,  or 
**  years,  or  even  half  a  year,  if  his  house  was  accidentally  burnt  by 
**  fire,  this  being  a  species  of  negligent  or  permissive  waste."  1  Furl. 
L,  if  71,  p.  492 : — *'  By  the  Common  Law  tenants  were  not  answer- 
''able  to  their  landlords  for  injuries  caused  by  accidental  fire  ;  but  by 
**•  the  Statute  of  Gloucester  lessees  for  life  and  years  were  made  liable, 
''as  well  for  permissive  as  for  voluntary  waste;  and  accidental 
"fire  being  considered  negligent  or  permissive,  it  was  settled  that 
"tenants  holding  for  life  or  years  were  subject  to  an  action  of  waste 
"for  such  destruction."  The  recital  of  2  Cr.  1,  c.  5,  is  to  this  effect, 
that  by  the  Common  Law  every  person  in  whose  house,  chamber  or 
oat-house,  any  fire  should  accidentally  happen,  was  compellable  to 
make  recompense  and  satisfaction  for  all  damages  suffered  or  occa- 
sioned thereby.  That  is  a  legislative  declaration  of  the  general 
liability  of  the  tenant  to  his  landlord  in  cases  of  fire.  The  relation 
of  landlord  and  tenant  imposes  a  certain  duty  to  keep  the  premises 
in  order,  which  does  not  arise  in'  the  case  of  a  neighbour ;  and  why 
should  the  statute  provide  for  the  case  of  a  neighbour,  and  omit 
the  case  of  a  landlord  ?  Turbervil  v.  Stamp  (d) ;  Anongmotu  (fi)  ; 
Griffith's  case  (c) ;  Co.  Lit.  p.  57,  a. 

On  the  third  point,  although  the  tenant  be  but  tenant  at  will,  yet, 
if  the  landlord  be  liable  to  his  lessor  on  his  covenant  over,  the 
tenant  is  liable  to  him.  Here  it  is  found  by  the  special  verdict  that 
the  plaintifib  are  liable  to  Richard  Pope  their  lessor:  Hichs  v. 
Downing  {d)  ;  Jeremy  v.  Lowgar  {e) ;  Cudlipp  v.  Rundall  (f) ; 
CovmJtess  of  Shrewsbun^s  case  (g).  The  principle  of  these  cases  is, 
that  by  the  transfer  of  the  mesne  landlord's  obligation  to  his  tenant, 
in  consideration  of  that  the  liability  attaches. — [Pebrin,  J.     It  does 


(g)  5  Coke,  13,  b. 
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H.  T.  1851.  not  appear  that  the  undertenant  had  any  notice  of  the  covenant.] 

-Fourthly,  the  question  is  unaffected  by  the  Irish  statute,  which 
was  studiously  framed  to  exclude  cases  of  landlord  and  teiiant  from 
its  operation ;  1  Furi.  L.  ^  T.,  p.  493.  **  By  the  English  stotute 
"all  persons  are  exempted  from  actions  for  injury  caused  by  acci- 
"dental  fire  in  any  house,  except  in  case  of  special  agreements 
"  between  landlord  and  tenant ;  but  the  law  of  Ireland  in  relation 
"  to  tenants  has  not  been  altered  by  the  Irish  Act^  as  all  tenants  are 
"in  fact  excluded  from  its  operation."  The  2nd  section  of  the 
statute  provides  that  nothing  therein  contained  shall  extend,  or  be 
construed  to  extend,  to  any  action,  covenant  or  agreement  between 
landlord  and  tenant 


Lawion,  O^Callaghan  and  2).  Lynch,  contra. 

We  admit  a  tenant  for  years  is  liable  for  permissive  waste;  but  on 
the  face  of  this  record  there  is  no  permissive  waste  found ;  for  the 
juiy  have  affirmed  that  there  was  no  negligence.  "Accidental  fire" 
includes  different  sorts  of  fire ;  it  may  be  distinguished  from  wilful 
and  malicious  fire ;  it  may  be  wilful  without  being  malicious,  or  it 
may  be  inevitable ;  it  may  be  evitable  if  by  care  or  caution  it  might 
have  been  prevented  ;  inevitable,  if  no  care  or  caution  would  have 
prevented  it  Fire  occurring  by  accident  and  without  negligence,  or 
default  on  the  part  of  the  tenant,  does  not  render  him  liable  to  an 
action,  unless  he  have  expressly  contracted  to  repair ;  wherever  he 
has  been  held  liable,  negligence  is  the  ground  of  the  action.  The  only 
passage  like  an  authority  against  this  position  is  that  cited  from 
2  Rolle.  Abridg.  Waste^  C,  5.  The  Statutes  of  Gloucester  and 
Marlbridge  do  not  alter  the  nature  of  waste :  2  InsL,  p.  300. 
"  Neither  the  Statute  of  Gloucester  nor  the  Statute  of  Marlbridge 
"  doth  create  new  kinds  of  wastes,  but  do  give  new  remedies  for  old 
"  waste ;  and  what  is  waste,  and  what  is  not,  must  be  determined  by 
"  the  Common  Law.'*  Evitable  accident — accident  which  the  tenant 
by  care  could  have  guarded  against — ^renders  him  liable ;  but  he  is 
excused  by  inevitable  accident — that  is,  accident  which  in  no  respect 
is  attributable  to  his  default.  In  all  of  the  cases  negligence  or  want 
of  care  is  the  ground  of  the  action ;  and  where  this  is  negatived,  the 
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action  fails:  FUta,  Lib.  C,  1  \Jol.  20;  Bracton,  Lib.  4,  c.  IS  Jol.  317.  H.  T.  1851. 

Queen*aBtnch 
Mischance,  in  the  passage  cited  from  Rolle,  means  an   accident 

arising  from  want  of  due  and  proper  care ;  and  so  the  meaning  of 
mischance  is  *^  infoffunium  ** — ^misadventure :  Tomfyn's  Law  Dic^ 
Honofy.  In  1  Bro.  Eni.j  p.  29»  the  declaration  was  against  the 
defendant  for  negligently  keeping  his  fire.  Special  traverse,  actio 
non — ^That  the  neighbouring  house  was  set  fire  to  and  then  the  fiames 
spread  to  defendant's  house,  et  per  infortunium  combussit,  absque 
hoe,  that  he  so  negligently  kept  his  fire,  <&c.  Every  precedent  con- 
tains the  averment  of  negligence,  and  the  inducement  in  that' case 
must  have  furnished  an  answer  to  the  action  by  showing  that  the 
defendant  was  not  liable  if  there  was  no  default  of  himself  or  his 
own  people;  Fitzherberfs  Abridg.  Wasteyfol.  164,/>/.  12.3.  There 
the  defendant,  in  answer  to  an  action  of  waste,  said  the  house  was 
bomed  by  mischance,  by  the  default  of  a  neighbour  named  R ;  and 
so  in  the  case  48  Edw.  3,  c.  25,  it  is  expressly  said  from  defaui  de 
garde  the  fire  occurred ;  and  again,  in  Fitzhi  Abridg.  Waite,  pL, 
32,  it  was  found  at  Nisi  Prius  that  the  house  was  burned  by  a 
boy  of  defendant's  by  want  of  care ;  and  so  in  the  Year-book, 
2  Hen.  4,  foL  18,  pi.  5,  a  man  is  bound  to  account  for  the  act  of 
his  servant  or  his  guest.  Again,  in  Liber  Assissorum^  42  Edw.  3, 
s.  9,  p-  259)  a  man  brings  a  writ  against  another  for  burning  his 
house,  who  pleads  not  guilty ;  it  was  found  by  the  verdict  *'  que  le 
feujuis  illumine  suddenmeni  en  la  meason  le  def.  il  nient  sachant 
et  ard  $e  biens.^  On  this  verdict  it  was  awarded  that  the  plaintiff  take 
nothing  by  his  writ,  but  be  in  mercy.  This  shows  that  an  accidental 
fire  cannot  render  a  defendant  liable ;  default  is  necessary  on  the 
part  of  the  tenant  himself.  In  1  Rolle.  Abridg.,  273,  it  is 
said: — ^"If  lessee  for  years  of  a  house  covenant  to  repair  it,  and 
"afterwards  certain  sparks  of  fire  came  out  of  the  chimney  of  the 
''lessor,  or  a  house  not  very  remote,  whereby  the  house  of  the  lessee 
**iB  burnt,  this  will  excuse  the  performance  of  the  covenant  by  the 
"lessee":  Wakemanv.  Robinson  (a).  The  same  principle  is  laid  down 
in  the  Civil  Law :  Dig.  Lib.  47,  tit.  9,  pi.  1 1 :— "  When  the  law 
"creates  a  duty,  and  the  party  is  directed  to  perform  it  without  any 


(a)  1  Bing.  213. 
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H.  T.  1851.  "default  in  him,  and  he  has  no  remedy  over,  the  law  will  excuse  him, 
Queen*a  Bench 

<<  as  in  waste,  if  a  house  be  destroyed  by  tempest  or  enemies  the 

"  lessee  is  excused."     '^  But  when  the  party,  by  his  own  contract, 

''  creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good, 

'^  notwithstanding  any  accident  by  inevitable  necessity,  because  he 

''might  have  provided  against  it  by  his  contract:"   Paradine  ▼. 

Jane  (a);  2  Wma.  Saund^  p.  421,  a.     "  For  when  the  law  creates 

''  a  duty,  and  the  party  is  disabled  to  perform  it  without  any  default 

"in  him,  and  he  has  no  remedy  over,  the  law  will  excuse  him." 

Here  the  duty,  if  at  all,  is  one  implied  by  law,  and  the  accident 

occurring  inevitably  absolves  the  defendant  from  such  duty :  Bcui. 

Abridg.  tit.   Waste,  E,  391  :  Dyer's  Rep.  p.  33  a,  pL  10  &   11  ; 

Co.  Lit.  53yb;  2  Inst.  pp.  145,  303  ;  Co.  Lit.  53,  a.    "  If  the 

house  fall  down  by  tempest  or  be  burnt  by  lightning,"  &c.      There 

is  no  distinction  between  an  accident  caused  by  lightning  and  any 

other  cause  which  could  not  be  guarded  against ;  these  are  only  put 

as  instances  in  the  books ;  the  essence  of  the  distinction  is  "  default 

in  the  tenant,"  and  that  is  negatived  here. 

It  is  said  the  recital  in  2  Cr.  1,  c.  5,  disposes  of  this  case ;  but  the 
Court  will  not  yield  to  a  loose  recital  when  the  authorities  are  before 
it.  The  word  "accidental"  is  used  there  not  as  excluding  negli- 
gence, for  negligence  is  expressly  mentioned  in  the  4th  section  ;  but 
it  is  used  in  opposition  to  "  designed,"  "  wilAil,"  or  "  intentional ;" 
and  the  case  of  Turberville  v.  Stamp  (b)  shows  this.  There  the 
Court  say  : — "  The  element  of  negligence  is  always  essential ; 
and  where  it  is  absent  the  defendant  must  be  found  not  guilty." 
That  was  the  last  case  decided  before  the  analogous  English 
statute.  The  case  of  Hughes  v.  Sullivan  is  not  in  point.  The 
word  there  was  "casualties."  The  action,  too,  was  one  of  cove- 
nant^ and  the  party  had  a  remedy  over,  for  he  got  £600  from  the 
barony. 

Then,  is  there  any  duty  arising  out  of  the  relation  of  landlord  and 
tenant  in  this  case,  which  renders  the  defendant  liable  to  an  action 
for  not  repairing  the  damage  thus  occasioned  ?  There  is  no  com- 
plaint of  this  sort,  and  it  is  not  found  that  the  premises  are  not 


(a)  Alcync  Rep.  26. 


(6)  ComTH  Rep.  33. 
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repaired.     But  the  uniform  current  of  authorities  is  against  holding  H.  T.  1 85 1 . 
t  /.  ,.  ,  1     4.  .     .  XT       -  I.   Queen*8Bench 

the  tenant  from  year  to  year  hable  for  permissive  waste.  HorsfaU 
V.  Mather^  Auworth  v.  Johnson^  Gibson  v.  Wells ^  Tarriano  v.  Younff^ 
Heme  ▼.  Sembow,  were  all  cases  of  tenancies  from  year  to  year ; 
the  deduction  is,  that  tenant  from  year  to  year  is  only  bound  to  keep 
the  house  wind  and  water  tight,  and  is  not  liable  for  permissive 
waste.  It  need  not  be  pressed  the  distinction  between  tenancies 
from  year  to  year  and  tenancies  at  will ;  a  tenancy  at  will  rendering 
rent  may  exist.  The  proviso  in  the  Irish  statute  refers  to  the  case 
of  a  contract  between  landlord  and  tenant,  and  the  word  ^'  actions" 
most  be  so  understood. — [Blackbubne,  C.  J.  If  the  former  part 
of  your  argument  be  right,  there  is  no  necessity  for  you  to  rely  on 
the  statute;  but  may  not  the  word  *' action"  in  the  statute  mean 
remedy  ? — Cbabipton,  J.  It  may  mean  a  right  of  action.] — ^K  that 
word  were  out  of  the  statute,  there  could  be  no  question  in  the  case 
aa  far  as  it  is  concerned.  The  action  of  waste  must  be  brought  by 
one  having  a  sufficient  interest  to  sustain  it.  Originally  it  could 
only  be  brought  by  one  having  an  estate  of  inheritance ;  but  that  is 
now  modified. 


/.  E,  Walsh  (in  the  absence  of  Martley)  replied,  and  cited 
Viscount  CanUrbury  v.  The  Attomey-General  (a). 

Cur,  ad,  vult. 


Blackbubne,  C.  J.,  delivered  judgment. 

This  case,  which  involves  a  question  of  very  great  importance, 
has  been  very  ably  argued,  and  we  have  arrived  at  the  conclusion 
that  judgment  should  be  given  for  the  defendant. 

It  is  an  action  on  the  case  in  the  nature  of  waste,  brought  against 
the  defendant  as  tenant  from  year  to  year,  the  waste  being  the 
deitniction  of  the  demised  premises  by  fire.  The  declaration  con* 
tains  three  counts,  each  of  which  contains  a  statement  of  a  covenant 
ef  the  plaintiff,  who  inmiediately  holds  the  premises,  to  keep  them 
in  repair ;  and  the  special  verdict  finds  the  lease  under  which  he 
kolds,  and  that  it  contains  a  covenant  to  that  efiect. 

(a)  1  Fhil.  306. 


Jan.  90. 
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H.  T.  1851.       It  does  not  appear  to  us  that  the  plaintiff  can  derive  any  right  to 
Queen's  Bench 

maintain  the  present  action  from  the  liability  to  which  he  may  be 
exposed  as  the  consequence  of  the  destruction  of  the  premises. 
That  consideration  might  be  very  material^  if  the  plaintiff  ^had 
been  able  to  adduce  evidence  of  a  contract  by  the  defendant  to 
indemnify  him  by  keeping  the  premises  in  repair;  but  no  such 
question  can  arise  in  this  action,  which  is  founded  on  a  tart^  and  in 
which  we  have  to  decide  whether  the  torts  alleged  in  the  declara- 
tion, or  any  of  them,  are  found  to  have  been  committed  by  the 
defendant?  The  allegations  of  waste,  contained  in  the  first  and 
second  counts,  need  not  be  stated,  for  it  has  not  been  contended  that 
they  are  sustainable,  if  those  of  the  third  count  be  not. 

The  question  is,  therefore,  confined  to  the  latter,  which  is  in  these 
words : — **  That  the  defendants,  not  regarding  their  duty  in  that 
"  behalf,  wrongfully  and  injuriously  suffered  and  permitted  the  pre- 
"  mises  to  be  burned  down  and  destroyed  by  fire/'  This  is  a  charge 
of  permissive  waste,  for  which,  if  proved,  we  think  the  plaintiff 
could  maintain  this  action.  The  finding  of  the  jury  is,  *'  that  there 
'*was  no  negligence  on  the  part  of  the  defendant  to  occasion  the 
"  fire,  but  that  the  same  occurred  by  accident."  The  question  is,  does 
this  fijiding  prove  the  above  allegation  ?  The  meaning  of  which  I 
consider  to  be  plainly  this,  that  the  defendant  was  under  a  duty 
which  he  wrongfully  neglected  to  perform,  and  that  by  neglecting 
to  perform  it,  he  permitted  and  suffered — that  is,  as  I  would  aay, 
caused  and  occasioned  the  destruction  of  the  premises  by  fire. 
When  the  jury  find  that  there  was  no  negligence,  the  alleged  breach 
of  duty  is  negatived ;  and  when  they  find,  as  they  do,  that  the  fire 
was  occasioned  by  accident  alone,  diey  further  negative  and  dis- 
prove the  charge  that  it  was  caused  by  any  breach  of  the  defendant's 
duty.  I  cannot  therefore  see  any  room  to  doubt  that  the  case  stated 
by  the  plaintiff  is  disproved  by  the  facts  found  by  the  special 
verdict. 

But  it  is  contended  by  the  plaintiffs  that  the  Statute  of  Gloucester 
having  made  tenants  for  years  liable  for  permissive  waste,  it  is  im- 
material whether  the  premises  were  destroyed  by  accident  or 
negligence.  I  may  observe  of  this  argument,  that  it  is  both  unrea- 
sonable and  inconvenient  to  call  on  us  to  decide  such  a  question  in 
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the  abstract,  and  to  reject  as  immaterial  and  unnecessary  the  nlle-  H.  T.  1861. 
gations  which  impute  wrong  and  breach  of  duty  to  the  defendant. 
These  allegations  I  cannot  regard  as  mere  surplusage  ;  on  the  con- 
trary,  they  are  found  in  the  form  suggested  by  Sergeant  WtlliafM^ 
in  2  Saund^  p.  252,  as  proper  in  cases  of  permissive  waste ;  which 
form,  it  will  be  seen,  deals  with  the  subject  of  the  action  as  one 
involving  a  breach  of  duty.    But  there  is  no  authority  or  position 
that  the  accidental  destruction  of  premises  amounts  to  permissive 
waste,  or  to  a  iort  on  the  part  of  a  tenant.    In  Co.  Lii^  p.  53,  is 
this  passage :— "  Burning  the  house  by  negligence  or  mischance  is 
waste."    I  should  strongly  infer  from  this  that  burning  the  house,  if 
not  by  negligence,  is  not  waste ;  and  this  view  of  it  is  confirmed  by 
Lord  Coke,  citing  in  a  subsequent  part  of  the  same  pa,ge  the  passage 
from  FleiOf  which  has  been  so  much  observed  on  : — ^*  Fartuna 
"  autem  ei  iffni^  vel  kujusmodi  eventus  in  inopinaH  omnes  tenenies 
"  eweuBUfU^    Mr.  Hargratte  appears  by  his  note  to  treat  both  these 
positions,  as  they  plainly  are,  tit  pari  materia^  and  the  result  is  that 
n^ligence  is  the  cause  of  the  tenant's  liability,  and  that  mere  acci- 
dent does  not  make  him  constructively  guilty  of  permitting  or 
suflering  the  premises  to  be  consumed  by  fire.    I  woold  draw  the 
sime  oonduaicm  from  the  words  Qf  the  Statute  of  Marlbridge,  '*  non 
faenaU  masium  ;"  and  the  exposition  of  these  in  1  Imt^  p.  145: — 
'^  To  do  or  make  waste,  includes  ^  well  peimisaive  waste,  which  is 
**  waste  by  reason  of  omission,  or  not  doing  (as  for  want  of  repara- 
**  tion),  as  waste  by  readon  of  co&Hjnission,  as  to  cut  down  treesy  or 
**  prostrate  houses,  or  the  like ;  and  the  s^axe  word  hath  the  Statute 
"  of  Gfoueester,  que  tnerfait  woiUf  and  yet  is  understood  of  passive 
"  u  well  as  of  active  waste ;  for  he  that  suffereth  a  house  to  decay 
^  wImI  ke  au§ki  to  repair  doth  the  waste."    All  these  passages  and 
phnoes  point  to  the  omiitien  of  acts  which  it  was  the  tenant's  duty 
to  do,  tad  which  wroogfiil  omtfsioa  causes  the  injury  complained  of 
l^ay  therefore  seem  to  be  quite  at  variance  with  the  notion,  that 
where  the  injury  is  the  sole  result  of  accident,  and  there  is  no 
select  of  duty,  the  waste  can  be  permissive. 

Judgment  for  the  defendants. 


VOL.  1. 
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H.  T.  1851. 
Queen*  8  Bench 


THE  QUEEN, 
At  the  relation  of  JOHN  SHEEHT, 

V. 

ROBERT  MACMAHON. 


Jon.  ao. 


Where  at  a    A  CONDITIONAL  order  had  been  obtained  on  behalf  of  the  rdator 

mmucipal 

election  for  the  for  liberty  to  file  an  information,  in  the  natore  of  a  qw)  warraniOf 
office  of  Alder- 
man,   rotes     against  Robert  Macmahon,  to  show  by  what  authority  he  ezerdfied 

entex^d  on  £e  ^^^  office  of  Alderman  of  the  borough  of  limerick. 
^^^^^^^^^       The  affidavit  of  the  relator  steted  that  he  was  a  burgess  of  the 
ooi^^with   ^'^^S^  ^^  Limerick ;  that  at  the  annual  municipaLelection  of  bur- 
^ei^nt^a  gesses  for  said  borough  in  NoYcmber  1850,  he  and  the  defendant 

was    canvass-  were  candidates  for  the  vacant  office  of  Alderman ;  that  on  that 

mg  for   the 

office;    Held,  election  John  Baird  voted  as  a  burgess  for  Robert  Macmahon,  and 
that  by  his  as- 
sent to  the     his  vote  was  recorded,  although  his  name  was  not  on  the  burgess 
reception  of 
such  Totes  he  roll ;  but  that  the  name  of  Baird,  GU)odwin  and  Co.  appeared  on  the 

qualified  him-  ^^  <^^  John  Baird  was  allowed  to  record  his  vote  as  a  member  of 

jecting  to  t!^  ^^^  ^"°*    '^^  affidavit  Stated  a  similar  objection  to  the  vote  of  one 

f^^onfo^  WiUiam  Curtis,  who  had,  as  a  member  of  the  firm  of  Evans,  Curtis 

ani^ormadon  ^^  q^    ^^^  f^^  |he  defendant  as  an  Alderman  ;  and  it  niecified 

in  the  nature  '  "^ 

of  a  9110  war-  two  Other  votes  which  were  received,  dmilarly  circumstanced.    The 
defendant  was  declared  duly  elected  by  a  casting  vote. 

The  affidavit  of  the  defendant,  filed  as  cause  against  the  order, 
admitted  that  the  votes  were  received  in  the  manner  stated;  but 
that  although  the  name  of  John  Baird  and  the  others  did  not  i^pear 
in  terms  on  the  roll,  they  were  so  in  substance,  and  that  the  presid- 
ing Aldermen  were  satisfied  that  John  Baird  and  the  others  were 
the  persons  who  appeared  as  a  burgess  under  the  respective  names 
of  John  Baird  and  Co.,  Evans,  Curtis  and  Co.,  and  the  other  firms. 
That  Baird's  vote  was  received  in  the  presence  of  the  relator,  with 
his  full  knowledge  of  the  fact  of  that  name  not  being  on  the  burgess 
roll  otherwise  than  as  John  Baird  and  Co.,  and  also  with  a  full 
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knowledge  that  Joho  Baixd  was  a  partner  of  said  firm,  and  that  the  H.  T.  1851. 
relator  made  no  objection  to  his  vote  being  recorded.     That  it     t!!^*,^> 
appeared  bj  the  rate-book  and  valuation  that  John  Baird  and  Co.  ^^^  ^^^^^ 
were  valued  and  rated  to  a  large  amount  within  the  borough,  and  icacmahon. 
anbmitted  that  as  such  member  of  the  firm  John  Baird  was  entitled 
to  vote  as  a  burgess.   That  the  said  John  Baird  and  the  other  voters, 
•objected  to  bj  the  relator,  were  respectivelj  canvassed  bj  him  pre- 
vious to  the  election  to  give  their  votes  as  burgesses,  and  to  support 
him  as  a. candidate  for  the  office  of  Alderman  of  the  borough.    That 
even  supposing  this  objection  could  be  sustained,  several  persons, 
whose  votes  were  open  to  a  similar  objection  as  that  alleged  against 
Baird  and  the  others,  had  voted  for  the  relator  at  said  election. 

PUzgibban  (with  him  J.  D.  FiizgeriM)  moved  to  make  this 
ofder  for  the  quo  warranto  absolute.  These  votes  are  dearly  bad ; 
not  only  must  the  burgess,  to  entitle  him  to  vote,  appear  by  name 
on  the  xoU,  but  he  must  be  an  occupier,  and  rated  by  name  as  such ; 
an  these  must  concur  to  give  him  qualification.  The  relator  could 
not  object  at  the  revision  to  a  firm,  because  the  party  objected  to 
might  say  he  was  not  on  the  rolL  The  Court  will  not  on  answer- 
ing affidavits,  enter  into  the  validity  of  the  votes  on  either  side  : 
Regina  v.  Byrne  (a).  We  have  a  majority  of  one  vote. — [Black- 
BUXHX,  C.  J.  The  objections  are  to  the  lists,  not  to  the  burgess 
iqIL] — The  one  is  a  transcript  of  the  other. 

Martley  and  Sir  C  (yZogUeny  contra. 
The  relator  has  acquiesced  in  the  list,  and  cannot  now  object  to 
it.  That  case  of  Regina  v.  Byrne  was  rested  on  a  mistaken  view 
of  Tke  Queen  v.  Quayle  (6).  A  person  applying  for  a  quo  war- 
ranto  must  show  that  some  other  party  had  a  better  right  to  be 
elected  than  the  one  to  be  removed :  The  King  v.  Parry  (c).  Every 
one  of  these  persons  here  objected  to  was  duly  qualified,  and  the 
felator  cannot  now  object  to  them,  as  he  was  present  at  the  election, 
and  made  no  protest.    He  must  be  presumed  to  have  been  entirely 

(a)  4  Ir.  Law  Bep.  273.  (6)  11  Ad.  &  EIL  506. 

(c)  6  Ad.  &  EIL  810. 
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H.  T.  1661.  oogniiant  of  the  burgess  liBt,  and  yet  he  did  not  once  olyeot»  bat 

ya^a^^^    acquiesced  in  the  reception  of  the  ▼otes,  and  thus  adopted  the  list : 

THE  QUBBw  j^  q^^  ^  Gre0ne(a)i  Tk^  King  ▼.  Jirevenem (jk) i  there  it  wm 

MACMAHON.  held,  that  the  relator  having  ooncorred  in  the  election  was  a  fatal 

objection  to  an  application  for  a  quo  loarrmiUo.    So  in  ne  Kimg  y. 

Par1^{e)%  Eese  y.  Manlock(d);  Bex  v.  Cudi^{e)i  there  the 

application  was  refused,  because  the  relatoi^s  title  was  subject  to  the 

same  defect  as  that  of  the  defendant:  Rex  r.  Braeken(fJ  ;  JSex  v. 

Marten  {g).    The  affidavit  of  the  relator  admits  he  was  present 

daring  the  time  the  rotes  were  giyen.-^AiooKE,  J.    Was  anj 

question  of  identity  put  to  the  voters?] — That  is  not  necessary 

unless  required  by  the  objector.  The  application  for  a  quo  warranio 

is  discretional  with  the  Court;  and  if  the  relator  by  his  conduct 

disentitle  himself  to  the  remedy,  the  Court  will  not  aid  him* 

J.  2>.  Fitzgerald  replied. 

Admittedly  this  application  is  to  the  discretion  of  the  Court ;  but 
the  Court  will  not  refuse  a  quo  warranio  because  of  the  acquiescence 
of  the  relators  at  the  poll*  In  the  case  of  Rex  v.  Marten^  the  Court 
say  the  relators  come  to  complain  of  their  own  iniquity ;  and  un- 
questionably if  a  relator  do  not  appear  with  clean  hands,  the  Court 
will  not  hear  him.  Here  there  is  no  acquiescence,  unless  it  be 
implied  firom  the  relator  making  no  objection  at  the  time  of  (he 
election. — [Moore,  J.  But  you  have  accepted  the  benefit  of  two 
votes  open  to  the  same  objection  as  you  rely  on.] — ^If  the  case  de- 
pended on  them  the  Court  must  refuse  the  application. — [Moobb,  J. 
If  a  man,  aware  of  a  legal  objection  to  a  vote,  take  his  chance  of  the 
poll,  and  being  defeated,  turn  round  and  rely  on  the  objection,  I 
would  consider  it  malafidee.'] — If  an  objection  be  made,  there  is  an 
officer  appointed  by  the  Municipal  Act  to  receive  and  decide  it ;  and 
the  3  &  4  Vie.  c.  108,  s.  66,  precludes  any  objection  being  made  at 
the  Section,  except  those  specified  in  die  section,  of  which  this  is 

(a)  2  Gal.  &  Dav.  24.  (6)  2  B.  &  Aid.  339. 

(c)  1  B.  &  Ad.  690.  (rf)  3  T.  R.  800, 

(f)  6  T.  R.  508.  (/)  Ale.  &  Nap.  1 13. 

{jg)  4  Burr.  2120. 
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not  one.    The  sole  inquiries  to  be  made  are : — "  Are  you  the  person  H.  T.  1851. 

^ whose  name  is  signed  as  A  B  to  the  voting-paper  now  delivered     ^^  ■»-    ^ 

''  in  by  yon  ? — Are  you  the  person  whose  name  appears  as  A  B  ^^ 

''  on  the  bnrgess  roll  now  in  force  for  this  borough,  being  registered  hacmaboit. 

**  therein  for  property  described  to  be  situated  in,  &c.  ? — ^Have  you 

"  already  voted  at  the  present  election  in  this  or  my  ather  ward  ?  " — 

[Pesbdi,  J.    Here  is  one  name,  J.  Remington  and  Company,  how 

can  the  voter  answer  the  question,  '<ftf*e  you  that  person?"] — A 

person  most  be  an  occupier  and  rated  as  such.     Remington  and 

Company  are  rated  as  a  company  s  but  how  cm  we  tell  whether  John 

Beoiington  is  rated  or  not  ?  or  whether  be  is  the  occupier  ?    Rex 

v.  Bracken  was  a  case  where  the  relator  wa^  impefu^bing  the  very 

bosrd  by  whom  be  had  be^n  elected,  and  the  Court  held  be  could 

not  be  heard  to  dispute  the  authority  which  elected  him :  Bex  v. 

Green  was  a  case  where  the  relator  was  guilty  of  an  act  which 

indpced  the  other  party  to  assume  an  office  to  which  he  had  no 

right* 

Bl*AGKBDBNV,  C  J. 

Thtf  is  an  application  addressed  to  the  discretion  of  the  Court, 
and  in  all  such  cases  the  judgment  of  the  Court  must  be  regulated 
by  (he  merits  and  conduct  of  the  parties.  It  is  plain  these  votes 
were  bad,  not  having  a  proper  Christian  and  surmune  attached. 
There  Is  no  doubt  that  the  relator  had  full  knowledge  of  every  fiact 
brought  forward  on  the  present  motion,  and  of  this  particular 
otijection  existing ;  not  only  that,  but  he  actually  canvassed  for 
the  voiea  be  now  objects  to,  and  polled  others  liable  to  a  similar 
obsi^ctiffn*  He  takes  his  chance  at  the  election,  and  in  that  state  of 
Huagi  he  is  not  now  to  be  heard  raising  that  objection  which  he 
before  consented  to  suppress.  We  ought  not  tbereCbre  at  his  instance 
to  hear  this  motion.  We  decide  the  motion  on  the  ground  of  the 
leiator^a  aoqui^cence  and  bis  full  knowledge  of  the  objection.  My 
opinion,  however,  is  not  free  from  doubt 

Cause  allowed,  without  costs. 
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M.  T.  1850. 
Queen's  Bench 


EMILY  J,  CRAWFORD, 
Administratrix  of  JOHN  CRAWFORD, 

RICHARD  WHEARTY. 


•*. 


iV<w.22. 


To  fm  action  CoYERAiiT. — The  declaration  stated  that  John  Crawford,  since 
administiatrix  deceased,  before  and  at  the  time  of  the  making  of  the  indenture  oi 
against  leasee,  demise  thereinafter  mentioned,  was  lawfnllj  possessed  of  the  tene- 
^^^  ^\  ments,  &c^  mentioned  to  have  been  demised  to  the  defendant  for  the 
^^  H**  "^d^«  o^  *  *^™^  ^^  999  jeaiB,  commencing  from  the  1st  of  Novem- 
oT^^  OTif  ^'  ^  *^®^'  ^  ^™®  *°^  unexpired  therein,  to  wit,  at  &c ;  and  being 

aes   for   the    go  possessed,  the  said  John  Crawford  in  his  lifetime,  to  wit,  in  &&, 
tenn    men- 
tioned,   and    at  &C.,  by  a  certain  indenture  then  and  there  made  between  John 
that  the  lessor 

after  his  death  Crawford  of  the  one  part,  and  the  defendant  of  the  other  part 
became    pos- 
sessed thereof  (Proferijj  John  Crawford  demised  unto  the  defendant,  his  executors, 

as  his  execn-  ^         ww  t      ^ 

tor,  and  was  administrators  and  assigns,  a  certain  messuage,  &c.    Htufendtam  to 

SJ^^'^oe  of  ^^  defendant,  his  executors,  &c^  for  the  term  of  fiftj-one  years, 
P^^^ .  yielding,  &c^  unto  John  Crawford,  his  executors,  administrators  or 
Sod  kttMttS^  assigns,  £21  yearly,  to  be  paid  by  four  even  and  equal  quarterly 

^  that  plain-  payments,  &c.  Averment  that  the  defendant  did  thereby  for  him- 
tiu  was   nis 

administra-       self,  his  heirs,   executors,  &c^  covenant,  &c^  to  and  with  John 

M.  L.   oV     Crawford,  his  executors,  administrators  and  assigns,  that  he  and 

tained  adtni' 

mttratwn   de   they  would  pay  the  rent^  &c.;  by  virtue  of  which  demise  the 

G.  H.  Held  defendant  afterwards,  to  wit  &c^  entered  into  and  upon  all  and 
demiin^tibe  ^'"g^^ftr  the  demised  premises,  and  became  and  was  possessed 
b^^ped  <^«^^  *>'  *^«  said  term. 

Mit  to  ^  "^^^  declaration  then  stated  that  John  Crawford  being  so  poe- 
^  ^  ^^  sessed  of  said  reversion,  and  during  sud  term,  died  intestate  p  and 

tif  was  that  on  the  10th  of  June  1847,  administration  was  granted  to  the 
entitled  to  ^ 

maintain  the  plaintiff  of  his  goods,  "whereby  the  plaintiff,  as  administratrix 
action. 

"  aforesaid,  became  and  was  possessed  of  the  said  reversion  of  and 
*'  in  the  said  demised  premises,  with  the  appurtenances,"  &c. ;  and 
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that  "after  the  making  of  the  said  indenture,  and  daring  the  term  M.  T.  1850. 
"  thereby  granted,  and  after  the  death  of  John  Crawford,  to  wit  on     w  .y    ^«^ 
''  the  1st  day  of  May,  a.  d.  1850,  to  wit,  at  &c.,  the  sum  of  £31.  lOs.  ^ 

''of  the  rent  aforesaid,  fen*  one  year  and  a-half  of  the  term,  ending    whbabtt. 
''on  the  day  and  year  kst  aforesaid,  and  then  elapsed,  became  and 
"was  due,**  &c. 

Breach,  non-payment  of  the  rent. 

Pleas — ^first,  non  esifaeium  ;  secondly,  actionem  nan;  because  he 
saith  that  John  Crawford  was  not  at  the  time  of  the  making  of  the 
indenture  of  demise  of  ^e  2nd  of  November  1838,  or  at  any  time 
afterwards,  possessed  of  the  messuage,  &c^  modo  ei  farmd  as  in  the 
dedarati<m  allied,  concluding  to  the  country. 

Third— oc^n^fli  nan;  because  he  says  that  heretofore  and  before 
the  commencement  of  this  suit,  and  before  the  making  of  the  inden- 
ture of  demise  in  the  declaration  mentioned,  to  wit  on  the  1st  day 
ci  January,  a.  d.  1838,  to  wit,  at  &c^  one  George  Holmes,  since 
deceased,  was  lawfully  possessed  of  the  tenements,  &c«,  for  the  resi- 
due of  a  term  of  years ;  that  is  to  say,  for  the  residue  of  a  term  of 
999  years,  commencing  from  the  1st  day  of  November  1781  to  come 
and  unexpired,  &c,  being  the  term  of  999  years  in  the  declaration 
mentioned,  to  wit,  at  &c. ;  and  the  said  George  Holmes  being  so 
possessed,  afterwards  and  before  the  making  of  the  indenture  of 
demise  in  the  declaration  mentioned,  and  before  the  commencement, 
&C.,  to  wit,  &&,  duly  made  and  published  his  last  will  and  testament 
in  writing,  and  thereby  named,  and  thereof  appointed,  one  John 
Crawford,  in  the  declaration  named,  to  be  the  executor ;  and  the  said 
George  Holmes  afterwards,  and  before  the  making  of  the  indenture 
of  demise,  &c^  and  whilst  he  was  so  possessed  of  said  tenements, 
&C.,  for  the  residue  of  the  term  aforesaid,  died  without  haying  altered 
or  revoked  his  said  will« 

The  plea  then  alleged  that  before  the  making  of  the  indenture, 
the  will  of  George  Holmes  was  proved  by  John  Crawford,  and  he 
*  thereby  became  the  legal  personal  representative  of  George  Holmes ; 
and  that  as  such  executor  and  personal  representative,  he  then  and 
there  became  and  was  lawfully  possessed  of  the  residue  of  the  term 
of  999  years  in  said  declaration  mentioned ;  that  John  Crawford 
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M.  T.  1851.  afterwArds  and  after  the  maldng  of  the  indenture  of  demide,  and 

v..i.^.v^-.^     before  the  breaeb  of  covenant)  John  Crawford  died  intestate ;  and 

^  *<  afterwards  and  before  the  eonunitdng  of  the  breach  of  covenant  m 

WHSABTT.    <<  said  declaration  mentioned^  and  bef<»e  the  commencement  of  this 

"  action,  to  wit,  on  &c.,  one  Maiy  Lynch  dnly  obtained  forth  of  her 

"  Majesty's  Court  of  Prerogative  in  Ireland  administration  to  be 

'<  granted  to  her  of  all  the  goods  and  chattels,  &c.,  of  the  aforesaid 

*^  G^rge  Holmes,  which  were  left  unadministered  by  the  said  John 

^  Crawford  deceased,  which  said  administration  is  still  in  force  and 

'*  nndetermined ;''  and  that  Mary  Lynch  then  and  there  became  and 

was  and  is  the  legal  personal  representative  of  Creorge  Holmes,  and 

became,  and  was,  and  is,  lawfully  possessed  of  the  tenements  in  the 

declaration  mentioned  for  the  reddue  of  the  term,  ^.,  in  reversion 

expectant  upon  the  determination  of  the  term  of  fifty-one  years. — 

VerificizHon, 

Replication,  simiiiier  to  first  and  second  pleas. 

Special  demurrer  to  the  third  plea,  that  it  did  not  traverse,  or 
deny,  or  attempt  to  put  in  issue,  any  matter  of  fact  alleged  by  the 
pliuntiff ;  but  had  introduced  and  attempted  to  put  in  issue  matters 
of  fact  not  by  him  alleged ;  that  the  plea  was  no  answer  to  the 
declaration,  but  was  evasive  and  argumentative;  and  also  that 
inasmuch  as  the  defelidant  was  a  party  to  the  indenture  of  demise 
iti  the  declaration  mentioned,  whereby  he  covenanted  to  pay  the 
yearly  rent,  he  was  estopped  from  disputing  the  plaintiff's  right  to 
the  rent ;  ahd  also  that  the  plea  amounted  to  nU  habmi  in  iene- 
mtfUis,  and  could  not  be  pleaded  by  the  defendant,  being  a  party  to* 
the  indenture  of  demise. 

Joilider  in  demurrer. 


ill,  with  him  2>.  Lynch^  for  the  demurrer,  referred  to  2  Wms, 
on  ExecfUorSf  3rd  ed. : — *^  If  an  executor  or  admimstrator  makes  an 
*^  underlease  of  a  term  of  years  of  the  deceased,  rendering  rent  to 
**htinself,  his  executors,  &c.,  though  he  has  the  term  wholly  in  righf 
'<  of  the  intestate,  yet  when  he  makes  this  lease  he  has  power  to  dis- 
*'  pose  of  the  whole ;  and  by  making  a  lease  of  part,  he  appropriates 
'*  that  to  himself,  and  divides  it  from  the  rest,  and  has  the  rent  in 
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*'his  own  right;  and  if  he  brings  an  action  for  it,  he  must  bring  it  M.  T.  1860. 

Queen* 8  Bench 
*^  m  the  debet  and  detinet;  and  if  he  dies,  the  rent  will  be  payable  to     ^  ■    ^  ■  ■  ^ 

,  .  CBAWFOBD 

his  personal  representative,  and  not  to  the  administraiar  de  Ifonis 


u 


V, 


•*  non  of  the  original  deceased ;"  Dme  ▼.  Baylye  (a)  ;  1  Wma.  on    whbabty. 
Exeeuiarsy  p.  730,  3rd  ed. 


Lawless^  contray  referred  to  Iskerwood  v.  OlMnow  (b) ;  Tingrey 
V.  Brown  (e) ;  Caikerwood  v.  Ckn^ud  (d)  ;  Hirst,  Administrator 
Hirst,  y.  Smith  (e). 

Lynch  replied,  relying  on  Kelly  y*  Shaw,^  decided  in  this  Court 
in  Trinity  Term  1849. 

Blackbdbrz,  C.  J. 

That  case  roles  this  demnrrer,  which  most  be  aUowed. 


(a)  1  Freem.  408. 
(c)  1  Bos.  &  PnlL  310. 


(6)  3  M.  &  SeL  382. 
(<0  1  B.  &  C.  150. 


(0  7  T.  B.  182. 


*MVINIA  KELLY,  Administratrix  of  ELEANOR  KELLY, 


«. 


HENRY  SHAW. 


'^ue 


Afdy25. 
June  I. 


*— The  declaration  stated  that  in  the  lifetime  of  Eleanor  A  dedaxation 

in  oovenant  by 

^was  possessed  of  a  certain  messuage  and  tenement  for  the  administratrix 

Oi       IfiSSOl* 

a  term  of  one  hundred  years,  of  which  sixty  were  unex-  against  assig- 

nee  of  lessee, 

stated  that  one  E.  K.,  hwn^  possessed  of  the  demised  premises  for  the  remainder  of 

a  term  of  jears,  of  which  sixty  and  npwards  were  unexpired,  by  indentore  demised 

^  same  to  defendant,  who  ooyenanted  to  pay  the  rent ;  that  £.  E.  died,  and  letters 

of  administration  of  the  goods  of  £.  K.  were  granted  to  the  plaintiff,  by  reason 

^^hereof  he  beosme  and  was  and  still  is  possessed  of  the  reversion. 

Flefr— That  E.  K.  had  nothing  in  the  premises  except  through  R.  K.,  deoesMd, 
*«id  that  before  B.  K.  was  posseiMed  the  said  B.  K.  was  possessed  for  the  rwidue 
'^f  the  term,  and  so  continued  up  to  and  at  his  death ;  and  being  so  possessed  K.  K. 

VOL-  1.  29    L 
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T.  T.  1849.  p)r«d;  and  bates  M  poMenkL  br  indfeBtun  (Ptef<irt}  she  deaated 
the  MOM  to  IGohad  I>oyla,  AiiMiiMi,  te  tib»  Mid  terai  of  sixty 


TI^Kti^  ftt  a  jviakj  rbH  of  £30.  It  tten  tot  oat «  oof^ensiit^  idi«reby 
Dojfoy  for  himid^  irii  ozeesMs,  ataittiBtniton  and  an^piti  eo- 
venanted  with  Eleanor  Kellj,  her  exoratOHi  idministratan  and 
assigns,  from  time  to  time  during  the  term,  to  pay  the  rent.  That 
Doyls  entered  Mid  became  poeseMod  of  (he  premistty  tbe  Mfvfeion 
HweoF  wMh  the  appurteoaiMiai  beloogittg  to  Sloanor  Kefly. 

It  then  averred  the  death  of  Eleanor  Kelly  kitMlito»  and  tiiat 
administration  of  her  goods  and  chattels  was  granted  to  the  plaintiff, 
by  reason  whereof  the  plaintiff  became,  and  was  and  still  is  pos- 
sessed of  the  reversion.  And  that  Michael  Doyle  being  so  possessed, 
all  his  estate  vested  by  assignment  in  the  defendant. 

It  then  alleged  that  a  year's  rent  was  due  on  the  1st  of  Septem- 
ber 1847,  and  averred  ss  a  breseh  non-payment  of  the  ssme. 

Flea — Aeiianem  nan,  because  he  says  that  the  said  Eleanor  Kelly 
has  nothing  in  tihe  said  messuage  and  premises  save  and  except 
through  and  under  one  Richard  Kelly,  deeetsed;  and  before  the 
said  Eleanor  Kelly  was  possessed  of  the  said  messuage  and  premises, 
to  wit  on  the  1st  day  of  January  1820,  to  wit,  at  &c,  the  said 
Richard  KeUy  was  possessed  thereof  for  the  residue  then  to  oome 
and  unexpired  of  and  in  the  said  messuage,  with  the  appurtenances, 
and  thence  continued  possessed  thereof  untQ  and  at  the  time  of  his 
death,  and  being  so  possessed  afterwards,  to  wit,  on  &c,  at  &c,  the 
said  Richard  Kelly  died,  and  after  his  dfeath,  to  wit,  on  Ac,  admi- 
nistration, &c.,  of  the  said  Richard  KeUy  was  duly  granted  to  the 
said  Eleanor  Kelly  forth  of  the  Coasistorial  Court  of  the  diocese 
of  Dublin,  within  which  diocese  the  said  messuage  and  premises  are 
situate,  whereby  the  said  Eleanor  as  such  administratrix,  and  not 


dM,  andletleFB  of  admliflfitratiofi  WM«  granted  to  E.  K.,  wh^Mby  B.  K.,  as  adttii- 
fdfltratrtx  ttid  not  otherwise,  became  and  was  possessed  of  the  premises,  and  so 
eondimed  up  to  tod  at  die  mskkig  xfS  ths  intaitaira,  and  i^st  tftie  died«  and  all  hsr 
estate  aad  InKMSt  iherrtjy  dstenSssdi-- £MI,  a  W  plet)  die  ayenMBt  as  to  the 
deterodfiatloa  of  lbs  tsntt  ssd  estbta  being  lepsanast  to  laiw,  and  being  farthsr 
dellsctite  in  not  arsrtiDg  A«e  was  aay  adntUutiruHom  </•  hamis  Hon* 

Held  aho,  tbxt  Ihe  plstttiiF  as  sMInSstfttrix  was  entitled  to  milntBhi  the  MHion, 
eren  though  B.  JL  hail  tlia  tern  as  administratrix,  tlMre  being  an  sxpissi  oov^aant 
to  pay  tihe  lent,  whioh  rmu  with  the  Uttid,  sad  bindi  the  anigsee  of  Aa  kase. 
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oefaivwiM^  then  tmd  thore  becaoe  and  wm  pneniUQfl  of  the  aaU  T.  T.  1849. 
mwmage  aad  ftemama,  &o^  for  the  aaid  teym,  and  oaitiBued  ood     ^^■^f^■^/ 

to  and  until  aad  a4  the  time  of  Aq  makiiig  of  said  indenture  of  leaae :       9HAW. 
and  the  plaaUiff  aatth  that  after  the  mahinff  of  said  indentun  of 


lease,  and  befixe  the  Iveach  of  ooTenant  in  said  deebration  nen- 
tieoed,  to  wit»  en  &e^  at  te^  the  said  Bkanor  Kelly  diod^  and 
thereupon  and  theseby  all  her  estate,  term  and  ieterest  of  and  in 
the  said  measnage  and  pxtniwe,  60.,  oeaied  and  detemuiMd. — 
VerifieaHan. 

Second  plea,  that  before  the  breach  of  covenant^  to  wit  &c^  by  a 
certain  indenture  of  aasignnent  then  and  there  nade  and  duly 
signed  by  the  defendant  and  sealed  with  his  seal,  he  (the  defendant), 
for  the  consideration  therem  mentioned  did  bargain,  sell,  assign, 
translar  and  aei  over  unto  one  William  Shaw,  his  executors,  &c^ 
all  the  right,  title,  &c^  of  him  (the  said  defendant),  of  and  in  the 
said  messuage  and  premises,  <&c.  Habendum,  unto  the  said  WiIHam 
Shaw,  his  ezeootors,  dbc^  far  the  residue  of  aaid  term.  VtHuie 
c9«r  William  Shaw  afterwards,  and  before  the  bceaeh  of  covenant 
entered  and  became  and  was  possessed  of  the  said  messuage  and 
BrsBuaea*  ^se* 

Third  ptea,  that  defendant  |nid  to  the  pkintiff  and  reeei?ed  a 
sua  of  money  in  full  satirfeotion  and  diaoharge  of  said  demands 

Fomih  plea,  a  set-o£ 

Replkellen  to  tiie  Ural  plea,  that  Elaanar  KeUy  wm  not  nt  the 
tine  of  the  maUag  of  the  indenture  of  leaae  posaeaaed  of  the  pre- 
anaes  ea  adminiaftratrix  of  Biehard  Kelly,  and  not  othorwiae^  modo 

BeplianHsn  to  the  aenond  plea^  a  trafeiae  cf  ths  aaaigjument  to 
William  Shaw  modo  ei  formd. 

Bapliaalion  to  the  third  plea,  a  denial  of  the  saliafiHrtiMa,  and  to 
the  fourth  pka  a  denial  of  the  set-off. 

Special  demurrer  to  the  repUoalion  to  the  first  pdea,  ^signing 
as  eaase  that  the  matter  attempted  to  he  put  in  issue  by  the 
rqpliealion  waa  an  infiarence  of  law  resulting  from  the  faotSi  and 
net  tsareraed  by  the  nsipUcation ;  that  it  waa  uncertain  whether 
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T.  T.  1 849*  the  plaintiff  intended  to  deny  that  Eleanor  Kelly  was 

triz  of  Michael  Kelly ;  or  admitting  she  was  such  administratrix,  to 
allege  that  she  had  some  other  and  different  title  to  the  premises ; 
that  it  did  not  show  how  or  for  what  estate  Eleanor  Kelly  was 
possessed  other  than  as  administratrix ;  that  it  was  double,  in 
traversing  that  she  was  administratrix,  and  also  that  she  was  not 
otherwise  possessed;  that  it  traversed  by  a  negative,  a  negative 
allegation,  and  that  the  traverse  was  too  wide. 

Similiter  to  the  replication  to  second,  third  and  fourth  pleas. 

Joinder  in  demurrer. 


Meagher  and  O^Leary^  for  the  demurrer. 


Hayet  and  Napier^  contra. 


Cur.  ad^  vuli. 


Blackbubits,  C.  J. 
Jtine  1.  This  case  comes  before  the  Court  on  a  demurrer  to  the  replica- 

tion, and  on  the  argument  the  plaintiff  contended  that  the  first  plea 
was  bad. 

This  is  an  action  of  covenant  for  rent  by  the  administratrix  of 
the  lessor  against  the  assignee  of  the  lessee.  The  declaration  states 
that  the  intestate,  Eleanor  Kelly,  was  possessed  of  the  demised  pre- 
mises for  the  remainder  of  a  term  of  years,  to  wit  a  term  a£  one 
hundred  years,  of  which  sixty  and  upwards  were  unexpired,  and 
being  so  possessed,  made  the  indenture  of  demise  which  it  sets  forth, 
containing  the  covenant  declared  on.  That  Eleanor  Kelly  died 
intestate ;  that  letters  of  administration  were  granted  to  the  plaintiff 
by  reason  whereof  she  became  and  was  and  still  is  possessed  of  said 
reversion. 

The  defendant  pleaded  that  Eleanor  Kelly  has  nothing  in  the 
premises  save  and  except  through  Richard  Kelly,  deceased.  I  must 
observe  that  this  is  a  very  incorrect  mode  of  pleading.  The  mis- 
takes are  of  such  a  character,  that  I  doubt  whether  a  special 
demurrer  would  not  be  allowed,  or  the  pleading  taken  off  the  file. 
It  then  goes  on  to  state,  and  before  the  said  Eleanor  was  possessed 
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of  the  ^emiaes  the  said  Bichard  was  possessed  thereof  for  the  residue  T.  T.  1 849. 

then  to  come  and  imezpired  of  and  in  the  said  premises,  and  then  ^i^'*^^ 

continued  so  possessed  until  and  at  the  time  of  his  death ;  and 

being  so  possessed  the  said  Richard  Kellj  died,  and  after  his  death 

administration  of  his  goods,  &c^  was  granted  to  Eleanor  Kellj  bj 

the  Consistorial  Court  of  the  diocese  of  Dublin,  whereby  she,  as 

such  administratriz,  and  not  otherwise,  then  and  there  became  and 

Wis  possessed  of  the  premises  for  the  same  term,  and  continued  and 

was  possessed  thereof  as  such  administratrix,  and  not  otherwise,  up 

to  and  at  the  time  of  the  making  of  the  said  indenture  of  lease,  and 

that  she  afterwards  died,  whereby  all  her  estate  and  term  in  the  said 

premises  ceased  and  determined. 

This  averment  of  the  determination  of  the  estate  and  term  is 
directly  repugnant  to  law ;  for  no  matter  who  is  indebted,  the  rent 
IS  due  and  payable,  and  there  is  no  determination  of  the  term. 
This  statement  is  further  defectiye  in  not  averring  that  there  is 
any  administrator  de  bonis  nan  ;  there  never  may  be  one,  and  never 
will  be  one,  if  the  assets  be  administered. 

The  replication  is,  that  Eleanor  Kelly  was  not,  at  the  time  of  the 
making  of  the  said  indenture  of  lease,  possessed  of  the  premises  for 
the  said  term  as  administratrix  of  Bichard  Kelly,  and  not  otherwise, 
as  in  plea  alleged. 

If  the  right  of  the  plaintiff  to  recover  in  this  action  depended  on 
the  result  of  the  question,  whether  Eleanor  Kelly  had  this  term  sua 
jwe,  or  as  administratrix,  it  might  be  necessary  to  inquire  whether 
the  issue  tendered  by  the  replication  was  proper  ;  and  further, 
whether  the  plea  ought  to  have  taken  issue  on  the  averment  that 
Eleanor  Kelly  was  possessed  for  the  residue  of  a  term  modo  ei 
forma  f — ^that  is,  in  her  own  right ;  but  such  issues  would  be  inmia- 
terial  if  the  plaintiff  have  a  right  to  recover,  even  though  Eleanor 
Kelly  had  the  term  as  administratrix,  and  the  plaintiff  contended 
that  he  has  that  right  to  recover. 

The  defence  made  by  this  plea  is,  that  the  title  of  Eleanor  Kelly,  the 
administratrix  who  made  the  lease,  is  at  an  end,  and  that  the  plain- 
tiff, as  her  representative,  cannot  maintain  this  action.  If  this  argu- 
ment be  well  founded,  it  will  follow  that,  though  the  lease  assigned 
to  the  defendant  is  subsisting,  and  though  the  covenant  in  it  is  to 
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T.T.  1649l  pAjtiMienlduniig  tbetiim.  jeitliatDoraBteMibeMeavMitd 
*""'  the  iehmiMBi  or  firom  the  origiul  leasee  ;  far  whafeever  be  ike  kw 


aa  to  the  right  to  leoover,  it  is  peifeetljr  pbiin  thet  the  admiaietntor 
di  bmm  nam  oaaaot  do  ao,  hie  tkto  being  peremoimt  to  that  of  Hhe 
person  who  made  ibe  lease ;  the  real  nvoat  tberafare  be  loat  if  the 
pkiBtiff  eaniiot  recover  it.  The  eeae  ^Drue  r,  jBbyijye(a)  appeaie 
to  be  a  olear  eoUkority  in  aiipport  of  the  {riaintiff's  right  to  veoover* 
That  was  debt  on  bond  for  ih%  perlennaaee  of  a  oovenaat  ta  paj 
leftt  reaenred  ob  a  kaae  made  bj  an  adminiatrator  of  a  part  of 
oertain  lands  held  by  him  in  that  right  for  a  term  of  yeara.  The 
report  aays  that  the  only  question  waa,  whether  the  exeentor  ef  the 
lessor  bad  a  right  to  the  rents  ?  for  it  waa  ateitted  that  this  bevag  a 
Qovenant  for  payment  of  the  rant^  if  the  nant  is  gone»  ao  are  the 
bond  and  oovenant. 

It  waa  argued  that  the  rent  weait  with  the  ravefsiosi  to  the 
adminiatrator  de  hamis  nan^  and  that  if  the  defendant  were  liable  te 
the  exeontor  of  the  leaaes^  he  would  be  deiaUy  charged.  Hale,  C.  i*, 
in  giving  jadgment,  saya:^ — <*That  tfie  adMiaistiator  had  in  hnt 
''a  double  capaoity  whas  he  made  the  lease,  one  in  Ua  own  rights 
''and  the  other  in  right  ef  the  iateatate i  and  thoi^gh  he  hatti  thie 
''tem  whoBy  la  right  of  the  intestate^  yet  when  ha  made  the 
"lease  he  had  power  to  dispose  of  the  whole;,  and  by  "y^^»*g 
''a  leaae  of  part,  he  doth  appropriate  that  to  luunaelfy  and  dividea 
'^iH/nm  ih$  rui.  and  AelA  Ik  real  ta  Am  ema  rigkii  aad  if 
''he  bfiagi  fta  ectiaa  £«  it»  i^  muat  be  ia  the  dskl  and  dritaei^  aa 
"  whea  he  aella  a  haase  and  saea  te  the  money  \  end  sa  having 
"the  lent  ia  hia  own  rights  tha  admiaistratef  da  ieaif  mm  eeaaol 
"  claim  it»  beeanse  he  oomes  in  bf  title  pavamonat/^  Ageia^  la 
se^  :^*<-^' The  rent  reaerved  to  the  adminiatrator  and  hia  exeenleria 
a  eontiBqing  interest  ia  them  ia  the  sacue  right.''  Thie  poaftiaa 
directly  oontradiete  the  aaatfiieo  of  die  plea,  that  all  Ae  estate  of 
the  lessor  in  the  premises  ceased* 

It  ia  impoaaibto  fiom  thie  aad  other  pasaagaa  of  the  jwdgmoot  to 
demy  ita  appUeatioB  to  the  case  befiwe  na,  or  that  it  ia  a  deeieion 
thad  the  rent  bdoags  to  the  plaintiff  i  the  oonaeqaeaoe  of  which  ia, 
that  he  can  recover  en  the  axpreaa  covenant  te  pey  it,  which  raaa 

(o)  1  Freexn.  404. 
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^  the  estate,  and  binds  the  defendant  as  assignee  of  the  lease.  T.  T.  1849* 
^*>«teTer  may  be  die  valne  of  the  remarks  made  by  the  defendant's     ^ — v— — ^ 


^^1  on  other  passages  of  this  judgment,  it  is  the  decision  of  a 
^2Zrt  and  Judge  of  the  greatest  authority.  It  is  not  impugned  by 
any  other  decision ;  it  is  Stated  by  Wittiams,  in  his  book  on  Exe- 
ciUon^  as  law,  without  reference  to  any  case  or  doctrine  questioning 
il;  and  it  appears  to  ne  to  be  sustained  in  principle  by  those  cases 
vhieh  decide  that  present  rights  have  been  and  may  be  acquired  by 
ttk  eieciitor  or  administrator  against  third  persons,  by  virtue  of  deal- 
ings and  contracts  respecting  the  assets  of  the  testator  or  intestate. 
I  alkide  to  the  casea  of  Sk^gb^giom  ▼.  Budd(d)y  Curboi$  ▼.  JBrere- 

For  these  reas^ms,  the  plea  being  bad,  judgment  must  be  for  the 
pUntiff. 


KBLLY 
SHAW. 


Cramfton,  J. 

I  shaH  make  but  one  observation  in  addition  to  what  has  been 
tMdd  fay  my  Lokd  Chxbf  Justics. 

The  dedaratioQ  avers  that  the  plaintiff  became  possessed  of  the 
feversion  of  the  term;  and  the  plea  does  not  allege  a  reversioQ  to  be 
in  a^y  other  person  whatsoever;  there  is  nothing  like  a  direct 
tnverae  of  that  fect^  or  of  that  deckration  of  law,  if  it  be  a  deda- 
nCKm  of  hiw;  on  the  contrary,  the  averment  iS|  that  the  interest  of 
SlsaoDr  Kelly  ceased  on  her  death.  That  position  is  not  maintain- 
•his  in  point  of  law,  because,  although  the  reversion  may  not  be  in 
ths  administaratrix  after  making  the  lease,  yet  the  rent  is  in  th^ 
idxninistratrix. 

In  addition,  there  is  no  allegation  of  a  reversion  in  any  one 
<mlsfide  the  plaintiff*  She  might  have  been  a  legatee  or  sole  next- 
of-kin  as  well  as  adnunistratriz,  and  aU  the  assets  may  have  been 
disposed  of. 

Psaaiif,  J.,  and  Moorb,  J.,  concurred. 

Judgment  for  the  plaintiff. 


(a)  9  a.  &  Fin.  246. 


(6)  2  Jones,  397- 
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H.  T.  1851. 

Queen* »  Bench 


FRENCH  V.  CAHILL. 

Jan.  25. 


To  a  deda-  This  was  a  motion  on  the  part  of  the  plaintiff  that  the  officer  do 

ration  in  ,       ,  .             .           rm                                  -       /•                   i 

assunpnt  the  review  his  taxation.    The  case  was  an  action  for  use  and  occapa- 

pleaded  the  ^^^9  ^^^  ^®  declaration  contained  the  ordinary  count  in  assumpsit 

^  a  seMff  ^^'  ^'^  ^^^  occupation,  and  the  money  counts. 

U8Q6w^  The  defendant  pleaded  non-assumpsit;   and  secondly,  that  the 

joined  on  the  plaintiff,  before  and  at  the  time  of  exhibiting  his  bill  was,  and  still 
nnt  plea,  and 

to  the  second  is,  indebted  to  the  defendant  in  the  sum  of  £39»  upon  and  by  virtue 
plea    plaintiff 

replied   spe-  of  a  judgment  recovered  by  the  defendant  against  the  plaintiff,  and 

this  Bjpedal  in  other  sums  of  money,  which  he  was  willing  to  set  off  against  the 

replication  tiie  ,  .        _  ,       ,  .     .«• 

ddendant  de-  claim  of  the  plaintiff. 

mnrred«    and  ^^     •                                     ^     <*  i       «              «               « 

the   demnrrer  Beplicaiion,  as  to  SO  much  of  the  plea  as  relates  to  the  £39 ;  that 

Pending   tiie  ^^^  ^®  making  of  the  promise,  and  before  the  recovery  of  the  judg- 

^^l^'^l^^^^^l^  ment,  to  wit,  on  &e^  the  plaintiff  had  issued  a  eapitu  ad  respon- 

&^  ^""^tri^  ^^^^^^  ^  answer  the  plaintiff  of  a  plea  of  trespass,  and  that  said  writ 

and  a  yerdict  ^as  sued  out  with  intent  to  implead  the  defendant  for  the  causes  of 
found  for  tiie 

plaintiff  for  a  action  in  the  declaration ;  that  accordingly  the  plaintiff  afterwards,  in 

sum  less  than 

that  inchided  Michaelmas  Term,  exhibited  his  bill,  and  declared  thereon  against 

in  the  plea  of 

set-off.   JBeld,  the  defendant,  and  that  he  therefore  was  not  indebted  to  the  defend- 

such    drcmn.  ^uit  on  foot  of  said  judgment^  or  in  any  sum  at  the  time  of  action 

plaintiff  was  brought ;  and  as  to  the  residue  of  said  plea,  that  he  was  not  indebted 

tiie  tiiaL  rp^  ^  j^^^i^  ^f  ^^^  replication  as  related  to  the  £39  the  defendant 
demurred,  and  the  demurrer  was  allowed*  in  last  Michaelmas  Term. 
The  issues  in  fact  raised  by  the  pleadings  had  been  tried  pending 


*  As  the  question  on  argoment  of  this  demnrrer  tamed  solely  on  the  point 
whether,  for  the  purpose  of  the  plea,  the  issuing  of  the  writ  or  tiie  filing  of  the 
declaration  was  to  be  considered  the  commencement  of  tiie  action,  and  as  that 
question  has  been  set  at  rest  by  the  Practice  and  Process  Act,  the  issuing  of  the 
summons  being  for  all  purposes  the  commencement  of  the  action,  tiie  Reporters 
haye  deemed  it  unnecessary  to  report  it. 
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the  demurrer,  and  a  verdict  was  found  for  the  plaintiff  for-  .a  »um  5^.  T.  1851. 
'  ^  QueeiCs  Bench 

lesB  than  that  included  in  the  plea  of  set-off.    The  Master  on  that     ^^   ^   —^ 

FBENCH 

state  of  facts  refused  to  allow  the  plaintiff  the  costs  of  the  trial  of  ^^ 

the  issues  in  fact.  cahill. 


Isidore  Btakcy  in  support  of  the  motioni 

Where  several  issoes  are  joined,  each  party  is  entitled  to  the  co$ls 
of  the  issues  on  which  he  succeeds,  and  notwithstanding  the ;  pen- 
dency of  the  demurrer,  the  plaintiff  is  entitled  to  have  the  issues  in 
fact  tried,  and*  these  issues  being  foun4  in  his  iarour,  he  is  entitled  ^ 
the  costs:  BuU.N.  P.p.  335;  Jon^  y.  Darner  {a)  %  DmUrkyfy* 
Page  (b)  I  Hart  v.  Cuibush  (e)^^[M.ooBMy  Ja  .Have  yeUi  ecy 
authority  to  show  that  a  plaintiff* is  entitled  to  the  coats  of  anissiie 
when  he  has  no  cause  of  action  ?y-^Bird  v.  Hig§iiuan  (d).  In  that 
case  the  declaration  contained  two  counts,  and  the  defendant  pleaded 
two  pleas  to  the  first  count — and  one  to  the  second;  issues  were 
jomed  on  one  plea  to  the  first  county  and  on  the  plea  to  the  seoond 
oount;  the  other  plea  to  the  first  count  was  demunred  to.  The 
phuntiff  took  the  issues  of  fact  to  trial,  and  a  verdict  was  found  for 
hhn  on  the  issue  on  the  first  count,  and  damages  assessed ;  and  for 
the  defendant  on  the  issue  on  the  second  count.  Afterwards,  on  the 
demurrer  to  the  other  plea  to  the  first  count,  the  defendant  had  judg- 
ment ;  and  it  was  held  under  these  circumstances  that  the  plaintiff 
was  entitled  to  all  the  costs  of  the  trial  on  the  issue  on  which  he  had 
succeeded. 

In  that  case  Lord  Denman  reviews  all  the  cases  on  this  subject : 
and  states  that  they  show  the  construction  and  practice  on  the  statute 
of  Anne  has  been  to  give  the  plaintiff  his  costs  on  issues  found  for 
him,  whether  they  be  issues  of  fact  or  issues  of  law,  even  though 
upon  the  other  issues  the  judgment  be  such  as  that  the  defendant 
has  judgment  on  the  whole  record.  The  4  Anne,  c.  16  (JSng.)y  is 
the  analogous  Act  to  6  Anncy  c.  10  (/r.). 


(a)  Barnes,  140. 

(c)  2  D.  P.  C.  460. 
vol*.  1 


(6)  2  T.  B.  391 . 

(<0  5  Ad.  &  £1.  83. 

30  JL 
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H.  T.  1851. 

Queen's  Bench 


CaneannoHy  contra. 

Bird  T.  Higgituon  does  not  govern  this  case,  for  it  was  decided 
on  a  rule  that  does  not  exist  here,  and  the  same  questions  did  not 
arise ;  the  pleas  there  went  to  the  whole  cause  of  action ;  here  there 
was  no  plea  going  to  the  whole  cause  of  action ;  the  general  issue 
is  a  divisible  plea. — [Blackbubne,  C*  J.  The  defendant  here  was 
obliged  to  go  to  trial  and  succeeded  in  reducing  the  plaintiff's  de^ 
mand  below  the  amount  of  the  set-off.] — The  party  subetandally 
succeeding  is  not  bound  to  pay  the  costs  of  the  issues  upon  which 
he  fails :  Prohert  v.  PhUUpt  (a) ;  Couiim  v.  PaMon  (b) ;  Card  in 
replevin  v.  Bourne  (c).  It  was  there  held  that  the  party  who  sub- 
stantially succeds  on  a  trial  is  not  liable  to  pay  further  costs 

• 

incident  to  issues  upon  which  he  has  failed,  when  the  case  is  sub- 
stantially single,  than  those  attendant  upon  the  increased  plead- 
ing. 


Per  Curiam, 

Refuse  the  motion,  with  costs. 

(a)  5D.  P.  C.  478.  (h)  4D.  P,  C  488. 

(c)  5  Law  Bee  N.  S.  95. 
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H.  T.  1851. 

Queen*  8  Bench 


EDWARD  GALWEY,  Administrator  of  JOHN  GALWEY, 

V. 

STEPHEN  O'MEAGHER. 


Jan.  17. 


Debt  for  rent. — The  first  count  of  the  declaration  stated  that  the  In  an  action  of 

Ber.  John  Galwey  (deceased),  on  the  24th  of  Jane  1829,  at  Clonbeg,  rentchaigG, 

in  the  county  Tipperaiy,  to  wit,  at  Castle-street,  in  the  county  of  ^^  ayened 

the  city  of  Dublin,  being  then  and  there  rector  and  incumbent  of  f^^ant  had  Si 

the  parish  of  EiUadrifiTe,  in  the  county  of  Tipperary,  demised  to  !^ J^^j^Lif^ 

Denis  CyMeagher,  the  father  of  the  defendant^  certain  lands,  &c.,  ntance  within 

the    meaning 

in  said   parish ;    Habendum^  to  the  said  Denis  O'Meagher,  his  of  the  Act  of 

Parliament 

executors,  &c^  for  ninety-nine  years,  provided  the  incumbency  of  the  (1  &  2  Vic. 

c.  109),  nnder 

said  John  Gralwey  should  so  long  continue,  yielding  and  paying  which  and  de- 

ihereoat  during  the  term  unto  John  Galwey  the  yearly  rent  of  f^^^  ^heie 
£22.  158.  9d.,  by  half-yearly  payments,  every  24th  of  June  and  ^  ^^tTIf 

24th  of  December.    The  count  then  averred  the  entry  of  Denis  i^eritance,  or 

*^  other  estate  or 

CMeasher  under  this  demise,  and  that  the  estate  and  interest  interest  as  in 
^  '  andbytheAct 

vested  in  the  defendant  by  assignment.    Breach^  non-payment  by  is  defined  to  be 

a    perpetual 

the  defendant  to  John  Galwey,  or  to  plaintiff  as  his  administrator,  estate  or  inter- 
est for  the  pnr- 

of  one  and  a-half  year's  rent,  due  to  John  Galwey  in  his  lifetime,  poses  of  said 

The  second  count  stated,  and  whereas  also  heretofore,  to  wit  on  bad   on   de- 
ihe  10th  day  of  February  in  the  year  1827,  to  wit,  at  (&c.,  pursuant  ^^'^gl^uld 
to  the  statutes  then  in  force  for  the  establishment  of  compositions  ^gl^tir^^^ 
for  tithes  in  Ireland,  a  certain  composition  for  all  tithes  payable  ^^tSf*^^ 

within  the  parish  of  KiUadriffe,  in  the  county  of  Tipperary,  to  Je  Act  of 

jT  Bxiiament* 

wit  &c^  was  duly  made  and  the  entire  annual  amount  of  said  com-      ^^  also, 
pontSon  was  then  and  there  duly  ascertained  and  fixed  by  a  certain  ^^q^  the  re- 
certificate  then  and  the«  duly  made  and  signed  by  certain  Commk^  ^^  *«-^ 
sioners  in  that  behalf  duly  appointed,  and  the  entire  annual  amount  of 
said  composition  was  in  and  by  said  certificate  certified  to  be  payable 
to  the  said  Rev.  John  Galwey  as  a  composition  for  the  tithes  of  the 
said  parish  claimable  by  him  as  rectpr  of  said  parish ;  and  afterwards, 
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H.  T.  1851.  to  wit|  on  &c.,  at  &c^  the  same  was  duly  assessed  and  applotted  on 
Queen' 8  Bench 
<— -^-,   /     all  the  titheable  lands  of  and  within  the  said  parish,  and  said  applot- 

^^  ment  was  then  and  there  duly  signed  by  the  Gommiscdoners,  and  upon 

o'meaghke.  certain  parcels  of  said  titheable  lands,  to  wit  [setting  out  the  lands] 
then  was  duly  assessed  and  applotted  in  manner  and  at  the 
time  and  place  aforesaid,  a  certain  annual  sum,  to  ?nt  the  annual 
sum  of  £60.  7s.  8d^  being  parcel  of  the  annual  amount  of  said  com- 
position, and  payable  to  the  rector  for  the  time  being  of  said  parish, 
and  afterwards,  to  wit,  on  the  1st  day  of  November,  in  the  year  of 
our  Lord  1849»  and  for  a  long  space  of  time,  to  wit&r  the  space  of 
six  years  ending  on  thatday^  and  before  then  elapsed ;  and  after  the 
passing  of  the  Act  of  Parliament,  made  and  passed  in  a  session  of 
Parliament  in  the  first  and  second  years  of  the  reign  of  Queen 
Victoria,  entitled  '<  An  Act  to  Abolish  Compodtion  of  Tithes  and  to 
Substitute  fientcharges  in  lieu  thereof,"  the  aaid.defendant  had  in  said 
last  mentioned  parceb  of  said  titheable  lands  o^  &c^  situated  within 
the  said  parish,  an  estate  of  inheriianee  within  the  meaning  of  the 
said  last  mentioned  Act  of  Pariiamenty  tmder  which  and  derived 
wherefrom  there  wtu  noi  onthe  said  Ist  day  of  November^  in  the 
year  of  our  Lord  1849,  or  during  the  said  space  of  six  years  ending 
on  said  day^  and  before  then  eU^edj  any  such  estate  of  inheritance 
or  other  estate^  or4nUrest  as  in  and  by  the  said  iast  metUioned  Aa 
of  Parliament  is  defined  to  be  a  perpetual  estate  or  interest  for  the 
purpose  of  said  Aetf  by  reason  of  which  premises,  and  by  virtue  of 
said  last  mentioned  Act  of  Parliament,  the  said  parcels  of  land 
became  liable  to  and  were  charged  with  the  payment  pf  a  certain 
annual  sum  or  renteharge^  to  wit  the  annual  sum  of  £45.  5s.  9d., 
being  three-fourths  of  the  aforesaid  annual  amount  of  the  said  tithe 
compositions,  so  as  aforesaid  assessed  and  applotted  on  said  parcels 
of  land,  and  payable  to  the  rector  of  said  parish  for  the  time  being, 
and  said  rentcharge  became  payable  by  said  defendant  in  respect  of 
his  said  estate  or  interest  in  said  parcels  of  land,  and  was  to  be  paid 
on  the  1st  day  of  November,  in  the  year  of  our  Lord  1838,  by  one 
entire  payment,  and  each  succeeding  year  by  two  equal  half-yearly 
payments  payable,  on  evexy  1st  of  May  and  Ist  of  November  in  each 
and  every  year ;  and  the  said  plaintiff  saith  that  the  «aid  Bev.  John 
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Gftlwey,  on   the  l^t.  day  of  November  I828|  And  from  thenee  H«T.  1851. 
until,  the  time»of  bis  death  on  the  15th  day  of  November  1649i     ^-  ■v"^ 
was  rector  of  the.6aid  parish ;  of  all  which  the  saidide&ndant,  to  wit,  ^^ 

on  &c.y  at  &C.,  had  notice ;  and  the  said  plaintiff  avArs  that  on  the  X^mbaohsr. 
Ist  daj  of  November  1849,  at.&c^  a  large  siun^ o£ money,  to  wit, 
the  snm  of  £75.  19b.  4^.,  bdng  for  diversy  ito  wit^  Utzee-  half-^eaily 
galesy  and  a  proportionable  part  of  one  fnrtheri gale  from  said  Ist  of 
November  1849,  of  said  rentcharge,  ending  on  .the  day  and  year  last 
aforesaid,  became  due  and  payable  by  the  said  defendant  in  respect  of 
such  his  estate  or  interest  aforesaid  in  the  parcels  of  land  to  the 
said  Beverend  John  Galwey  in  his  Ji&time,  .who  on  the  said  1st.  day 
of  November  1849,  for  a  long  space  of  time,  to  wit  for  six  years,  end- 
ing on  that  day,  and  being  then  the  rector  and  lawful  ecclesiastical 
incumbent  of  said  parish,  and  as  such  entitled  by  law  to  the  receipt 
of  said  rentcharge,  to  wit,  at  <&c.  Breaehj  that  defendant  did  not 
pay  the  same  to  John  Galwey  or  plaintiff  as  administrator,  whereby 
an  action  hath  accrued,  &c 

The  declaration  also  contained  the  money  counts  and  a  profert  of 
the  letters  of  administration. 

Special  demurrer,  assigning  as  cause  to  the  first  count,  that 
the  venue  should  have  been  laid  in  the  county  of  Tipperary,  where 
the  lands  were  situated,  the  defendant  being  sued  as  assignee  of  a 
tenn,  and  only  in  respect  of  privity  of  estate. 

Seoond,  that  the  plaintiff  should  have  averred  the  continuance  of 
the  term  at  the  time  when  the  assignment  was  stated  to  have  taken 
place,  or  at  least  when  the  rent  or  some  part  thereof  was  alleged  to 
have  accrued  due. 

And  .as  cause  of  general  demunsr  to  fiiat  connti  that  an  action 
of  debt  founded  alone  upon  privity  of  estate  did  not. lie  against  the 
defendant  as  assigneeafter  the  expiration  of  the  term  and. estate  for 
rent  accrued  due  during  the  term. 

As  to  the  second  count— First,  that  the  venue  should  have  been 
laid  in  the  county  of  Tipperary. 

Second — ^That  the  plaintiff  had  not  shown  that  the  defendant  had 
such  an  estate  of  inheritance,  or  such  an  estate  at  all,  as  would 
render  him  liable  to  pay  tithe  rentcharge  in  the  parcels  of  land 
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H.  T.  1851.  therein  mentioned  within  the  meaning  of  the  1  &  2  Vte»  refeired  to. 
Queen's  Bendk 

^■-v  '^'         Third — That  the  expression  used  in  the  declaration,  *^  estate  of 

OALWBY 

^^  inheritance  within  the  meaning  of  said  Act^"  was  insensible,  and 

o  MEAOHBR.  that  no  material  issue  could  be  joined  thereon. 

Fourth — That  the  plaintiff  had  not  negatived  the  fact  of  there 
not  being  a  landlord  who  had  undertaken  the  payment  of  compoBi- 
tion  fpr  tithes  within  the  meaning  of  the  3  &  4  W.  4,  nor  a  tenant 
in  dower,  nor  a  tenant  by  the  courtesy  liable  to  pay  same. 

Fifth — ^That  the  plaintiff  had  not  shown  when  the  three  half- 
yearly  gales,  part  of  the  three-and-a-half  yearly  gales  claimed  by 
him,  respectively  accrued  due,  and  for  ought  that  appeared,  same 
might  haye  accrued  long  before  the  time  when  the  estate  in  respect 
of  which  the  defendant  was  sought  to  be  charged  was  alleged  to 
have  come  to  him. 

Sixth— That  the  plaintiff  alleged  that  £75.  198.  4^  rentcharge 
was  due  on  the  1st  of  November  1849,  and  immediately  after 
averred  that  part  of  said  sum  became  due  on  the  15  th  of  November 
1849y  which  averments  were  inconsistent  and  insensible. 

The  general  issue  was  pleaded  to  the  residue  of  the  declaration. 

Joinder  in  demurrer. 

Thomas  Oaiwey^  in  support  of  the  demurrer. 

The  venue  should  have  been  in  the  county  of  Tipperary,  for 

the  action  is  against  the  assignee  of  the  lessee,  and  is  founded  on 

privity  of  estate,  and  is  therefore  local :  Tkurshy  v.  Plant  {a).     To 

entitle  the  plaintiff  to  the  benefit  of  the  statute  of  1 1  Anme^  c.  2,  s.  6, 

he  should  have  averred  the  execution  of  a  demise  by  indenture 

under  seal.    In  Grogan  v.  Magan  (p)  the  action  was  covenant  on  an 

indenture  under  seaL    This  count  is  also  bad  on  general  demurrer, 

as  no  action  of  debt  lies  against  an  assignee  after  the  estate  has 

determined. 

As  to  the  second  count,  the  venue  in  respect  of  the   cause 

of  action  there  stated  was  also  local.     At  Common  Law,  when 

an  action  accrues  in  respect  of  an  estate  in  the  lands,  and  the 

liability  arises  from  the  party  being  in  possession,  the  venue  is 

(a)  1  Saund.  241,  d.  e.  (6)  Al.  ft  N.  366. 
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local,  and  that  baa  not  been  altered  by  8tatate« — [Blackbuere,  C.  J.  H.  T.  1851. 
This  is  a  liability  imposed  by  an  Act  of  Parliament  on  the  defend-     ^    ■*    ,/ 
ant  if  he  occupy  the  lands. — Moobe,  J.    It  is  a  substitution  for 
the  tithe  compositiony  and  where  a  general  right  to  receive  money  o'meaoheb. 
is  given  by  an  Act  of  Parliament,  the  general  rule  is,  that  the  yenue 
in  such  action  may  be  transitory.] — ^We  admit  that  in  actions  for  tithe 
oomposition,  before  the  Act  of  Parliament,  the  yenue  was  transitory, 
there  being  an  existing  contract,  but  that  has  been  altered  by  1  &  2 
Vie.  c  109y  and  the  rentcharge  thereby  substituted  for  the  tithe 
composition  is  no  longer  payable  in  right  of  occupation,  but  in  right 
of  estate. — [Ceampton,  J.    It  is  an  action  of  debt  for  a  Parliament- 
ary du^  imposed  in  respect  of  privity  of  contract] — The  1  &  2 
Vie.  c  1099  requires  the  civil-bill  for  such  rentcharge  to  be  brought 
in  the  county  where  the  lands  lie. — [Mooee,  J.    That  would  lead  to 
the  inference  that  prior  to  the  Act  the  venue  was  transitory.] 

This  count  is  also  bad  in  not  showing  that  the  defendant  had 
such  an  estate  as  would  render  him  liable  to  pay  the  rentcharge ; 
it  ought  to  have  negatived  the  exceptions  in  the  statute  1  &  2 
Fie.  c  1099  8.  8.  That  was  expressly  decided  by  this  Court 
in  Blaek  v.  Howhyy  the  Court  there  holding  that  the  8th  section 
was  incorporated  into  the  7th  l^  the  words  '*  except  as  hereinafter 
excepted,"  and  that  the  exceptions  must  be  negatived:  Vavasour 
▼.  Ormrod{a).  This  count  is  also  bad  in  merely  stating  that  the 
defendant  had  an  estate  of  inheritance  in  the  lands,  as  no  definite 
issue  oould  be  taken  thereon. 

Brtfffiofi,  contra. 

As  to  the  yenue,  Grogan  y.  Magan  expressly  applies  \  for  there 

^  jPrivity  of  contract  was  transferred  by  statute,  and  rendered 

^  senile  transitory. — [Mooee,  J.     Here  a  general  demise  is 

^^g^  without  stating  any  covenant] — An  implied  coyenant  is 

'^^'^   by  the  words   **  yielding  and  paying."— [Mooee,  J.    No 

^^nacit  can  exist  without  a  deed ;  for  all  that  appears  here,  this 

•^  ^*^r^re  been  a  parol  demise.] 

'^^'^^K^  as  to  the  other  point,  it  is  said  we  haye  not  negatived  the 

(a)  6B.  &C.4a0. 
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H.  T.  1851.  exoesfftiom  in*  the  stalutei  H  is  soffieienl  to  say,  as  here,  any  such 

>■■■  V      '    estate  of  inheritance,  or  other  estate  or  interest  as  by  the  Act  of 

^^  Parliament  is  defined  to  be  a  parpetnal  estate.— [Moorb»  J.    Every 

o'lfEAQaBB.  thing  stated  in  this  coant  may  be  tme  ;  but  yet  the  defendant  may 
not  faave*tiie  first  estate  of  inheritanoe^  winch  aloiie  wonld  render 
him  liftble  nndertlua  Acti  Ton  oti^  fo  negatire  eaek  parfictdir 
exception  to  enafaie  the  opposite  party  lo  join  isstiebJ^-^We  over  that 
it  lift  to  estaite^iinheritBiDioeiritfaid  themeamng-bf  Hiie  Act  d  Pariia*' 
ment;  the  defendant  is  not  thereby  preveitted  taking  issne-^BLAcc- 
BOBNBi  C.  J.  You  are  proeeedihg-  under'  a*  statntablo  primsioB, 
whidi  makes  a  person  liable  to  p^^,  excepting' eertain  classes  of 
cases ;  therefore,  in  •  order  to  show  that  liability,  you  mnst  negative 
the  excepted  oases^  and  thaitmnit  bedone-speeifiMly,  and  not  Bj 
general  aFermeBti] — It  cannot  be  held  that  it  was  the  intention  of 
the  Act  to  throw  'upon  the  plaintiff  the  omis  of  finding  out  tlto 
defendant's-  ^e;-^[Bx^cKBVBm,  G.  J*  The 'defendant  may' be 
tenant:  by  theooiqteey,'  or  he  may  be  tenant'  for  life  antecedent  to 
the  ixdieritSMce,  and  in'either  oase  wobld  4|t'be  liable;  and  yon 
rely  on  an  Ast  of  Parliament  contmning  these  exoeptidns,  wMeh 
yott  have- not^negalivedl' the  mlias  of  pleadkigaffe  againsVydfar^ 
GaAisPTOK,^  J.  A  person  might*  hav^  an  estatie  in  fee,  and  the 
defeadMit  alsasa^lor  lives  renewidble  under  him^.and  thiit/staifeo  of 
thinga^oaldJM  qnitooonsisteiitiAth  this  declhrition.]-^-47nlABS  the 
wdrdS'in  the  oovnt,  '*  within'  (be  meanfaig  of'the  Aot^''  meet  the 
objection,  the  demurrer  is  good ;  but  we*  sobnuf  that  species'  of 
general  averment  is  enough. — [Pebbin,  J.  The  Act  of  Parliament 
says  a  person  is  liable  by  reason  of  his  having  a  ipartionkkrt  estate  $ 
before  yon  can  ireader'*lnm  liaUc^^oitspre^ions^  you  must  show 
he  is  in  off  that  eettatcr] 

Per  Curiam. — ^We  must  allow  the  demurrer. 
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H.  T.  1551. 

Queen'8  Bench 


BLACK  V.  HOWLEY. 

Debt,  for  tithe  rentcharge. — The  declaration  stated  that  a  composi- 
tion for  the  tithes  payable  within  the  townlands  of  Upper  and  Lower 
BaUymnrrj,  in,  &c^  had  been  duly  made  pursuant  to  the  Tithe 
Composition  Acts^  and  the  annual  amount  thereof  fixed  and  ascer- 
tained by  the  certificate  of  a  Commissioner  appointed  in  that  behalf 
and  certified  to  be  payable  to  W.  A.  for  the  tithes  claimable  by  him 
tt  lay  impropriator  of  said  tithes ;  and  the  said  composition  had  been 
aiWrwards  duly  assessed  and  applotted  on  the  titheable  lands  in  the 
paiishy  and  the  applotment  signed  by  the  Commissioner ;  that  upon 
two  hundred  and  ninety-four  acres,  thirty-seven  perches  of  the  said 
denomination,  within  the  said  parish,  the  sum  of  £22.  2s.  7^.,  parcel 
of  the  entire  composition,  was  applotted,  payable  annually ;  that  on 
the  7th  of  June  1849,  and  for  two  years  ending  on  that  day,  and 
after  the  passing  of  1  &  2  Vie,  c.  109,  the  defendant  had  in  such 
last  mentioned  parcel  an  estate  of  ifiheritance^  to  wit  to  him  and 
hit  heirsj  under  tohich^  or  derived  wherefrom^  there  was  not  on  the 
7M  d(^  of  June  1849)  or  during  the  said  two  years  ending  on  thai 
da^^  or  at  any  time^  any  such  estate  or  interest  as  in  the  said  last 
mentioned  Act  of  Parliament  is  denned  to  be  a  perpetual  estate  or 
interest  for  the  purposes  of  said  Act^  to  wit,  &c.,  by  reason  of  which 
premises,  and  by  virtue  of  said  last  mentioned  Act  of  Parliament 
the  said  parcel  of  lands  became  liable  to  and  charged  with  the  pay- 
ment of  a  certain  annual  sum  of  £15.  2s.,  being  three-fourths  of  his 
proportion  of  the  aforesaid  annual  amount  of  said  tithe  composition, 
te.;  that  the  rent  became  payable  by  the  defendant  in  respect  of 
Mb  said  estate,  &c^  and  was  to  be  paid  by  two  equal  half-yearly 
payments ;  that  W.  A.  being  entitled  as  such  lay  impropriator, 
Ac,  on  the  Ist  of  August  1845,  by  a  deed  duly  enrolled,  sealed,  &c. 
(ProfertJ,  granted  and  conveyed  all  his  estate,  &c.,  as  lay  impro- 
priator, to  the  plaintiff,  who  thereby  became  and  still  was  impro- 
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H.  T.  1851.  priator,  &c^  and  entitled  to  the  receipt  of  the  rentcharge,  &c. ;  that 
on  the  7th  of  Jane  1849,  £24.  17b.  9d.  became  due  by  defendant  in 
respect  of  his  estate,  &c.y  to  plaintiff  as  lay  impropriator,  he  being  on 
the  7th  of  June  1849,  and  for  a  year  and  a-half  prior  thereto,  the 
lay  impropriator  of  said  lands,  &c.,  and  as  such  entitled  to  the  said 
rentcharge,  whereof  the  defendant  had  due  notice. — Breacky  non- 
payment of  Uie  said  sum. 

The  dedarataon  also  contained  the  money  ooonts. 

Special  demurrer,  that  the  dadaration  should  have  negatiFed  the 
exceptions  in  1  &  2  Vie.  c.  109»  it  not  being  inconsisteBt  therewith 
that  some  other  person  may  have  been  liable  to  the  payment  of 
said  rentcharge,  and  defendant  not  liable ;  that  it  merely  stated  the 
defendant  had  an  estate  of  inheritanee  in  the  lands,  and  should  have 
shown  that  he  was  not  exonerated  from  the  payment  of  tlia  rent- 
charge,  and  that  it  was  consistent  with  the  declaration  that  during 
the  first  of  the  half*year  there  was  some  estate  or  interest,  as  in  die 
Act  is  defined  to  be  a  pei^petual  estate  or  interest  under  or  derived 
fixm  the  defendant^i  said  estate. 


Cf^e^  in  support  of  the  demnrrer,  relied  on  Vanasawr  v.  Otm- 
rad(a) ;  I  Ckii^  on  Pteadrng,  p.  246  (7th  ed.) ;  and  in  answer  to 
an  objeetion  that  the  demutrer  i^as  too  large,  eited  Brinoe  v. 
BM(b);  Slade  v.  JSraii%(c);  VwUm  v.  JefMn{d)i  Mmkman 
V.  Shepherdion  (e) ;  1  Wnu.  Samd.  p.  285,  b,  note  9. 


Hiekey  and  Joy^  contra,  referred  to  Jant8  v«  Axmk  (f) ;  SfAtms 
ir.  Parker  (ff)  I   Giliy.  Sori9ens(h). 

Cur»  mi.  tmk. 


BijLCKBinwx,  C  J. 
Jan.  18.  The  Court  ase  of  opinion  that  the  first  count  of  this  deeiaration 

is  bad  in  not  having  negat|ved  the  exceptions  contained  in  the 


(a)  1  B.  &  C.  450. 
(c)  13  M.  &  W.  757. 
(e)  11  Ad.  &  £1.  412. 
(si)  I  T.  R.  141. 


(6)  10  M.  &  W.  735. 
(<0  3Ad.&EL74l. 
(f)  1  Ld.  Bay.  120. 
(h)  7  T.  R.  27. 
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8th  section  of  1  &  2  Vie.  c  109*    The  demurrer,  which  is  pointed  H.  T.  1851. 

.  .  Qmem'sBenek 

at  the  whole  declaration,  is  obviously  too  large ;  but  the  decision  of 

the  Court  of  Exchequer  in  England,  and  the  authorities  referred 

to  in  Monkman  ▼.  Shepherdaan^  show  that  notwithstanding  we 

may  give  judgment  for  the  plaintiff  on  the  counts  that  are  good, 

and  for  the  defencEant  on  those  that  are  bad.    We  adopted  this 

course  in  Spearing  v.  Hamilton^  decided  on  the    17th  of  April 

1849.* 


•  SPEABING  V.  HAMILTON. 


1849. 
AprUVl. 

Toi  was  an  acti<m  of  oorenant  bj  the  aflsignee  of  the  lesBOtr  agonst  the  aaaigiiee   -vHiere   a  de- 

of  the  lessee.    The  declaration  contained  two  counts,  to  which  defendant  demnr-   mnrrer    is 

rel    The  demurrer  commenced  in  the  nsnal  form  of  general  demnzrer  to  the   taken  to  a  dft- 

daxatioii)  con- 
dadsntion,  and  assigned  special  canses  to  each  oonnt.  ^rifag  ^o 

counts,  one  of 
Nofkt^  for  plaintiff,  admitted  the  first  count  could  not  be  supported ;  bnt  tiiat  which  is  good 

noobjection  could  be  sustained  to  the  second  count;  the  demuxrer  was  too  large   and  the  o^er 

it  being  to  the  whole  declaration.    He  relied  on  The  Parrett  Navigation  Com^  miurer  will  be 

poHjf  T.  Slower  (6  M.  &  W.  564).  It  was  there  held  that  a  demurrer  commencing,   oTemded   aa 

"And  die  defendant  says  that  the  said  dedaration  is  instefiSdent  in  law,"  and  then  being  too 

proceeded  to  anign  separate  causes  of  demuner  to  each  count,  was  in  fbim  a  de-   ^^'S^* 

moner  to  the  whole  declaration ;  and  that  if  any  count  was  good  the  plaintiff  was 

entitled  to  judgment,  the  demurrer  being  too  large :  0*Shea  ▼.  Dooleg  (9  Ir.  Law 

Bep.  564). 

ffamiUon  and  Jojf,  contra. 

It  has  been  held  by  Baron  Parke,  in  accordanoe  with  the  note  to  Hinde  t. 
Grajf{\  M.  &  G.  201),  that  the  practice  of  overruling  demurrers  as  being  too 
luige  is  eiToneous.  The  denrarrer  is  not  a  pleading,  and  not  demuitable  to 
for  its  fonn.  The  proper  course  is  to  ^ve  judgment  on  the  pleadings  for  the 
plamtiff  on  that  count  which  is  good,  for  the  defendant  on  that  which  is  bad : 
Briteoe  v.  HiU  (10  M.  &  W.  735). 

Blackbukns,  C  J. 

The  second  count  is  clearly  good,  and  the  demurrer,  being  to  the  whole  dedi^ 
ration,  must  be  orerruled. 

Per  Curiam. 

Let  the  demurrer  in  this  cause  be  ovenruled,  and  let  the  plaintiff  have  judg- 
ment on  the  second  count,  and  the  defendant  judgment  on  the  first  count. 
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E.  T.  1851. 

Queen's  Bench 


CROMMELIN  v.  MARQUIS  OF  DONEGAL. 

3%  11. 

A   plaintiff  Meade,  on  behalf  of  the  plaintiff,  moved  that  he  might  be  at  liberty 

tained  interlo-  ^  proceed  in  the  action.    This  was  an  action  of  covenant,  and  a 

m!eDt^  and  d^^^^u^^^'  ^<^  ^^^  taken  to  part  of  the  declaration,  and  a  plea  put 

no^  i?^  ^  *^  ^®  residue.    The  plaintiff  specially  demurred  to  the  plea,  and 

cauM  for  up.  joined  in  demurrer  on  the  causes  assigned  by  the  defendant.    ITlti- 
wardfl  of  two  •*  o  j 

yean,   the       mately  the  plea  was  abandoned,  and  the  demurrer  to  the  declaration 

Court  gpranted 

a  rule  to  pro-  was  overruled,  and  judgment  given  for  the  plaintiff:  Crommelin  v. 

ceed    on   an 

affidavit,  atat-  Marquis  of  Donegal  (a).    That  was  in  Michaelmas  Term  1847. 

inip   lie   was 

pierented  pro-  Before  the  new  Creneral  Orders  a  Term's  notice  was  all  that  was 

wantofmeuu,  ^^^isite  to  entitle  a  party  to  proceed  ;  but  by  the  243rd  General 

^pe^Uu^^a   ^^^9  "where,  after  declaration,  and  before  final  judgment  shall 

^'l^b^ef   ^^^^  ^^^^^  marked,  no  proceeding  shall  have  been  taken  in  any 

fected.  "action  for  one  year  and  a  day  by  either  plaintiff  or  defendant, 

"  and  no  compromise  shall  be  depending,"  the  plaintiff  is  not  to 

proceed  until  he  have  served  on  the  defendant  a  rule  for  liberty  to 

proceed  in  eight  days  after  service,  and  such  rule  may  be  obtained 

in  the  office  at  any  time  within  two  years  from  the  last  proceeding ; 

"  but  after  the  lapse  of  two  years  the  party  requiring  such  rule  shall 

serve  notice  of  motion,  and  apply  to  the  Court  for  same."    We  state 

in  our  affidavit  that  we  were  delayed  by  want  of  means,  and  in 

the  hope  that  defendant  would  have  settled. 

Mofyneux^  contra. 

This  is  entirely  a  speculative  action,  and  the  defendant  has  made 
no  Affidavit  alleging  any  damage  he  has  sustained.  The  affidavit 
relied  on  is  made  by  his  attorney.  If  there  be  any  good  reason 
offered  for  his  lying  by,  the  Court  would  grant  the  rule  to  Re- 
cced, but  none  is  suggested  here. 

BULCKBUSIOB,  C.  J. 

The  plaintiff  has  got  an  interlocutory  judgment,  and  the  Court 

cannot  refuse  the  rule  for  liberty  to  proceed.  We  will  allow  the  rale 

to  issue,  but  the  plaintiff  must  pay  the  costs  of  this  motion. 

Rule  accordingly. 
(«)  11  Ir.  Law  Bep.  423. 
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H.  T.  1861 

JBsrc^9iMr« 


JAMES  aHALLORAN,  and  GRACE  his  Wife, 
CHARLES  STUDDERT,  Gent.,  one  of  the  Attorneys. 

{Exchequer.) 


Jan.  15. 


Dkbt,  for  the  use  and  occupation  of  a  certain  messuage,  farm  S^l^^^ 

«Dd  lands,  with  the  appurtenances,  of  the  plaintiffs,  in  right  of  mdiyidnaUy 

cannot  be  set^ 

the  said  plaintiff  Grace  O'Halloran,  by  the  said  defendant,  at  his  offagainstrent 

dneto  thehna^ 

=4pecial  instance  and  request,  &c.     The  amount  of  rent  claimed  by  band  in  ri^t 

of  his  wifofe 

the  pUuntiffs  was  £67*  18s.  4d.,  being  a  year's  rent  to  the  29th  of 

September  1849. 

The  defendant  pleaded  the  general  issue,  and,  together  with  the 
notice  of  plea,  served  the  following  notice  of  set-off  on  the  plain- 
tiii: — ^*<Take  notice  that  the  above-named  defendant,  on  the  trial 
^'  of  this  cause,  will  give  in  evidence  and  insist  that  the  above-named 
**  plaintiffs,  before  and  at  the  time  of  the  commencement  of  thi» 
^soit,  were  and  still  are  indebted  to  the  said  defendant  in  the  sum 
^of  £72.  10s.  for  the  use  and  occupation  of  a  certain  messuage, 
^  lands  and  premises,  with  the  appurtenances,  of  the  said  defendant, 
**  for  a  long  time  heretofore,  to  wit  for  the  space  of  one  half  year, 
^ending  the  25th  day  of  March,  a.  d.  1849,  held  and  enjoyed  by 
**  the  plaintiffs  at  their  request  and  by  the  sufferance  and  permission 
''of  the  defendant  for  the  said  period  ;  and  in  the  sum  of  £72.  lOs.^ 
^found  to  be  due  by  the  plaintifb  to  the  said  defendant  on  an 
''account  stated  between  them ;  and  that  said  defendant  will  set-off 
"and  allow  to  the  said  plaintiffs  on  the  said  trial  so  much  of  the 
^said  sum  of  £72.  10s.,  so  due  and  owing  from  the  said  plaintiff  to 
"  the  said  defendant,  against  any  demands  of  the  said  plaintiffs  to  be 
^proved  on  the  said  trial,  as  will  be  sufficient  to  satisfy  and  dis- 
^'  charge  such  demand  according  to  the  statute  in  such  case  made 
^'and  provided."  A  further  notice  of  set-off  was  served  by  the 
defendant  as  follows : — ''  Take  notice,  that  in  addition  to  the  sum  of 
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H»  T.  1851.  "£72.  lOs.,  mentioned  in  defendant's  notice  of  set-off  in  this  cause, 

^^!^!^'     **  defendant  will,  on  the  trial  of  this  cause,  seek  to  set-off  against 

o  HALLOKAN    ^^  pini^iifl^  dcmaiid  a  further  sum  of  £31.  9s.  2d.,  being  the  arrear 

STUDDBBT.     « ^^  ^^^  ^^^  ^^  ^^  plaintiffs  to  defendant  out  of  the  lands  of 

**  Toonagh  up  to  and  for  the  29th  of  September  1848." 

At  the  trial  at  the  Limerick  Spring  Assiies  of  1840,  before 
Jackson,  J.,   the    following   fii^ts    appeared   in  evidence  :*— That 
under  the  will  of  one  Thomas  Steel,  the  plaintiff  Grace  (yHallorsn 
(then  the  widow  of  one  John  (yHAHoAm)  became  entitled  to  and 
possessed  of  certain  lands  called  "  The  Cottage  Division  of  Cullane," 
for  the  term  of  her  life,  and  that  being  so  entitled  attd  posseaaed,  lAte^ 
by  aocepted  pn^xMal  of  the  12th  of  March  1824,  set  the  said  pressi- 
aes  to  the  defendant  for  the  ^itire  of  the  term,  tenancy  to  commence 
from  the  26th  of  March  1824,  at  a  yearly  aoreable  rent  of  one  guinea 
and  a-half^  payable  on  each  25th  of  March  and  29th  of  September. 
It  appeared  that  the  plaintiffs  resided  along  with  their  son  James 
(yHalloraa  at  a  place  called  Toonagh,  and  which  was  held  under 
the  defendant  (as  alleged  by  the  defendant)  by  the  plaintiff  James 
(VHalloran  at  the  rent  of  £145  a-year  since  March  1845 ;  that  the 
receipt  of  the  plainti£B9  for  the  rent  of  Cullane  was  giv^i  to  the 
defendant  by  some  arrangement  between  the  parties  on  each  settle- 
ment of  the  rent  of  Toonagh,  up  to  and  for  the  29th  of  Septonber 
1848.     That  circumstance,  with  others,  was  relied  on  to  show  that 
James  (yHalliMtm  the  plaintiff  was  the  tenant  to  Toonagh,  and  not 
James  (yHalloran  junior^  as  alleged  by  the  plaintifis.    The  lands 
of  Toonagh  were  taken  up  by  the  defendant  on  the  25tli  of 
Maroh  1849. 

The  Judge  directed  the  jury  that  if  they  believed  James  (VHai- 
loran  senior  was  really  the  tenant  to  Toonagh,  and  that  the  rent 
due  to  defendant  out  of  Toonagh  exceeded  that  due  to  the  pUintifis 
out  of  Cullane,  they  should  find  for  the  defendant. 

The  jury  found  a  verdict  for  the  defendant. 

The  Counsel  for  the  plaintiffs  objected  to  the  Judge's  charge,  on 

the  ground  that»  ^^  even  assuming  the  husband  had  been  tenant  to 

"  the  lands  of  Toonagh,  a  debt  due  by  the  husband  alone  could  not 

'^  be  set  off  against  an  action  by  husband  and  wife  jointly."    Liberty 

reserved  by  the  Judge  to  enter   a  verdict  (or  the  pkdntilb   for 
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£67*  158.  4d.,  if  Ae  Court  above  should  be  with  tfae  plaintiffi  on  the  H.  T.  165K 
poiiit  teved.  Exd^. 


Sir  C»  (yLoghlen  now  xnoved  the  Couiib  that  a  v^vdict  be 
entered  £br  Ihe  fdaintiffs  for  tbe  sum  of  £67*  156.  4d»y  purauaot  to 
the  liberty  neaerved  bj  the  Judge  below. 

He  conteDdei  IhaX,  as  the  rent  of  Cullane  was  due  to  tho  plaiu- 
tiffi  in  right  of  (te  plainti£f  Oraoe  0'^alloraA9  and  as  Ihe  xient  of 
Toeaa^  iras  ^e  hf  the  plaintiff  James  O'HaUomn  individuallj, 
thegr  wi^re  debts  of  a  different  nature,  and  oould  not  be  made  die 
subject  of  ^at^.  The  tent  aow  due  of  Cqllane  might  beooaae  the 
propesly  of  the  wife  by  aurvivoi?9hip,  the  debts  of  the  hushaad 
shooid  not  thsrefore  be  s«t-off  agaipst  that  rent:  Williamf  on 
EsfeotOors^  4th  ed,  p.  795.  **  LikewiLse  if  a  woman  leases  her  land 
^(for  life  or  years),  reservjog  leBm  and  afierwaids  takes  huabapd, 
^'the  wife  shall  havia  the  arrearage  of  rent  inounad  dwdng  the 
^eoyerture,  and  not  the  executors  of  the  husband:"  1  JRolL  Air. 
p.  450,  tit.  Boron  Sf  Femej  D,  pi.  2,  pi.  5. 

J.  2>.  Pitzg&r^ld  and  Brereton^  for  the  defendant. 

The  defendant  could  sue  alone  for  the  recoyeiy  of  the  rent  of 
Cullane  although  he  is  entitled  to  that  rent  in  right  ci  his  wife ;  if 
Uiat  propoflition  be  correct,  then  his  individual  debt  ean  be  set-off 
i^jainst  that  which  he  could  recover,  euing  alone. 


O'HALLOBAN 
STUDDERT. 


C  (yLogUeny  in  reply,  denied  the  propositi0n  of  Mr.  FUsf- 
geruid,  and  referred  to  BuUet's  N.  P.  p.  179 ;  Manioffue  on  Sh^^^ 
p.  29. 

Peqot,  C.  B.,  delivered  judgment. 

Upon  the  application  to  enter  a  verdict  for  the  jdalntifis  lor  the 
amount  of  the  rent  which  accrued  after  the  25th  of  M^iroh  1849, 
the  question  is,  whether  the  set-off  claimed  by  the  defendant  was 
propeily  allowed  at  the  trial  ? 

The  plaintiffs,  husband  and  wife,  sued  for  rent  which  ao^ued 
after  eoverture  upon  a  letting  made  before  eoverture,  of  lands  the 
pfopeiAy  of  the  wife.    The  set-off  was  of  a  demand  for  reot^  claimed 


248  COMMON  LAW  REPORTS. 

H.  T.  1851.   against  the  husband  as  due  by  him  individaally,  and  upon  m  fiabilify^ 
Exchequer. 
^—  'y  ■  — ^     with  which  the  wife  was  not  connected^ 

0*HALLORAN 

V.  It  was  contended  for  the  defendant  that  the  demand  for  which  the 

STUnDBRT. 

plaintifb  sued  in  this  action  was  one  for  which  the  husband  could 
have  sued  alone,  and  that  as  he  could  have  so  sued,  and  as  payment 
to  him  would  haye  discharged  the  defendant^  it  followed  that  the 
husband's  debt  might  be  set  off  against  such  a  demand. 

No  doubt  can  exist  that,  in  suing  for  rent  which  has  accrued  due 
after  the  coverture  upon  a  demise  of  the  ^wife's  lands  made  while 
she  was  sole,  the  husband  has  his  election  either  to  sue  alone  or  to 
join  his  wife  as  a  co-plaintiff:  Com.  Dig^  Baron  ^  Feme,  X.     The 
same  rule  of  law  applies  to  several  cases  in  which  the  wife  is 
(in  the  language  of  the  books)  **  the  meritorious  cause  of  action ;" 
as,  in  that  of  a  bond  or  promissory  note  made  to  a  married  woman, 
the  husband  may  take  the  exclusive  benefit  of  the  contract  and  sue 
in  his  own  name,  or  he  may  assent  to  the  wife's  interest  in  the  con- 
tract and  make  her  a  co-plaintiff  in  the  action.    The  rule  of  law  is 
stated,  and  some  of  the  authorities  are  referred  to-^Philliskirk  and 
wife  V.  Pluehwell  (a).      In  a  case  which  I  think  may  be  considered 
as  belonging  to  this  last-mentioned  class— JStirroti^A  v.  Moss  (6)— a 
question  reacting  a  claim  to  set-off  arose,  similar  to  that  upon 
which  we  have  now  to  decide,  and  was  dealt  with  by  the  Court 
upon  a  view  of  the  law  by  which  I  think  we  ought  to  be  governed^ 
That  was  an  action  of  assumpsit  on  a  promissory  note,  made  by  the 
defendant,  payable  to  the  wife  of  John  Heame,  to  secure  a  debt  due 
by  another  person  to  the  wife  before  her  marriage.     The  plaintiff 
sued  as  indorsee  by  indorsement  from  the  husband  alone,  by  which 
indorsement  it  was  not  of  course  disputed  that  the  note  was  legally 
transferred  to  the  plaintiff.    The  defendant  in  the  action  sought  at 
the  trial  to  set-off  against  this  demand  a  debt  due  to  him  by  the 
wife  before  coverture.    The  Court  held  that  such  a  set  off  could  not 
be  allowed.    Mr.  Justice  Bayley,  in  giving  judgment,  said : — ^  On 
^'behalf  of  the  defendant  it  has  been  insisted  that  the  defendant  is 
''entitled  to  set  off  two  sums,  one  of  which  (£51)  was  due  to  him 
from  Mrs.  Feame  before  her  marriage.  As  to  that,  I  am  of  opinion 
that  he  has  not  a  right  of  set-off.      The  action  was  brought  on  a 

(a)  2  MmI.  ft  Sd.  398.  (6)  10  Par.  ft  Ores.  358. 


4< 


OHALLOBAN 

V. 
8TUBDERT. 
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^'note  given  to  Mrs.  Fearne  during  her  coverture,  not  by  a  person  H.  T.  1851 

''who  was  her  debtor  before  her  marriage,  but  bj  a  party  who  came     r_  ^^^' 

**  in  aid  of  the  debtor.     The  form  of  the  security  gave  the  husband 

*'  a  right  to  treat  it  as  joint  property,  or  as  several ;  and  if  he  chose 

'*to  treat  it  as  several^  he  might  deal  with  it  as  his  own  ;  and  the 

*' consequence  of  his  so  treating  it  would  be  to  let  in,  by  way  of 

**  set-off  to  any  claim  by  him,  any  debts  due  from  him.      If,  on  the 

**  other  hand,  he  elected  to  treat  as    a  joint  property  of  himself 

**  and  his  wife,  in  her  right  he  might  let  in  debts  due  from  her  in 

'^her  own  right ;  but  it  is  clear  that  both  classes  of  debts  would  not 

*' be  let  in.    It  appears  that  in  the  present  case  he  elected  to  treat 

'*  the  note  as  his  separate  property ;  for  he  indorsed  it  over  to  the 

^'plaioUff.      That  mode  of  dealing  with  it  leads  to  the  same  con- 

''sequences  as  if  the   note  had  been   given  to  him  alone,  and 

"consequently  the  debt  due  from  his  wife  before  her  marriage  cannot 

"  be  set  off." 

The  principle  of  the  decision  in  Burrough  v.  Moss  appears  to  me 
to  apply  directly  to  the  present  case.  It  is  plain  that  in  this  action, 
in  which  the  husband  and  wife  are  co-plaintiffs,  suing  for  rent  due 
in  respect  of  the  wife's  estate,  the  defendant  might  have  set  off  a 
debt  due  by  the  wife  before  coverture,  and  for  which  the  husband 
and  wife  could  be  properly  sued  as  co-defendants.  And  to  set  off 
also  the  separate  debt  of  the  husband  in  the  same  action  would  be  to 
deal  with  these  two  classes  of  debts  in  the  very  manner  in  which  the 
Court  in  Bwrrough  v.  Moss  determined  that  they  could  not  be  dealt 
with.  The  only  difference  between  that  case  and  the  present  is,  that 
there  the  husband  dealt  with  the  debt  as  his  own.  Here  he  has 
dealt  with  it  as  the  debt  of  himself  and  his  wife^  in  which  she  would 
have  an  interest  that  must  survive  to  her  if  he  should  die  pending 
the  action. 

The  rule  of  law  which  we  are  now  applying  is,  I  think,  consistent 
not  only  with  the  principle  which  governs,  in  reference  to  demands 
of  this  nature,  the  marital  rights  and  liabilities,  but  with  good  sense 
and  justice.  The  law  invests  the  husband  with  the  power  of 
making  his  wife's  debts  and  contracts  his  own  by  suing  for  them  in 
his  own  name  only ;  but  leaves  him  also  at  liberty  to  reject  that 

VOL.   1  32  L 
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H.  T.  1851.  exclusive  privilege,  aud  to  make  her  a  sharer  to  a  certain  extent  in 

Exchequer. 

' v^ the  benefit  of  those  debts  and  contracts  by  suing  for  them  in  the 

0*HALLORAN 

o.  joint  names  of  himself  and  her.    In  the  former  case  the  framer  of 

STUDDERT. 

the  action  will  let  in  the  set  off  of  his  own  debts  and  exclude  a  set- 
off of  hers ;  the  recovery  will  enure  for  his  own  benefit  alone,  and 
if  he  dies  before  payment  or  satiflfaction,  the  judgment  will  pass  to 
her  executors.  In  the  latter  case  the  set-off  of  her  debts  will  be 
allowed,  and  that  of  his  debts  will  be  excluded,  and  the  recovery 
will  so  far  enure  to  her  benefit,  that  if  he  dies  before  payment  or 
satis&ction,  the  judgment  will  rest  exclusively  in  her  by  survivor- 
ship. Circumstances  sometimes  exist  in  which  it  would  be  not  only 
prudent  but  equitable,  towards  the  wife,  that  the  husband  should  so 
deal  with  debts,  of  which  his  wife  was  ''  the  meritorious  cause, "  as 
not  to  extinguish  her  chance  of  survivorship,  and  as  not  to  make  the 
accruing  profits  of  her  lands  when  sued  for,  or  securities  passed  to 
her  individually  for  her  own  earnings  during  coverture,'  subject  to 
the  set-off  of  his  debts.  That  an  embarrassed  man,  who  derives  the 
whole  means  of  subsistence  from  the  talents  and  industry  of  his 
wife's  earning,  for  the  support  of  both  and  their  family,  a  competent 
income  as  an  artist^  a  musician,  a  teacher,  or  a  writer,  should  suffer 
her  to  accept  securities  for  the  amount  of  her  earning  in  her  own 
name,  and  should,  when  it  might  become  necessaiy  to  sue'  upon 
them,  so  proceed  as  to  give  to  her  a  joint  interest  in  the  proceeding, 
seems  not  inconsistent  with  reason  or  justice. 

We  are  of  opinion  that  the  verdict  in  this  case  ought  to  be  entered 
for  the  plaintiff  for  the  amount  of  the  rent  due  by  the  defendant 
and  ascertained  at  the  trial,  reduced  by  the  sum  which  has  been 
paid  since  the  trial  to  the  plaintiff  O'Halloran.  It  was  competent 
to  the  husband  to  receive  the  debt,  or  a  part  of  it,  although  his  own 
debt  could  not  have  been  set  off  in  this  form  of  action. 

Fennefatheb,  B.,  and  Lbfbot,  B.,  concurred. 
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E.  T.  1851. 

Exch.  Cham. 


SAMUEL  ANDERSON,  in  Error, 

V, 

ANNE  FITZGERALD, 
Administratrix  of  PATRICK  FITZGERALD.* 


Jan.  22. 
April  24. 


Assumpsit  against  the  defendant  as  one  of  the  Directors  of  the  A  policy  of  in- 
United  Kingdom  Life  Assurance  Company,  to  recover  the  sum  of  ed  on  the  life  of 
£450,  the  amount  of  a  policy  of  insurance,  bearing  date  the  8th  of  ^  recS^that 
August  1846,  effected  on  the  life  of  Patrick  Fitzgerald.    The  policy  ^  ^"  *  ^S" 

was  as  follows  : —  hadwarraiited, 

and  did  there- 

"  Whereas  Patrick  Fitzgerald,  of  Kilrush,  in  the  county  of  Clare,  ^7  wairant, 

several  mat- 

**  Ireland,  nurseryman,  is  desirous  of  making  an  assurance  with  the  ters,   therein 

particalarlj 
^United  Kingdom  Life  Assurance  Company  in  the  sum  of  £450  specified,  res- 
pecting his 
^npon  his  own  life,  and  hath  warranted,  and  doth  warrant,  that  his  age,    profes- 
sion, state  of 
health,  and  mode  of  life ;  and  also  contained  a  proviso,  that  if  A  should  die  npon 
the  high  seas,  or  fdo  de  se,  &c.,  or  if  anxf  thing  so  warranted  as  aforesaid  should  not 
he  tme,  or  if  any  drcnmstance  material  to  the  insurance  shoold  not  have  heen  tndy 
'  stated,  or  should  have  been  misrepresented  or  concealed,  or  should  not  have  been 
fnllj-  and  fiairly  disclosed  and  communicated  to  the  Company,  or  if  any  fraud  should 
have  been  practised  upon  the  Company,  or  anj  false  statement  made  to  them  in  or 
about  the  ootaining  or  effecting  of  the  insurance,  the  policy  should  be  void,  and  all 
monies  paid  on  account  thereof  forfeited. 

A  declaration  in  assumpsit  on  this  policy,  after  setting  forth  the  policy,  its  con- 
sideration, and  the  promise  by  the  Company,  averred  uiat  the  statements  of  the 
matters  warranted  [setting  them  forth  seriatim^  were  true,  and  that  there  was  not  any 
circumstance  material  to  the  insurance  mis-stated  or  misrepresented,  or  concealed,  or 
not  justly  and  fairly  disclosed,  and  that  there  was  not  anv  fraud  practised  on  the  Com- 
pany, or  any  false  statement  made  to  them  in  or  about  the  effecting  of  the  policy,  and 
concluded  in  the  usual  form.  At  the  trial  a  proposal,  executed  by  A  prior  to  the  exe- 
cution of  the  policy,  was  proved,  which  contained  several  queries  put  to  A,  and  his 
answers  thereto ;  and  at  foot  thereof  was  an  agreement  that  the  particulars  therein 
mentioned,  and  which  might  be  stated  by  A,  should  form  the  basis  of  the  contract 
between  A  and  the  Company;  and  if  there  was  any  fraudulent  concealment  or 
untrue  allegation  contained  therein,  or  any  circumstance  material  to  the  insurance 
should  not  nave  been  fully  conmiunicated  to  the  Company,  or  there  should  be  any 
fraud  or  mis-statement,  all  money  which  ^ould  have  been  paid  on  account  of  the 
insurance  should  be  forfeited  and  the  policy  void. 

Held,  that  the  proposal  was  no  part  of  the  contract. 

Held  alsOf  that  according  to  the  true  construction  of  the  contract  between  the 
parties,  a  statement  made  in  or  about  the  obtaining  of  the  policy  must  be  not  only 
false,  but  also  material  to  the  insurance  in  order  to  vitiate  the  policy,  and  that  the 
question  of  materiality  was  properly  left  to  the  decision  of  the  jury. — DissentientUma 
MoNAHAN,  C.  J.,  PiooT,  C.  B.,  and  Jackson,  J. 

*  AhaentihM  Cbampton,  J.  and  Richards,  B. 
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E.  T.  1851.  "name,  residence  and  profession,  business  or  occupation,  is  as  above 

Exch.  Cham, 

^ ^-^'^     **  stated,  and  that  bis  age  will  not  exceed  fifty-two  years  on  bis  next 

ANDERSON 

V.  "  birtb-day ;  tbat  be  is  not  employed  in  military  or  naval  or  preven- 

FITZGERALD. 

'^  tive  service ;  tbat  be  bas  bad  ibe  small-pox,  tbat  be  bas  not  bad 
"  tbe  cow-pox,  and  tbat  be  bas  not  bad  tbe  gout ;  tbat  be  bas  not 
"  been  nor  is  subject  to  or  afflicted  witb  rupture,  fits,  or  convulsions 
"  since  cbildbood,  astbma,  insanity,  or  spitting  of  blood,  and  tbat  be 
"  is  not  afflicted  witb  an  babitual  cougb,  or  any  disease  or  disorder 
"  tending  to  tbe  sbortening  of  life,  and  tbat  be  bas  led,  and  con- 
''  tinues  to  lead,  a  temperate  life,  and  tbat  be  bas  a  sound  and  good 
"  constitution,  and  is  now  in  a  good  state  of  bealtb. 

"And  wbereas  tbe  said  Patrick  Fitzgerald  bas  paid  the  said 
"  Company  tbe  sum  of  £21.  Os.  9d.  as  tbe  premium  for  one  year, 
"commencing  on  tbe  8tb  day  of  August  1846,  and  terminating  on 
"  tbe  7tb  day  of  August  1847,  botb  days  inclusive. 

"  ENOW  all  men  by  tbese  presents,  tbat  if  tbe  said  Patrick  Fitz- 
"  gerald  sball  die  at  any  time  witbin  tbe  term  of  twelve  calendar 
"montbs,  commencing  on  tbe  8tb  day  of  August  1846,  and  ending 
"  on  tbe  7tb  day  of  August  1847*  botb  days  included ;  or  if  tbe  said 
"  Patrick  Fitzgerald  sball,  in  tbe  event  of  bis  living  beyond  tbe  said 
"  term  of  one  year,  pay  to  tbe  said  Company  during  bis  life  the  sum 
"of  £21.  Os.  9d.  on  or  before  tbe  8tb  day  of  August  in  every  subse- 
"  quent  year,  tbe  funds  and  property  of  tbe  said  Company  shall  be 
^'  subject  and  liable  to  pay  and  satisfy,  witbin  three  calendar  months 
"  after  proof  satisfactory  to  tbe  Board  of  Directors  sball  have  been 
"  received  at  tbe  principal  office  of  tbe  said  Company,  of  tbe  death 
"  of  tbe  said  Patrick  Fitzgerald,  and  tbe  cause  of  such  death,  and 
"  tbe  circumstances  connected  therewith,  and  also  of  tbe  time  of  the 
"  birth  of  the  said  Patrick  Fitzgerald,  unless  admitted  by  indorse- 
"  ment  hereon,  by  the  production  of  certificates  of  birth,  death  and 
"  burial,  and  of  such  other  documents  or  vouchers,  and  by  the  afford- 
"  ing  such  information  as  the  Directors  may  reasonably  require,  unto 
"  bis  executors,  administrators  or  assigns,  the  sum  of  £450  hereby 
"  assured. 

"  Provided  always  tbat  in  case  tbe  said  Patrick  Fitzgerald  shall 
"  die  upon  the  high  seas,  unless  in  passing  in  decked  vessels  in  time 
^^  of  peace  from  one  part  of  Europe  to  another,  or  shall  go  beyond 
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*^the  limits  of  Europe,  or  shall  enter  into  or  engage  in  any  active  E.  T.  1851 
^^military  or  naval  service,  or  the  preventive  service,  without  previous     — ^v-*-' ' 

ANDERSON 

*^  license  from  the  Board  of  Directors  of  the  said  Company  for  that  i;. 

*<  purpose,  or  shall  kill  or  destroy  himself,  or  cause  his  own  death, 
^*  whether  feio  de  se  or  otherwise,  or  die  hy  duelling  or  by  the  hand 
''of  justice,  or  if  any  thing  so  warranted  as  aforesaid  shall  not  be 
'*  true,  or  if  any  circumstance  material  to  this  insurance  shall  not 
''have  been  truly  stated,  or  shall  have  been  misrepresented  or  con- 
"oealed,  or  shall  not  have  been  fully  and  fairly  disclosed  and 
*' communicated  to  the  said  Company,  or  if  any  firaud  shall  have 
*'  been  practised  upon  said  Company,  or  any  false  statements  made 
"to  them  in  or  about  the  obtaining  or  effecting  of  this  insurance, 
"this  policy  shall  be  null  and  void,  and  all  monies  paid  by  or  on 
"behalf  of  the  said  Patrick  Fitzgerald  on  account  of  this  insurance 
"shall  become  forfeited. 

"Provided,  nevertheless,  that  if  this  policy  shall  be  kept  in  force 
"for  the  space  of  five  years,  and  five  annual  payments  shall  have 
"been  paid  thereon,  and  that  thereafter  the  said  Patrick  Fitzgerald 
"shall  die  by  duelling,  this  policy  shall  be  valid  for  one-half  of  the 
"sum  hereby  assured.  And  further,  that  although  the  said  assured 
"  may  die  by  duelling,  or  destroy  himself,  or  cause  his  own  death, 
"or  die  by  the  hands  of  justice  as  aforesaid,  yet  that  if  any  other 
"person  shall  have  acquired  a  bona  fide  interest  in  this  assurance 
"by  assignment  or  by  legal  or  equitable  lien,  this  policy  shall 
**  remain  valid  and  in  force  to  the  extent  of  such'  other  person  for 
"his  benefit)  and  his  receipt  shall  be  a  sufficient  discharge  to  said 
"  Company. 

"Provided  always,  and  it  is  hereby  expressly  agreed  and  declared, 
"  and  the  true  intent  and  meaning  hereof  is,  that  the  capital,  stock 
"  and  funds  of  the  said  Company  shall  alone  be  answerable  to  the 
"demands  payable  thereupon  under  this  policy  and  all  other  poli- 
^cies,  and  that  no  Director,  officer,  or  member  thereof  shall  in  any 
"event  or  on  any  account,  or  in  any  manner  be  subject  or  liable  to 
"  any  demand  or  claim  against  the  said  Company  beyond  his  or  her 
^  particular  share  or  interest  in  the  capital,  stock  or  funds  of  the 
"said  Company  at  the  time  when  such  claim  may  arise,  any  thing 
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£.  T.  1851.  ^'contauied  in  this  policy,  or  any  law  or  statute  to  the  contrary 
^^Jv'— ^  *    "  hereof  notwithstanding.     In  witness  whereof/'  &c. 

AimERSOM 

o.  The  declaration  contained  three  counts.    The  first  count,  after 

setting  forth  the  policy,  proceeded  to  aver,  that  in  consideration  that. 
Patrick  Fitzgerald,  at  the  request  of  the  Company,  had  paid  to  the 
Company  £21.  Os.  9d.  as  a  premium  for.  the  insurance  of  £450  upon 
the  life  of  Patrick  Fitzgerald  for  one  year,  and  had  then  promised  the 
Company  to  perform  and  fulfil  all  things  in  the  policy  on  his  part  to 
be  performed  and  fulfilled ;  the  Company  then  and  there  promised 
Patrick  Fitzgerald  to  become  an  assurer  to  him  of  the  said  sum  of 
£450,  and  that  they  would  pay  to  his  executors,  &C.,  within  the  time 
in  the  policy,  said  sum,  and  would  perform  and  fulfil  all  things  in  the 
policy  contained  on  their  part  to  be  performed  or  fulfilled. 

It  then  averred  that  the  statements  of  the  matters  warranted, 
going  through  them  seriatim^  were  as  in  policy  stated,  and  that  the 
matters  so  warranted  were  true,  and  that  there  was  not  any  circum- 
stance material  to  the  insurance  mis-stated  or  misrepresented  or 
concealed,  or  not  justly  and  fairly  disclosed,  and  that  there  was  not 
any  fraud  practised  upon  the  Company,  or  any  false  statement  to  them 
in  or  about  the  effecting  of  the  policy. 

It  then  averred  the  death  of  Patrick  Fitzgerald  on  the  8th  of 
December  1846;  that  he  did  not  die  upon  the  high  seas,  or  by 
suicide,  &c. ;  that  satisfactory  proof  of  his  death  was  received  by 
the  Company ;  that  administration  was  granted  to  the  plaintiff  on 
the  20th  of  April  1847;  that  although  Patrick  Fitzgerald  in  his 
lifetime  had  done  all  things  in  the  policy  contained  on  his  part  to  be 
performed,  and  although  the  capital  stock  of  the  Company  was  suffi- 
cient to  pay  the  amount  of  the  policy,  and  although  three  calendar 
months  have  elapsed  since  the  death  of  Patrick  Fitzgerald  was 
certified  to  the  Company.    Breach^  non-payment  of  said  £450. 

The  second  and  third  counts  were  to  the  same  effect^  and  the 
fourth  was  the  money  count. 

To  this  declaration  the  defendant  pleaded — first,  the  general  issue, 
and  four  special  pleas  to  the  first,  second  and  third  counts. 

Second  plea. — Actionem  non;  because  he  saith  that  before  the 
executing  of  the  said  policy,  to  wit  on  the  17th  of  June  1846» 
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Patrick  Fitzgerald  made  a  statement  to  the  Company  in  or  about  E.  T.  1851. 
the  effecting  of  the  policy,  to  wit^  a  declaration  in  writing,  setting     ^ — ly — -^ 

ANDERSON 

forth  several  of  the  statements  made  therein  by  Patrick  Fitzgerald  v. 

in  reference  to  his  age,  state  of  health,  medical  attendants,  health  of 
his  near  relations,  and  as  to  whether  he  had  been  accepted  or 
refused  at  other  offices,  and  setting  forth  the  agreement  at  foot 
thereof.  It  then  averred  that  the  particulars  therein  did  form  the 
basis  of  the  contract,  and  that  the  statement  and  declaration  was 
false,  and  contained  an  untrue  and  unfaithful  representation  of 
the  facts,  in  this,  that  at  the  time  of  the  making  of  the  declaration 
his  age  was  more  than  fifty-two ;  that  he  had  a  disease  of  the  lungs 
and  other  diseases  tending  to  shorten  life;  that  he  had  consulted 
divers  physicians  and  surgeons ;  that  several  of  his  near  relatives 
had  died  of  consumption  ;  that  he  had  been  accepted  at  divers  Insu- 
surance  Offices. — Verification. 

The  third  plea  set  forth  a  statement  made  by  Patrick  Fitzgerald 
to  the  Company  through  their  medical  officer  (which  was  much  to 
the  same  effect  as  the  declaration),  and  averred,  as  in  the  second 
plea,  that  this  statement  was  false. 

The  fourth  plea  averred  that  Patrick  Fitzgerald  was  afflicted  with 
a  disease  tending  to  shorten  life. 

Fifth,  that  he  was  afflicted  with  a  disease  of  the  lungs. 

Replication,  similiter  to  the  first  plea,  and  cle  injuria  to  the  others. 

At  the  trial  of  the  case  at  the  Spring  Assizes  of  1848  for  the 
county  of  Limerick,  before  Ball,  J.,  plaintiff  gave  the  usual  proofs, 
and  among  other  matters  the  following  proposal  was  proved : — 

UKITED   KINGDOM  LIFE   A88T7BANCR   COlCPAIfT — ^PROPOSAL  FOB 

nrSUBANCE. 

PartiaUart  to  befiBed  up,  signed  and  witnessed,  and  sent  to  the  Office  Nos.  8  and  9 

Waterloo-place,  Pall  Matt,  London, 

W.  H.  Hall,  Limerick. 

EibruBh,  17th  day  of  June  1846. 
Ist — Name,  residence  and  profession,  business  or  occupation  of 
the  person  on  whose  behalf  the  assurance  is  proposed? — ^Patrick 
Fitzgerald  of  Kilrush,  county  Clare,  Nurseryman. 
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£.  T.  1851.       2nd. — Name,  residence  and  profession,  business  or  occupation  of 
v.— ^.'— w' '    the  person  whose  life  is  proposed  to  be  assured  ? — As  above. 

V,  3rd. — Place  and  date  of  birth  ? — Cappagh,  near  Kilrush,  Easter 

4th.^-Age  next  birth-day? — 52  years  next  birth-day. 

5tlw-^Is  the  person  whose  life  is  to  be  assured  married  or  single  ? 
— Married. 

6th. — ^Has  the  party  resided  abroad  ;  and  if  so,  where,  when  and 
how  long,  and  did  his  health  suffer  firom  such  residence  ? — Never. 

7tlw — ^Is  the  party  employed  in  military,  naval  or  preventive 
aervice  ? — No. 

8th. — ^What  has  been  the  profession,  business  or  occupation  of  the 
party  daring  the  last ^years  ? — As  above  stated. 

9th. — ^Has  the  party  had  the  small-pox  or  the  cow-pox  ? — Small- 
pox. 

10th. — Has  the  party  had  the  goat? — No. 

11th. — Has  the  party  whose  life  is  to  be  assured  been,  or  is  he 
aubject  to  Or  afflict^  with  rupture,  fits  or  convulsions  since  child- 
hood, asthma,  insanity,  or  spitting  of  blood,  and  if  so,  which  ? — No. 

12th. — Is  the  party  afflicted  with  an  habitual  cough  or  any  disease 
of  the  lungs,  or  any  disease  or  disorder  tending  to  the  shortening  of 
life  ?— No. 

13th. — ^Uas  the  party  led,  and  does  he  continue  to  lead,  a  tempe- 
rate life  ?*-^He  has  led  a  temperate  life,  and  continues  so. 

14di.-^Ha8  the  party  a  sound  and  good  constitution,  and  is  he 
now  in  a  good  state  of  health? — He  is. 

15th. — Name  and  residence  of  the  person's  usual  medical  attend- 
ant to  be  referred  to  for  information  as  to  the  present  state  of  health 
and  habits  of  the  party,  and  how  long  has  he  known  him  ? — Had  no 
occasion  for  medical  advice  since  1822,  when  the  late  Doctor  Elliott 
attended  me  for  fever. 

16th. — ^Has  the  party  consulted  or  been  attended  by  any  other 
physician,  surgeon  oir  apothecary  during  the  last  three  years,  and 
what  is  or  are  his  or  their  names  or  name,  and  what  was  the  cause 
of  such  consulting  or  attendance  ? — No. 

17th. — Name  of  an  intimate  friend  to  be  referred  to  who  can  give 
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ocntect  and  full  informstioil  as  to  the  present  and  general  state  of  £.  T.  1851. 
health  and  habits  of  the  party,  and  how  long  has  he  known  him  ? —     < — ^v— ^ 

ANPEB80N 

Mr.  James  M'Mahon  of  Kilrush,  and  Mr.  Thomas  Chambers  of  ti. 

EilniAh,  has  known  him  ■         jeais. 

18th. — Js  there  anj  other  drcamstance  or  iz^brmation  touching 
the  past  or  present  state  of  hei^lth  or  habits  of  the  life  of  the  party 
whose  Hfe  is  proposed  to  be  assured,  with  which  the  Directors  ought 
to  be  made  acquainted  ? — ^I  do  not  know  of  uiy. 

19tlu — Are  the  party's  parents  alive,  and  what  are  their  respec- 
tive ages  ? — Father  died  aged  85 ;  mother  died  aged  87. 

20th. — ^Are  the  parents  dead,  and  at  what  age  did  they  die? — 
As  above  stated. 

2l8t. — Did  any  of  the  party's  near  relations  die  of  consumption 
or  any  other  pulmonary  complaint  ? — 'No. 

22nd. — Has  the  party's  life  been  accepted  or  refused  at  any 
office ;  and  if  accepted,  was  it  at  the  usual  premium,  or  with  what 
addition  ? — No. 

23rd. — Sum  now  proposed  to  be  insured  ?-^£460. 

24tlL— Whether  with  participation  of  profits  or  not  ?— Without 
participation  of  profits. 

26th.-^Term  for  which  the  insurance  is  required  ? — ^Whole  life. 

26tlL— iDoes  the  party  insuring  wish  to  pay  the  premium  by 
instalments? — ^Yearly. 

27th^— Will  the  party  attend  personally  ?— He  will. 

I  hereby  agree  that  the  particulars  mendoned  in  the  above  pro- 
posal, and  which  may  be  stated  by  the  referee  above  or  hereunder 
mentioned,  as  the  case  may  be,  shall  form  the  basis  of  the  contract 
between  the  assured  and  the  Company ;  and  if  there  be  any  fraud- 
ulent concealment  or  uHtfne  allegation  contained  therein,  or  any 
drcumstanoe  material  to  this  insurance  shall  not  have  been  fully 
commumcated  to  the  said  Company,  or  there-  shall  be  any  fraud  dr 
mis-stai^ent,  iXL  money  whxob  ^all  have  been  paid  on  account  of 
this  insurance  shall  become  forfeited,'  and  the  policy  be  void. 

(Sign^)  PAmiOK.  FlTZOXBALD. 

Witness,  name  and  address, 

Wm.  Hshbt  Hall. 
YOU  1.  33     L  . 
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E.  T.  1851.       The  statement  made  to  the  medical  officer  of  the  Companj  wtm 

Exch,  Cham, 

y^^^ — >    also  proved,  which  was  a  mere  echo  of  the  proposal. 

▲ITDB&SON 

o.  Several  witnesses  were  also  examined  on  the  part  of  the  defend- 

FXTZQERALD. 

ant^  from  whose  evidence  it  appeared  that  several  of  the  statements 
made  in  the  declaration  were  false ;  amongst  others,  his  statement 
that  he  had  not  been  insured  at  any  other  office,  and  also  as  to  the 
health  of  the  members  of  his  family,  it  having  been  proved  that  two 
of  his  sisters  died  of  consumption. 

The  Counsel  for  the  defendant  having  closed  their  case,  called  on 
the  Judge  to  direct  the  jury  that,  if  they  believed  that  previously  to 
the  making  of  the  policy  any  false  statement  was  made  to  the  Com- 
pany by  Patrick  Fitzgerald  in  or  about  the  obtaining  or  effecting 
of  the  insurance,  idthoogh  the  jury  should  believe  the  same  was  not 
material  to  the  insurance,  they  should  find  a  verdict  for  the  defend- 
ant on  the  issue  first  joined  as  to  the  first  plea,  but  the  Judge 
refused  so  to  direct  the  jury,  and  this  formed  the  ground  of  the  first 
exception.  Defendant's  Counsel  also  called  upon  the  Judge  to 
direct  the  jury,  that  if  they  believed  that  before  Patrick  Fitzgerald 
signed  and  made  to  the  Company  for  the  obtaining  of  said  insu- 
rance the  proposal  dated  the  I7th  day  of  June  1846,  PatridL 
Fitzgerald's  life  had  been  refused  to  be  insured  at  the  offices  of  other 
Insurance  Companies  on  proposals  made  by  him  for  such  purpose, 
and  that  the  answer  given  by  him  in  said  proposal  in  reply  to  the 
question  "whether  his  life  had  been  accepted  or  refused  at  any 
other  office,"  namely,  "  no,"  .was  a  false  statement  made  by  him  to 
the  Company  in  or  about  the  obtaining  of  the  insurance,  then 
that  the  jury  should  find  a  verdict  for  the  defendant  upon  the 
-said  issue,  although  the  jury  should  believe  that  such  false  state- 
ment was  not  material  to  the  insurance  ;  but  the  Judge  refused 
60  to  direct  the  jury,  and  told  the  jury  to  consider  whether  they 
believed  the  etaiement  that  the  life  of  Patrich  Fitzgerald  had  not 
been  previously  to  the  proposal  refused  to  he  insured  at  the  offices 
of  other  Companies  to  he  false^  and  iffalse,  whether  they  believed 
such  false  statement  to  be  material  to  the  insurtmee^  and  if  they 
believed  the  same  to  be  both  false  xind  material^  they  should  find 
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o  verdidfor  the  defendant  an  said  issue.     This  formed  the  ground  £.  T.  1851. 
^    -  _  .  Exch,  Cham, 

m  the  second  exception.  i  ^..^..^.^-.i^ 

^  ANDBBBON 

The  third  exception  was  to  the  same  effect  as  to  insurances  v. 

effected  hy  Patrick  Fitzgerald  at  other  offices. 

The  fourth  exception  was  directed  to  the  false  statements  made 
respecting  the  death  of  Fitzgerald's  sisters,  and  the  materiality  or 
immateriality  of  this  statement. 

There  were  several  other  exceptions  to  the  same  effect,  some 
applicable  to  the  special  pleas. 

The  jury  found  for  the  plaintiff. 

The  case  was  argued  in  the  Court  of  Exchequer,  and  that  Court 
gave  judgment  in  Michaelmas  Term  1849,  overruling  the  excep- 
tions.* 

A  writ  of  error  was  brought  on  that  judgment. 


*  The  foUowing  is  the  jadgment  on  the  argmnent  of  the  exceptions,  delivered 
in  the  Court  of  Exchequer : — 

The  Court  differed  in  their  opinion  in  this  case. 

Lbpbot,  B.,  was  of  opinion  that  all  the  exceptions  were  based  on  one  general 
ijiiestion,  whether  the  answers  given  to  the  questions  contained  in  the  proposal 
were  matters  of  representation  or  matters  of  warranty  ?  That  in  matters  of  warranty 
the  truth  must  be  shown,  whether  the  statement  be  material  or  immaterial ;  but  in 
matters  of  mere  representation,  though  the  statement  be  false,  the  policy  will  not 
be  avoided,  unless  the  statement  be  material  as  well  as  false. 

He  considered  in  the  present  case  the  contract  was  to  be  collected  from  the  policy 
alone,  inasmuch  as  the  policy  (in  his  opinion)  contained  no  reference  to  the  pro- 
posal, and  that  therefore  the  latter  was  not  incorporated  in  the  policy,  and  could 
not  be  looked  upon  as  afiecting  the  contract  as  contained  in  the  policy.  He  then 
read  the  proviso  in  the  latter  part  of  the  policy,  and  held  that,  according  to  the 
true  construction  to  be  put  upon  the  whole  of  that  instrument  (the  policy) 
the  word  "material"  should  be  incorporated  after  the  words  "  false  statement," 
contained  in  the  proviso;  these  words  would  then  stand,  "any  false  statement 
material,"  &c.  He  further  stated  that  although  he  airived  at  the  conclusion  that 
tile  proriso  in  the  policy  must  be  read  by  incorporating  into  it  the  word  **  material  ** 
m  the  part  referred  to,  yet  the  question  was  not  free  fix>m  difficulty;  but  that  inas- 
much as  the  words  used  were  words  of  the  Company  and  not  of  the  assured,  if 
they  were  doubtful  or  ambiguous,  they  should  be  construed  most  strongly  against 
the  party  whose  words  they  were — ^that  is,  the  assurers,  and  most  favourably  for 
the  assured.  He  then  referred  to  that  part  of  the  policy  in  which  some  of  the 
answers  contained  in  the  proposal  were  incorporated,  and  said  that  from  this  dr- 
cnmstance  it  was  to  be  inferred  that  those  matters  alone,  thus  incorporated  into 
the  policy,  and  therefore  expressly  made  matter  of  warranty,  were  the  only 
matten  warranted,  and  that  the  selection  of  some  of  the  answers,  and  the  malung 
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£•  T.  1851.       DarUy^  Rogers  and  Greeny  appeased  for..^  plaintifBi  in  error; 
and  Synan  and  J,  D,  Fitzgerald^  for  the  defendant. 


A17BBRMN 
riTZOBBALD. 


[The  arguments  and  authorities  cited  wiU  be  found  fully  dis- 
cussed in  the  following  judgments.] 

The  following  cases  were  cited : — 

For  the  plaintiff— .fpiotfr^nA  v.  Monieiro  (a)  y  Carr  ▼•  Su- 
phens  (b)  ;  HarUey  v.  Wilkifuon  (c)  ;  Carter  y,  Boehm  (d)  ; 
ScafUan  v.  Sceales  (e) ;  Quin  y.  The  National  Assurance  Com- 
pany (f) ;  Richards  v.  Murdoch  (g) ;  Sayrc  y.  Rochford{h)  ;  Rich 
y.  Basterjield  (t) ;   CoA««  y.  Hushisson  (A)  ;   Cr^ocA  y.  IngaU  (I). 

(a)  4  Taunt.  848.  (h)  9  B.  &  C.  758. 

(c)  4  Gamp.  127.  (<0  ^  ^^iit-  i^^- 

(e)  6  Ir.  Law  Bep.  367-  (f)  ^-^  Car.  316. 

is)  lOB.  ft  C.  527;  S.  C.  1  S.  L.  Gas.  283. 
(A)  2  Wm.  BL  1169.  (i)  16  Law  Jour.  N.  S.  273. 

(k)  14  M.  &  W.  95.  (0  17  Law  Jour.  N.  8.  255»  £x. 


them  matters  of  wairantj,  excluded  the  otherB,  and  left  the  latter  merely  matten 
of  repreeentation.  And  he  condiided  hj  stating  that  in  his  opinion  the  answecs 
giyen  were  matter  of  representation  and  not  of  warranty,  and  that  therefore  the 
charge  of  the  Jndge  was  ri^t 

Richards,  B.,  said  the  case  was  one  of  considerable  difficulty.  That  the  case  of 
Scanlan  v.  Sceaies,  which  decided  that  when  the  proposal  was  referred  to  in  the 
policy  the  matters  stated  in  it  (the  proposal)  became  matter  of  warranty ;  and  no 
matter  how  unimportant  such  matters  might  be,  yet,  if  false,  the  policy  became 
void,  in  his  opinion,  went  far  enough ;  and  he  said  that  were  it  not  that  that  case 
was  decided  by  the  Court  of  Error,  he  would  be  disposed  to  say  that  it  went  too 
far.  In  the  present  case  the  Court  (he  said)  was  called  upon  to  go  a  step  further. 
The  declaration  in  the  present  case  was  not  referred  to  in  distinct  terms  in  the 
policy ;  it  was  possible  that  the  parties  might  hare  intended  to  refer  to  the  pro- 
posal in  the  policy;  the  reference,  howeyer,  was  exceedingly  slight.  He  thea 
referred  to  the  case  of  Bennett  y.  Anderson^  relied  upon  on  the  part  of  the  defend- 
ants (the  Company),  and  said  that  that  case  folly  supported  the  yiew  taken  by  the 
defendant's  Counsel,  and  that  he  was  far  from  saying  that  that  decision  was  not 
right,  and  that  probably  it  would  be  right  to  hold  that  if  there  were  any  untme 
statements  made  in  or  about  the  effecting  the  policy,  the  policy  should  become 
yoid ;  but  that  hitherto  being  under  the  impression  that  the  law  was  not,  as  repre- 
sented In  Bennett  y.  Anderson  (infra,  p.  265),  he  did  not  feel  himself  at  liberty  to 
make  so  great  a  deyiation  from  the  rule  of  law,  as  he  heretofore  understood  it  to  be, 
as  to  make  eyexy  thing  stated  in  the  proposal  matter  of  warranty  where  the  proposal 
was  not  referred  to  in  the  poliiy.    He  expressed  a  strong  opinion  upon  the  yerdict 
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Fpr  the  defendant  in  einror — Berthan  v.  Laugkman  (a)  ;  Pawson  E.  T,  1 85 1 . 
T.  Watson  (b);  Pawson  y.  Bamavelt  (c)  \  Freeman  v.  Baker  (d);     v— ^s^— ^' 

ANDBB80N 

Riekardsan  ▼•  Brown  (e) ;  Shep.  Touch,  p.  87  \  Flinn  t.  Head-  v. 

FITSOBBALD. 

lam(f)\  Arnold  on  Insurance^  p.  490. 

Cur.  ad,  vuU. 


The  Court,  differing  in  opinion,  delivered  judgment  seriatim.  April  24, 

MooBSy  J.,  having  stated  the  pleadings  and  the  facts,  proceeded 
to  say : — 

The  point  raised  bj  the  exceptions  appears  to  me  to  be,  whether 
the  materiality  of  the  fact  represented  should  have  been  left  to  the 
jniy? 

Tb«  jury  found  a  verdict  for  the  plaintiff,  which  appears  to  me  to 
have  been  against  the  evidence,  and  I  regret,  that  instead  of  a  bill 

(a)  2  Ste.  258.  (6)  Ckmp.  766. 

(c)  1  Dong.  13,  M.  ((f)  5  B.  &  Ad.  797. 

(e)  1  Bing.  344.  09  9B.  &  C.  680. 


ol  the  jmy,  and  stated  that  he  was  astonished  that  any  respectable  jniy  shonld 
hare  fonnd  snch  a  verdict.  He  farther  said  that  he  did  not  think  that  he  could 
look  to  the  proposal  for  the  contract  of  the  parties ;  that  in  his  opinion  the  con- 
tract was  to  be  found  in  the  policy  alone  (that  document  not  incorporating  in  it 
the  proposal),  and  that  inasmuch  as  in  his  opinion  the  policy  did  not  make  eyeiy 
statement  made  in  or  about  the  effecting  of  the  policy  matter  of  warranty,  as  con- 
tended for  by  the  defendant's  Counsel,  he  was  of  opinion  that  the  charge  of  the 
Judge  was  right,  and  that  judgment  should  be  given  for  the  plaintiff. 

PiooT,  C.  B.,  said  that  on  the  part  of  the  defendant  the  case  was  rested  on  two 
grounds.  First,  that  by  reason  of  what  was  expressly  declared  at  foot  of  the  proposal 
ereiy  matter  contained  in  that  proposal  became  matter  of  warranty;  and  secondly, 
that  the  policy  itself  contained  a  stipulation  to  the  same  efibct  He  ttitn  read  tiie 
dedaration  at  foot  of  the  proposaL  and  expressed  an  opinion  that  inasmuch  as  &e 
document  containing  that  declaration  was  not  refened  to  by  the  policy,  it  could 
not  be  looked  upon  as  controlling  or  a£fecting  in  any  way  the  contnct,  which,  in 
his  oinnioo,  was  contained  in  the  policy  alone ;  and  he  expressed  his  disapproba- 
tion of  the  decision  in  the  case  of  Bennett  v.  Anderson ;  but  with  respect  to  the 
other  ground  relied  upon  by  the  defendant's  Counsel,  and  upon  tiie  terms  of  the 
poficj  itself,  and  particularly  the  clause  by  which  it  was  provided  that  if  any  fraud 
dioold  have  been  practised  upon  the  Company,  or  any  false  statement  made  to 
them  in  or  about  the  obtaining  or  effecting  the  insurance,  the  policy  should  be  null 
and  void,  he  considered  it  competent  for  the  Company  to  say  that  if  any  false 
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£.  T.  1851.  *of  ezceptioDfly  the  defendant  had  not  applied  to  set  aside  the  ver- 

£xch,  ChOMm      ..       ^ 

•diet* 


ANDERSON 

V. 

FITZOEBALD. 


The  question  raised  bj  the  bill  of  exceptions  appears  to  me  one 
of  great  difficulty.  My  mind  has  fluctuated  a  good  deal,  and  I 
entertain  doubt  as  to  the  correctness  of  the  opinion  I  have  formed— a 
doubt  which  is  considerably  increased  by  the  knowledge  that  a 
different  opinion   is  entertained  by  other  Members  of  the  Court. 

It  is  undoubtedly  true  that  a  false  statement  of  a  fact  will  often 
avoid  a  policy  of  insurance,  and  it  will  have  that  effect  on  one  or 
other  of  two  grounds— either  of  warranty  or  representation.  The 
distinction  between  warranty  and  representation  is  well  established. 
It  is  so  clearly  laid  down  by  Lord  Mansfield,  in  the  case  of  Pmoiom 
V.  WaUon  (a),  that  I  shall  read  his  Lordship's  words : — *'  There  is  no 
*'  distinction  better  known  to  those  who  are  at  all  conversant  in  the 

(a)  Cowp.  Bep.  787. 

•  CohumI  for  the  defendant  stated  that  it  wa^  by  the  advice  of  En^^ish  Connael 
the  bill  of  exceptions  had  been  taken. 


statement  were  made  in  or  about  the  obtaining  the  policy,  that  false  statement 
should  vitiate  the  contract.  He  had  heard  no  argument  against  the  right  of  the 
Company  to  stipulate  (as  they  had  done  plainly  and  distinctly,  and  he  wonld  add, 
without  any  ambiguity),  and  there  was  in  truth  no  ground  for  saying  that  such  a 
contract  should  not  be  upheld ;  and  certainly  there  was  not  any  hardship  imposed 
on  the  party  effecting  the  insurance,  nor  could  it  be  alleged  that  he  was  in  any  way 
entrapped  by  the  stipulation  that  he  was  bound  to  teU  the  truth  in  effecting  the 
policy.  The  Company  had  a  right  to  say  that,  in  order  to  guard  against  any  possible 
deception,  the  parties  should  take  the  policy  on  this  stipulation,  that  if  any  ialse 
statement  were  made  in  or  about  the  efiecting  that  policy,  it  should  be  void.  He 
then  referred  to  that  part  of  Lord  Eenyon's  judgment,  in  WorsUy  v.  Wood  (6  T. 
B.  710),  in  which  he  says : — *'  These  Insurance  Companies  enter  into  veiy  exten- 
siye  contracts  of  this  kind,  and  are  Uable  (as  we  have  but  too  frequently  seen  in 
0>urts  of  Justice)  to  great  fraud  and  impositions ;  common  prudence  therefore 
suggests  to  them  the  propriety  of  taking  all  possible  care  to  protect  themseves  from 
frauds  when  they  make  these  contracts."  The  Company  in  the  present  case  had 
done  no  more  than  proyide  a  protection  sgainst  fraud.  They  had  in  his  opinion,  in 
unambiguous  language,  declared  that  any  false  statement  (that  is,  intentional  iiEdse 
statement)  made  to  them  in  or  about  the  effecting  of  the  insurance  should  avdd 
the  policy ;  and  haying  contracted  upon  such  terms,  he  could  recognise  no  power  in 
the  0>urt  to  incorporate  into  the  clause  the  word  "  material."  The  Chief  Ba&on 
concluded  by  expressing  an  opinion  that  the  charge  of  the  Judge  was  wrong ;  bat 
as  the  majority  of  the  Court  (Babons  Bichards  and  Lsfrot)  entertained  a 
diffsrent  opinion,  judgment  should  of  course  be  entered  up  for  the  plaintiff. 

Babon  Fbnnefather  wss  not  present. 
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**Uw  of  insuranoe  than  that  which  exists  between  a  warranty  or  E-  T,  1851. 

Exch,  Cham, 
<<  condition  which  makes  part  of  a  written  policy,  and  a  representO'     * ' 

"Hon  of  the  state  of  the  case.     Where  it  is  part  of  the  written  v. 

FITZOBBALD. 

*' policy  it  must  be  performed :  as  if  there  be  a  warranty  of  convoy, 
"there  it  must  be  a  convoy.     Nothing  tantamount  will  do  or 
''answer  the  purpose.    It  must  be  strictly  performed  as  being  part 
*'  of  the  agreement ;  for  there  it  might  be  said  the  party  would  not 
*<  have  insured  without  convoy.    But,  as  by  the  law  of  merchants  all 
''dealings  must  be  fair  and  honest,  fraud  infects  and  vitiates  every 
''mercantile  contract.  Therefore  if  there  is  fraud  in  a  representation, 
"it  will  avoid  the  policy,  as  a  fraud,  but  not  as  a  part  of  the  agree- 
"ment.    If  in  a  life  policy  a  man  warrants  another  to  be  in  good 
"health,  when  he  knows  at  the  same  time  he  is  ill  of  fever,  that 
"will  not  avoid    the  policy,  because  by  the  warranty  he  takes 
"  the  risk  upon  himself.    But  if  there  is  no  warranty,  and  he  says 
"'the  man  is  in  good  health,'  when  in  fact  he  knows  him  to  be  ill, 
"it  is  falser    So  it  is,  if  he  does  not  know  whether  he  is  well  or  ill ; 
"for  it  is  equally  false  to  undertake  to  say  that  which  he  knows 
"nothing  at  all  of,  as  to  say  that  is  true  which  he  knows  is  not  true. 
"But  if  he  only  says  'he  believes  the  man  to  be  in  good  health,' 
^'knowing  nothing  about  it,  nor  having  any  reason  to  believe  the 
*' contrary,  there,  though  the  person  is  not  in  good  health,  it  will  not 
"avoid  the  policy,  because  the  underwriter  there  takes  the  risk  upon 
"himself.     So  that  there  cannot  be  a  clearer  distinction  than  that 
"which  exists  between  a  warranty,  which  makes  part  of  the  written 
"policy,  and  a  collateral  representation,  which,  if  felse  in  a  point  of 
"materiality,  makes  the  policy  void ;  but  if  not  material,  it  can  hardly 
"  ever  be  fraudulent."    I  collect  from  this,  that  in  order  to  make  a 
matter  warranty,  and  give  it  the  effect  of  a  warranty,  it  must  be 
included  in  the  policy ;  and  further,  that  it  is  on  the  ground  of  fraud 
a  false  statement  will  avoid  a  policy,  and  that  only  where  it  is 
fraudulent  in  a  material  fact. 

The  first  question  that  arises  is,  what  is  the  contract  between  the 
parties?  Has  it  been  reduced  to  writing?  and  if  so,  what  is  that 
writing?  In  this  case  the  false  statement  is  contained  in  the  written 
proposal  of  the  l7th  of  June  1846,  rigned  by  Patrick  Fitzgerald. 
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E.  T.  1861.  Is  tbat  proposal  a  part  of  the  oontract  between  tbe  parties?    If  it 
v.— 1^ * '    be,  the  qnestion  is  decided ;  for  there  then  would  be  warranty,  and 

AJn>EB80M 

V.  the  statement  shoold  be  literally  true.    If  it  be  not  part  of  the  con- 

tract, there  can  be  no  warranty,  and  then  the  statement  in  it  could 
only  operate  on  the  policy  by  way  of  representation,  and  then  its 
materiality  would  have  to  be  inquired  into. 

I  think  that  the  proposal  of  the  17th  of  June  1846  is  no  part  of 
the  contract,  and  that  the  policy  of  insurance  alone  ocmtains  the 
oontract.  It  is  plain  that  when  the  proposal  was  signed  there  was 
no  oontract  It  was  merely  an  offer  on  the  part  of  Fitzgerald,  and 
a  statement  of  the  terms  on  which  he  was  willing  to  take  the  insur- 
ance. The  Company  was  at  full  liberty  to  accept  or  reject  the 
offer,  and  to  vary  or  modify  the  terms  of  it ;  and  the  form  of  the 
policy  shows  that  the  Company  did  not  consider  the  proposal  to  be 
part  of  the  contract,  for  it  embodies  a  large  number  of  the  statements 
in  the  proposal^  and  makes  them  the  subject  of  express  warranty. 
In  Paw9on  ▼.  Ewer  (a)  it  was  held  that,  though  the  statement  of 
instructions  was  wrapped  up  in  the  policy,  it  formed  no  part  of  it, 
but  was  only  representation  ;  and  in  Bize  v.  Fletcher^  in  the  same 
reports,  a  statement  of  instructions  wafered  to  the  policy  was  held 
not  to  be  part  oi  it ;  and  at  the  end  of  the  case  of  PawsoH  v. 
WaUan  (b)  it  is  observed : — **  Mr.  Davenport  said  he  was  desired 
^by  the  underwriters  to  ask  whether  it  was  the  opinion  ef  tiie 
**  Court  that,  to  make  writt^i  instructions  valid  and  binding  as  a 
^*  warran^,  they  must  be  inserted  in  the  policy?*  and  Lord  Mans- 
field answered  that  most  undoubtedly  such  wais  the  opinioa  of  the 
Court.  '  In  my  opinion  it  follows  therefbre  from  these  authorities 
that  the  p^roposid  -was  not  by  itself  a  portion  of  the  contract ;  it 
might  haVe  been  made  so  by  distinct  refi^nce  to  it  in  the  poHcy, 
«nd  then  it  Would  come  within  the  authority  of  Secudan  v.  SeeaiUs; 
but  it  appears  to  me  that  no  person  reading  the  policy  oould  fiK>m 
it  say  that  there  ever  had  been  such  a  document  as  the  proposal ; 
there  is  liotliiiig  on  the  face  of  the  policy  in  reference  to  that  docu- 
ment ;  in  this  respect,  therefore,  the  case  is  clearly  distinguishable 
from  Seanlan  v.  Seeales;  for  in  that  case  the  proposal  was  referred 

(a)  Dong.  Bep.  13  (note;.  (6)  Cowp.  790. 
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to  in  dear  and  unequiyocal  terms ;  there  the  opinion  of  the  Court  £•  T.  1851 

Exdi.  Cham, 

was,  that  there  was  such  a  clear  reference  to  it  as  to  incorporate  it     ^^    v     ■'' 

ANDEBBON 

into  the  policj ;  some  of  the  Judges  thought  it  entirely  incorporated,  v, 

VXTZOSaAIiD. 

others  onlj  partially ;  but  there  was  no  controversy  as  to  there  not 
being  a  clear  reference  to  it  in  the  policy. 

The  same  obseryation  applies  to  the  case  of  Bennett  y.  Anders 
eon  (M.SS.  Q.  B.,  H.  T.  1849);*  in  that  case  the  Judge  left  the 
question  of  materiality  to  the  jury,  who  found  for  the  plaintiffs. 
On  a  motion  for  a  new  trial,  the  Court  was  unanimous  in  setting 
aside  the  yerdict  as  being  against  eyidence,  and  two  of  the  Judges 
thought  that  there  were  sufficient  words  of  reference  to  bring  the 
ease  within  the  authority  of  Seanian  y.  Seeales  (and  certainly  there 
were  words  of  reference)  ;  the  two  other  Judges  gave  no  opinion  on 
the  point.  I  think,  therefore,  that  neither  Seanian  v.  Seeales^  nor 
Bennett  y.  Anderson,  are  any  authorities  in  this  case  in  favour  of 
the  defendant. 

If  I  be  right  in  the  opinion  that  the  policy  alone  contains  the 
contract,  the  question  in  this  case  would  altogether  depend  on  the 

*  The  foUowing  is  the  judgment  of  the  Court  in  Bennett  v.  Anderson : — 

Blackbubnb,  C.  J. 

The  Court  are  of  opinion  that  I  was  wrong  in  the  direction  I  gave  the  juiy  as 
to  the  materiality  or  immateriality  of  the  different  questions  stated  in  the  proposal 
of  assurance ;  the  verdict  must  therefore  be  set  aside,  but  without  costs,  and  with- 
out the  costs  of  this  motion. 

lliere  are  two  distinct  views  of  this  case.  The  declaration  referred  to  in  the 
policy  is  inooiporated  with  it,  therefore  all  the  representations  made  in  that  deda- 
lalion  are  matters  of  wanantj,  and  ought  not  to  have  been  left  as  a  question  for 
the  juiy.  It  is  plain  also  that,  whether  that  instrument  be  incorporated  into  the 
policy  or  not,  it  contains  a  distinct  stipulation,  which  Palmer  accepted,  that  the 
various  matters  contained  therein  were  to  form  the  basis  of  the  contract ;  and  if 
iben  were  any  fiuudulent  concealment,  that  policy  was  to  be  void.  By  that  stipu- 
lation both  parties  have,  in  my  judgment,  as  effectually  concluded  inquiring  into 
the  materiality  or  immateriality  of  the  statements  contained  in  the  declaration  as 
if  th^  had  been  embodied  in  the  policy  itself;  for  they  have  made  an  express 
ftipolation  that  the  questions  therein  should  be  truly  answered,  and  that  there 
should  not  be  either  fraud  or  concealment. 

CaAKPTON,   J. 

I  ooncor.  Hie  opinion  I  entertain  is,  that  this  document  was  incorporated  into 
the  policy ;  it  is  plainly  referred  to  in  it  as  a  declaration,  and  must  be  taken  to 
have  been  the  written  and  attested  one ;  for  no  evidence  is  given  of  any  other» 

VOL.  1  34   L 
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£.  T.  1851.  troe  construction  of  that  document.    The  policj  contains  this  pro- 

Exch.  Cham, 
^-^ viso,  on  which  the  doubt  arises : — "  If  any  thing  so  warranted  as 

▲1?DSR80N 

V.  **  aforesaid  shall  not  be  true,  or  if  any  circumstance  tnaierial  to  this 

VITSOSRA1.D. 

''insurance  shall  not  have  been  truly  stated,  or  shall  have  been 
''misrepresented  or  concealed,  or  shall  not  have  been  fully  and 
"fairly  disclosed  and  communicated  to  the  Company,  or  if  any  fraud 
"  shall  have  been  practised  upon  the  Company,  or  any  &lse  state- 
"  ments  made  to  them  in  or  abomt  the  obtaining  or  effecting  of  this 
"insurance,  this  policy  shall  be  null  and  void."  The  defendant  relies 
on  the  latter  portion  of  it,  and  contends  that  any  false  statement 
made  by  the  assured  in  or  about  the  obtaining  the  insurance  would 
vitiate  the  policy,  no  matter  how  frivolous,  immaterial  or  unimpor- 
tant the  falsely-stated  fact  might  be. 

This  proviso  must  be  considered  as  the  words  of  the  Company, 
being  used  for  their  benefit  in  avoidance  of  the  contract ;  and  if  tiiere 
be  ambiguity  in  it,  it  is  the  Company  that  should  suffer.  The 
policy  contains  several  matters  of  express  warranty,  which  are 
distinctly  stated  in  the  proposal ;  and  though  I  do  not  mean  to  Bay- 
that  there  may  not  be  other  matters  of  warranty  in  other  parts  of 


neither  has  any  other  been  prodnoed  than  that  one  so  proved ;  therefore  unless 
overrule  Scanbin  y.  Sadies,  it  is  plain  that  in  this  case  aU  the  statements  in  that 
proposal  are  matter  of  wananty,  ivhereas  the  case  went  to  the  jmy  as  one  of  repme. 
sentation. 

Perrim,  J. 

I  entertain  a  good  deal  of  donbt  as  to  the  meaning  of  this  dedsialion,  whether 
it  be  matter  of  warranty  or  representation.  I  therefore  on  that  do  not  give  aay 
decided  opinion.  But  whether  that  be  so  or  not,  I  hold  npon  the  tenns  of  tills  pnx. 
posal,  and  the  agreement  by  the  insurer  at  the  end  thereof ,  which  says,  '*  I  hereby 
agree  that  these  form  the  basis  of  the  contract  with  the  Oettnpaliy,  and  that  if 
l3iere  be  theron  any  firandnlent  concealment,  or  nntrae  aklegatioB,  it  is  void.*'  I 
take  it  that  in  this  case,  as  in  eveiy  other  ease  of  contract,  If  "Aere  be  any  frandiw 
lent  concealment,  or  nntrae  allegation,  tiie  policy  is  void,  and  the  parly  Mndiii^ 
himself  must  stand  or  fidl  by  its  troth  or  falsehood. 

MooRB,  J. 

I  also  entertain  considerable  donbts  as  to  whether  this  declaratioa  can  be  incor- 
porated  into  the  policy ;  if  it  be  in  the  policy,  it  amounts  to  a  warranty,  and  moat 
be  adhered  to  strictiy,  no  matter  how  unimportant  its  allegations  are ;  if  it  be  not, 
unless  the  allegations  be  materially  untrue,  it  does  not  signify.  There  is  not  in 
the  policy  a  dear  reference  which  would  import  any  incorponUkm ;  upon  thsKt 
therefore  I  dedine  giving  any  opinion.* 


COMMON  LAW  B£POBTS.  267 

the  policy,  yel  it  appeara  to  me  that  the  express  warranty  of  some  E.  T.  1851. 
matters  funuabes  an  aj^^iunent  that  other  matters  should  not  have     ' , > 

▲MDSBSON 

the  efiect  of  warranty,  nnless  the  inteation  that  they  should  be  so  v. 

IS  clearly  and  unambiguously  expressed* 

In  the  early  part  of  the  proviso  it  is  phun  that,  in  order  to  give 
to  the  concealment  or  misrepresentation  of  a.  fact  the  effect  of  avoid- 
ing the  policy,  the  fact  so  conceal^  or  misrepresented  must  be 
maleriaL  This  is  the  clear  language  of  the  early  pairt  of  the  proviso. 
The  miarepresentation  of  an  immaterial  fact  could  have  no  bearing 
oa  the  contract  which  the  parties  were  entering  into,  and  therefore 
the  parties  provide  that  such  a  misrepresentation  shall  not  disturb 
the  contract.  I  do  not  see  any  substantial  difference  between  a 
nusrepvesentation  of  a  fact  and  the  false  statement  of  one ;  the  one 
is  aa  much  calculated  to  deceive  as  the  other,  and  I  cannot  see  any 
rational  ^t>und  for  supposing  it  to  have  been  the  intention  of  the 
partiee  that  the  false  statement  of  an  immaterial  ftct  should  be  co- 
operative to  destroy  the  contract ;  but  the  misrepresentation  of  a 
fiiaiilar  fact  should  be  innocuous  and  harmless.  In  reason  and  com- 
mon sense,  parties  who  enter  into  contracts  do  not  introduce  into  or 
incumber  them  with  matters  frivolous  or  immaterial,  and  in  the 
oonstraction  of  contracts  I  think  it  should  never  be  held  that  the 
parties  intended  to  make  the  validity  of  their  contract  depend  on 
matters  irrelevant  and  immaterial,  unless  the  words  used  are  express 
and  unambiguous. 

On  these  principles  I  have  brought  my  mind  to  the  conclusion  that 
the  true  construction  of  the  proviso  is  this,  that  the  word  *'  material,'' 
which  occurs  in  the  early  part  of  the  proviso,  pervades  the  whole  of 
it ;  the  construction  of  the  whole  sentence  then  would  be,  '^  if  you 
*'  conceal  a  material  fact,  the  policy  shall  be  void ;  if  you  misrepre* 
''sent  a  material  fact,  the  policy  shall  be  void ;  if  you  falsely  state 
*'a  aaaterial  fact,  the  contract  shall  be  void."  This  constructioa 
woul4  give  effect  to  every  part  of  it.  I  further  think  this  construc- 
tien  is  hirlj  borne  out  by  the  very  words  of  the  part  of  the  proviso 
on  which  the  defendant  relies : — *'  Any  false  statement  made  to  them 
Ml  or  itbaui  the.  obtaining  or  effecting  of  this  insurance."  It  appeara 
to  me  that  the  fair  import  of  those  words  is,  the  false  statement  of 


-       y 
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E.  T.  1851.  something  that  might  have  induced  the  Company  to  effiact  the  insur- 
ance— ^that  is,  the  false  statement  of  something  materiaL 

I  admit  that  the  parties  may  make  the  yaUditj  of  their  contracts 
depend  on  matters  however  trivial  or  ahsurd ;  but  if  such  be  their 
intention,  they  should  express  it  in  clear  and  unambiguous  language. 
If  the  intention  of  the  Company  was  that  imputed  to  them  by  the 
defendant,  what  more  easy  than  to  have  added  the  words  *^  material 
or  immaterial"  after  the  words  ^* false  statements?"  the  intention 
then  would  be  dearly  expressed,  and  effect  might  be  given  to  it 
I  think  that  results  the  most  dangerous  would  follow  fi:t>m  the  de- 
fendant's construction ;  the  words  ^*  false  statements"  in  the  proviso 
would  include  statements  by  word  of  mouth  as  well  as  written  or 
printed  ones.    I  feel  great  difficulty  in  saying  that  it  is  competent 
for  parties  to  make  a  contract  depend  on  something  not  to  be  found 
in  the  contract  itself.    That  general  reference  to  a  fiedse  statement 
would  let  in  parol  evidence  to  vary  and  modify  the  written  contract  $ 
and  I  feel  great  difficulty  in  saying  that  it  would  be  competent  for 
parties  to  vary  their  contract  by  such  a  mode  of  reference  as  that 
contained  in  the  proviso.    If  it  had  direct  reference,  then  the  parties 
would  know  what  they  are  providing  against ;  but  if  you  say  that 
any  false  statement  will  have  the  effect  of  avoiding  the  policy,  you 
leave  it  to  conjecture  what  it  is,  and  such  a  construction  would 
trench  on  the  general  rule,  that  you  cannot  add  to,  alter  or  vary  a 
written  instrument  by  parol  evidence.    A  verbal  statement  of  a 
material  fact  may  perhaps  be  carried  accurately  in  the  recollection ; 
but  a  verbal  statement  of  an  immaterial  one  usually  makes  little 
impression  on  the  memory.    But  if  the  defendant's  construction  be 
right,  the  validity  of  the  policy  might,  after  a  long  lapse  of  years, 
be  made  to  depend  on  the  fidlible  recollection  of  what  was  said  as  to 
a  matter  perfectly  trivial  and  unimportant ;  and  it  would  be  too 
much  to  allow  a  Company  to  introduce  a  statement  of  that  general 
nature,  when  they  had  the  power  of  making  it  distinct  and  dear. 

I  have  but  one  observation  more  to  make.  It  is  a  clear  and 
settled  rule  of  law  with  respect  to  policies  of  insurance,  that  the  con- 
cealment, false  statement,  or  misrepresentation  of  a  material  fact, 
would  of  itself  vitiate  the  policy,  though  the  policy  did  not  oontun 
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any  proriso  to  that  effect.    It  appears  to  me  that  the  proviso  in  the  E.  T.  1851. 
policy  is  nothing  but  the  introdnction  of  the  rule  of  law  to  effect  a     « — ^ '* 

AKDERSON 

purpose  which  the  mere  mle  of  law  would  not  effect.    The  rule  of  v. 

law  would  avoid  the  policy,  but  would  not  forfeit  the  premiums.  In 
this  case  the  proviso  is  introduced  to  accomplish  both  objects — the 
avoiding  of  the  policy,  and  the  forfeiture  of  the  premiums. 

On  the  whole,  my  opinion  is,  that  the  judgment  of  the  Court  of 
Exchequer  should  be  affirmed. 


Jackson,  J. 

The  question  presented  to  the  Court  by  this  record  is,  whether 
the  materiality  of  the  answers  given  by  the  assured  to  certain  ques- 
tions proposed  to  him  by  the  Insurance  Company,  when  about 
effecting  the  policy,  and  upon  the  falsehood  of  which  the  defendants 
rely  as  avoiding  the  contract,  of  insurance,  whether,  I  say,  the 
materiality  of  such  answers  should  or  should  not  have  been  sub- 
mitted to  the  jury  ?  This  question  has  been  discussed  before  us, 
and  also  before  the  Court  below,  as  depending  upon  another — 
namely,  whether  the  answers  are  to  be  deemed  matters  of  warranty, 
or  matters  of  mere  representation  ? 

With  reference  to  the  view  I  take,  I  think  the  question  would  be 
better  stated  thus.  Is  the  truth  of  the  answer  made  part  of  the  con- 
tract of  insurance  by  both  parties  to  the  contract  ?  If  it  be,  it  affords 
an  answer  to  both  the  former  questions,  and  is  decisive  of  this  case ; 
for'then  the  answers  are  clearly  matter  of  warranty,  and  if  so  their 
materiality  or  immateriality  ought  not  to  have  been  submitted  to  the 
jury. 

This  case  is  very  important  as  affecting  a  larger  number  of 
policies.  It  appears  on  this  record  that  the  deceased  Patrick  Fitz- 
gerald made  a  proposal  or  declaration  to  the  defendants  (the  Insurance 
Company),  containing  certain  questions  by  them,  and  his  answers 
thereto. — [His  Lordship  read  the  proposal  and  agreement  at  foot 
thereof.] 

Observe  this  agreement  makes  the  truth  of  the  statements  in  the 
proposal  the  basis  of  the  contract  to  be  entered  into  between  the 
parties.    This  was  followed  up  by  the  effecting  of  the  policy,  and  I 
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£.  T.  1851.  rnoBt  call  fittei|tiiOii  to  the  pioviao  in  the  policy  which  I  oowider  the 

Exek.  Chum, 
> V most  important  part  of  that  document.    It  may  be  dii^lded  into  four 

ANDBRflOir 

V,  daiises ;  the  first,  with  reference  to  the  insured  leaving  the  coontiy, 

and  other  matters  not  important  to  the  present  question  i  then  the 
second  clause  is^  '^  or  if  any  thing  so  warranted  as  aforesaid  shaU 
not  be  true,''  and  th^  third  clause,  ^*  or  if  any  circumaianoe  material 
**  to  this  insurance  shall  not  have  been  truly  stated,  or  diall  haTO  been 
''  misrepresented^  or  concealed,  or  shall  not  have  been  fully  and  fairly 
** disclosed  and  communicated  to  the  Company;"  and  the  fourth 
is,  *'  or  if  any  fraud  shall  have  been  practised  upon  the  Company, 
"  or  any  false  statements  made  to  them  in  (ht  aboot  the  obtaining  or 
'*  etfeeting  of  this  insurance,  the  pcdiey  AaXL  be  bi|U  and  Toid."* 
By  inserting  this  proviso^  espeeially  the  last  clause,  I  think  the 
Company  appears  to  follow  the  advice  Cff  Lord  Kenyon  and  his 
Brethren  in  WorsUjf  v.  IFom^ (a),  eadeavouring  thereby  to  protect 
themselves  from  fraud.  Lord  Kenyon  there  says :— ^  Lunumnoe  Ckim* 
<*  panics  enter  into  very  extensive  eeiitraets,  and,  as  we  too  often 
'^  see  in  Courts  of  Justice,  are  liable  to  great  fraud  and  impooition. 
^*  Common  prudence  therefore  suggests  the  profuriety  of  taking  all 
« possible  care  to  protect  themselves  from  fraud  when  they  make 
^  these  contracts."    And  Justice  Ashuist  adds :— r*^  It  is  well  known 
"that  great  frauds  are  practised  on  Insurance  Companies,   and 
"therefore  it  behoves  them  to  take  all  care  to  prevent  fraud ; "  and 
Justice  Lawrence  says:*~"It  is  a  duty,  the  office  owes  to  the 
"  public  as  well  i|s  to  Uiemselves  to  take  every  precaution  |o  prptect 
» themselves  against  fraud."    I  do  not  eite  that  case  for  the  paint 
decided,  which  was  as  to  a  condition  precedent  in  the  policjr,  bat  for 
the  exceUent  advice  given  to  InsurAOQC  CQi^|i«nieQ,  and  whiqh  I 
consider  well  deserving  the  ccmsidenMiQQ  of  the  Courts  before  whfm 
the  construction  of  these  contracts  come. 

Now  ^diat  appears  on  this  roeord?  The  proposal  or  deiiclaration 
bears  date  the  I7th  of  June  1846,  and  the  policy  the  8th  of  August 
1846.  Between  the  3rd  of  April  and  the  l7th  of  June  1846»  the 
deceased  applied  to  no  less  tbita  eiighli  insurance  offices  i  his  prof^gsal 
was  accepted  by  three  and  rejected  by  five ;  one  of  these  proposals 

(«)  6  T.  B.  710. 
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was  in  May,  the  very  month  before  the  present  proposal  was  made  E.  T.  1851. 

to  the  defendants.    Coold  all  this  have  escaped  his  memory?     And     < — -^^v— ^ 

yet  he  states  in  this  proposal  that  he  had  not  offered  himself  to  any  v. 

other  Company.    On  the  same  day,  viz.,  the  17th  of  June  1846,  the 

Tery  day  of  this  proposal,  it  appears  firom  the  evidence  that  he  stated 

in  his  answers  to  the  Family  Endowment  Company  his  rejection  by 

the  National  Company ;  and  he  gives  a  reason  for  his  rejection.    It 

appears  further  that  Patrick  Fitsgerald  died  on  the  8th  of  December 

1846,  four  months  after  effecting  the  policy.    Again,  it  appears  he 

describes  himself  in  hb  proposal,  and  is  described  in  the  policy, 

'^ nurseryman ;"  that    description    is    false;    he  was,    in   fact,   a 

wretchedly  poor  labourer;  and  we  find  him  in  the  Summer  of 

1846  applying  to  Thomi»  Fitzgerald  for  very  small  sums  of  money. 

It  further  appears  the  plaintiff  had  not  one  farthing  to  take  out 

probate  or  administration.    She  was  in  great  distress,  and  Dowling 

gave  her  money  to  take  out  administration.    He  appears  on  the 

record  to  be  personally  interested,  and  to  have  employed  and  hired 

the  deceased  to  effect  the  policies.   The  deceased  also  told  Fitzgerald 

the  witness,  in  the  Summer  of  1846,  that  he  had  had  a  spitting  of 

blood ;  and  it  appears  also  that  two  of  his  sisters  died  of  consump- 

tioa.     Dowling  further  appears  to  have  paid  for  six  certificates  of 

death,  and  to  have  paid  a  trifle  for  each  policy.     He  obtaioed  six 

assignments  of  policies  on  Patrick  Fitzgerald's  lifd^  and  appears  to 

be  a  dealer  in  fraudulent  policies. 

I  mention  these  matters  as  calling  on  us  to  lode  carefully  and 
even  jealously  in  ordBr  to  see  whether  we  be  Compelled  by  any  rule 
ar  principle  of  law  to  ratify  so  nefarious  a  transaction.  In  short,  the 
proposal  is  a  tissue  of  falsehood  and  misrepresentation. 

I  may  here  add  a  remark  as  to  the  description  of  the  deceased, 
his  profession  or  business.  He  is  described,  as  I  have  stated,  in  the 
policy  as  ''a  nurseryman;"  the  falsehood  of  that  description  is 
proved,  and  no  evidence  whatever  is  offered  of  its  truth.  That  was 
a  matter  of  express  warranty  in  the  policy,  and  it  is  remarkable  that 
DO  objection  was  taken  at  the  trial  on  that  ground. 

I  have  read  from  the  proposal  the  a^^ement  of  the  assured  "at 
the  foot  thereof.    Now,  see  what  the  Company  have  inserted  in  ike 
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£.  T.  1861.  policy  which  the  assured  has  accepted.     Firat^  they  haye  introdaced 

Exch,  Cham.  ,  .       •      #•  *  i  •     ai 

'-  ^v-  '^     certain  matters  in  the  form  of  express  warranty,  and  in  the  provisa 

V.  at  foot  they  stipulate  that  the  falsehood  of  any  of  these  matters  shall 

VITZOEaAU>. 

annul  the  policy.  Secondly,  lest  they  might  be  defrauded  by  the 
withholding  of  material  facts,  or  by  the  fraudulent  misrepresentation 
of  other  material  matters,  though  not  embodied  in  the  questiona,  to 
which  they  require  distinct  answers,  they  stipulate  that  such  with- 
holding or  misrepresentation  shall  ayoid  the  policy.  But  again,  the 
Company  had  selected  certain  matters  for  distinct  inquiry,  and 
shaped  their  questions  accordingly.  It  was  for  them  to  decide  for 
themselyes  how  &r  the  information  they  thus  sought  was  material 
or  not  ?  They  deemed  them,  no  doubt,  material  to  guide  them  in 
accepting  or  rejecting  the  risk.  They  had  a  perfect  right  to  stipu- 
late in  the  policy  (and  I  will  say  prudence  required  they  should  do 
so)  that  the  logical  falsehood  of  any  of  these  statements,  or  of  any 
statement  made  by  the  assured  in  or  about  the  obtaining  or  effecting 
the  insurance,  should  annul  the  policy.  They  were  entitled  to  judge 
for  themselyes,  and  to  withdraw  from  the  jury  the  question  of  mate- 
riality. The  question  then  arises,  haye  they  done  so  ?  I  think  they 
haye  most  distinctly.  The  proyiso,  after  other  clauses,  proyides, 
''  or  if  any  thing  so  warranted  as  aforesaid  shall  not  be  tru^  or  if 
**anj  circumstance  material  to  this  insurance  shall  not  haye  been 
**  truly  stated,  or  shall  haye  been  misrepresented  or  concealed,  or 
**  shall  not  haye  been  fully  and  fairly  disclosed  and  communicated 
**  to  the  Company ;  or  if  any  fraud  shall  haye  been  practised  on  the 
<<  Company,  or  any  false  statements  made  to  them  in  or  about  the 
''obtaining  or  effecting  of  this  insurance,  this  policy  shall  be  null 
"  and  yoid,  and  all  monies  paid  by  or  on  behalf  of  the  said  Patrick 
*'  Fitzgerald  on  account  of  the  said  insurance  shall  be  forfeited." 

Now,  it  is  to  be  obsenred  that  this  proyiso  is  diyided  into  distinct 
clauses,  each  in  fact  a  distinct  proyiso — each  introduced  by  the 
words  "  or  if,"  which  I  consider  equiyalent  to  ''  proyided  also."  It 
is  in  the  third  clause  alone  the  word  ''material"  occurs.  This 
word  affects  eyery  part  of  that  clause  or  proyiso.  The  matters  not 
irufy  stated  or  misrepresented^  or  concealed^  or  not  fiMy  and  fairfy 
disclosed  and  eommw/deaied  to  the  Company,  must  all  be 
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in  order  to  annul  the  policy.     The  word  "material"  is  not  in  the  E.  T,  1851. 

Exch.  Cham, 
fourth  clause  or  proviso.     The  contracting  parties  not  having  m- ' 

ANDERSON 

serted  it,  are  the  Court  to  insert  it,  unless  compelled  by  the  rules  of  v. 

FITZQSRALD. 

fair  construction  ?  To  do  so  would  be  to  make  a  contract  for  the 
parties  which  they  have  not  made  for  themselves.  Does  fair  con- 
struction require  the  insertion  of  that  word  in  the  fourth  clause  or 
proviso  ?  I  certainly  think  not.  The  Barons  of  the  Exchequer,  to 
whose  judgments  I  shall  presently  have  occasion  to  refer,  appear  to 
have  doubted  it. 

Now,  if  a  case  were  required  to  manifest  the  prudence,  if  not  the 
necessity  of  providing,  as  the  Company  have  done  in  the  last  clause, 
and  of  withdrawing  from  the  jury  the  question  of  materiality,  the 
facts  appearing  on  the  record  furnish  such  a  case.  One  of  the 
questions  proposed  by  the  Company  is  this : — "  Has  the  party's  life 
"been  accepted  or  refused  at  any  other  office,  and  if  accepted,  was  it 
*'at  the  usual  premium,  or  with  what  addition?"  The  answer  to  this 
question  is,  "  No."  Now,  is  it  possible  to  raise  a  doubt  as  to  the 
materiality  of  the  subject-matter  of  this  question  and  answer  ?  If 
the  party  had  answered  truly  that  he  had  been  rejected  at  five  other 
insurance  offices,  it  would  have  put  the  Company  upon  inquiry,  and 
afforded  th^n  the  clue  for  obtaining  information.  There  must  have 
been  a  reason  for  such  rejections;  the  record  shows  there  was. 
The  learned  Judge,  however,  left  the  question  of  materiality  to  the 
jury,  and  they  found  tbese  statements  to  be  immaterial. 

There  are  other  matters  equally  important  and  material  interro- 

gated  to  in  the  proposal.    As  for  instance,  **  whether  any  member  of 

"'Fitzgerald's  family  died  of  consumption  or  any  pulmonary  com- 

"plaint?"  the  answer  is,  **  No."  It  appears,  however,  in  the  evidence 

upon  this  record,  that  two  of  his  sisters  had  died  of  consumption. 

But  it  is  unnecessary  to  go  through  the  instances,  one  suffices,  if  the 

learned  Judge's  charge  as  to  it  was  erroneous.    TVell  might  one  of 

the  kamed  Barons  (Bichakds)  say,  in  giving  his  judgment  in  the 

Court  below,  he  was  astonished  that  any  respectable  jury  should 

have  found  such  a  verdict,  and  I  agree  in  the  opinion  that  has  been 

expressed  by  my  Brother  Mooke,  that  if  a  motion  had  been  made 

to  set  aside  this  verdict  it  would  not  have  stood  for  a  moment.      So 
VOL.  1.  35  L 
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£.  T.  1851.  many  people  traffic  on  these  fraudulent  insnraoees,  and  so  many 
« — ^v*— ^'    who  serve  on  juries  become  inddentallj  interested  |n  snch  policies 
V.  as  creditors  or  mends  of  the.  assured,  that  Insurance  Companies 

have  no  security  against  fraud,  unless  Courts  of  Justice  shall  take 
•care  that  they  have  at  least  the  full  and  fair  benefit  of  their  express 
stipulations.  If  it  be  deemed  right,  let  the  law  be  that  Insurance 
Companies  shall,  at  their  peril,  satisfy  themselves  upon  all  points 
before  they  grant  a  policy,  and  shall  not  afterwards  be  at  liber^  to 
raise  any  questions,  except  forgery,  to  avoid  their  liability  on 
policies ;  but  until  such  be  made  the  law,  I  conceive  that  Insurance 
Companies  should  have  the  protection  of  the  contracts  they  have 
entered  into.  But  I  doubt  much  the  policy  of  adopting  such  a  role, 
seeing  how  much  Insurance  Companies  must  necessarily  depend  on 
the  statements  of  the  assured. 

In  this  case  it  appears  to  me  perfectly  clear  that  the  Company 
have  expressly  stipulated  that  any  false  statement  made  tsi  or  about 
the  obtaining  of  the  policy  shall  render  it  void  and  forfeit  the  pre- 
miums, and  the  plaintiff's  Counsel  plainly  so  understood  it ;  for  the 
declaration  in  the  first  and  second  counts,  framed  on  the  policy,  avers 
the  truth  of  these  statements.      I  do  not  hold  that  the  effect  of  the 
binding  clauses  in  the  preceding  part  of  this  policy  can  be  done 
away  by  any  ambiguous  or  equivocal  expressions  in  the  subsequent 
proviso.    My  opinion  proceeds  on  this,  that  the  whole  policy  is  the 
contract  of  the  parties,  and  that  the  words  of  the  proviso  in  the  last 
claose  are  as  distinct  and  unequivocal  as  any  other  part  of  the 
policy.    I  think  then  the  proper  and  only  questions  for  the  joxy 
(on  this  part  of  the  case)  were — ^first,  did  the  assured  make  the 
statements  in  question  ?   Were  they  true  or  fiilse?      If  false,  were 
they  made  in  and  about  the  obtaining  of  the  policy  in  question  ? 
K  the  jury  found  these  points  with  the  Company  they  should  have 
found  their  verdict  for  the  defendants.      But  the  learned  Judge 
added  to  these  inquiries  the  question  of  maierMity.     In  this,  I 
think,  with  great  respect  for  my  learned  Brother,  his  directicm  was 
wrong,'  and  the  exceptions  to  his  charge  should  have  been  allowed. 
This  case  appears  to  have  been  decided  by  the  learned  Barons  on 
the  following  grounds,  viz.,  that  the  matters  rdied  on  by  the  Com* 
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panj  are  only  matters  of  representoHan,  not  of  warraniiff  the  E.  T.  1861. 

Exch*  Chan. 
proposal  or  declaratiop  not  being  embodied  in  the  policy,  nor  refer-     v. — ^— — ^ 

AHBBB60N 

ence  made  to  the  proposal  by  words  firee  from  doubt  or  ambiguity,  v. 

and  that  the  words  of  the  proviso,  being  the  words  of  the  Company, 
should  be  taken  most  strongly  against  them,  and  most  favourably  for 
the  assured.  It  is  true  the  policy  is  only  executed  by  the  Company. 
These  contracts  are  peculiar  in  that  respect.  They  are  generally  in 
the  nature  of  deeds  poIL  But  if  I  be  right  that  the  proviso  is  free 
from  ambiguity,  this  rule  of  construction  does  not  apply.  I  am 
inclined  to  think  that  too  much  of  technicality  has  been  introduced 
in  the  cases  decided  of  late  upon  policies  on  the  subject  of  represen- 
tation and  warranty.  It  appears  to  me  rather  unreasonable  to  hold 
that  when  statemetUa  in  answer  to  specific  questions  put  by  the 
Company  are  answered  by  the  assured,  and  he  agrees  in  writing  at 
foot  of  his  answers  that  these  statements  shall  form  the  beuis  of  the 
contract,  yet  that  they  shall  not  be  deemed  any  part  of  the  contract 
of  insurance.  It  would  appear  more  just  and  reasonable  to  hold 
that  the  proposal  signed  by  the  assured  was  the  Company's  part,  and 
the  policy  signed  on  behalf  of  the  Company  the  assured's  part  of 
the  contract.  Can  it  be  doubted  that  the  proposal  of  Fitzgerald 
refers  to  this  policy  ?  Many  of  its  contents  identify  them^-the 
name  of  the  Company  at  top,  the  description  of  Fitzgerald,  his 
age^  and  the  amount  insured.  There  is  no  evidence  of  any  other 
pdicj  granted  by  this  Company  on  Fitzgerald's  life :  de  non  appa- 
renHbus  ei  de  non  existenUbut  eadem  est  ratio.  If  reference  from 
the  policy  to  the  proposal  incorporates  the  latter  in  the  policy,  why 
should  not  reference  from  the  proposal  to  the  policy  identify  them  as 
part  of  the  same  contract  ? 

I  think  all  must  feel  the  justice  and  good  sense  of  the  observa- 
tiooEis  which  fell  from  the  Court  of  Queen's  B«ich  in  the  case  of 
Befmeti  v.  Anderson^  referred  to  by  Babor  Bichaeds  in  giving 
judgment  in  the  Court  below.  Surely  good  faith  and  the  absence 
of  aU  fr^ud  or  deceit  ought  to  be  held  essential  to  the  binding 
efficaey  of  all  contracts.  In  the  case  of  BenneU  v.  Ander$on  the 
Chikf  Justice  is  reported  to  have  said— [reads  judgment] — 
Ahboogh  the  principles  stated  by  the  Judgea  in  that  case  would 
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E.  T.  1851.  materially  bear  upon  the  facts  of  this  case,  I  do  not  found  my 

Exch.  Cham.  ,      ,         , 

' ^-^^^     judgment  upon  them,  because,  whether  the  proposal  or  declaration 

ANDERSON 

V,  in  this  case  is  to  be  deemed  part  of  the  contract  of  insurance  or  not, 

I  find  here  in  this  policj  itself,  in  the  last  clause  of  the  proviso,  or 
rather  in  the  last  proviso,  the  stipulation  which  binds  the  assured 
who  accepted  the  policy,  as  well  as  the  Company  who  granted  it : — 
*'  If  any  false  statement  be  made  to  the  Company  in  or  abotU  the 
^  obtaining  or  effecting  of  this  insurance,  this  policy  shall  be  null 
*'  and  void,  and  all  money  paid  on  account  of  it  shaU  be  forfeited." 
Upon  the  whole  then  I  have  arrived  at  the  conclusion,  without, 
as  I  conceive,  contravening  the  principles  of  law  deducible  from  the 
decisions  on  questions  of  insurance,  or  rather,  I  should  say,  in  strict 
accordance  with  them,  that  the  mere  logical  falsehood  of  a  statement 
made  in  and  about  the  obtaining  of  this  insurance  should  annul 
this  policy  according  to  the  true  construction  of  the  proviso,  with- 
out regard  to  the  question  of  materiality  or  immateriality.  I 
should  consider  it  a  painful  duty  had  I  formed  a  contrary  opinion, 
and  found  myself  compelled  by  authority  to  affirm  the  judgment, 
and  thereby  to  give  effect  to  what  appears  to  me  on  this  record  to 
have  been  as  gross  a  fraud  as  I  believe  was  ever  practised  on  an 
Insurance  Company.  The  statements  in  question,  however,  were 
not  only  logically  untrue,  but  false,  to  the  knowledge  of  the  party 
making  them ;  and  if  the  truth  had  been  declared,  it  would  manifestly 
have  been  most  material  in  enabling  the  Company  to  institute 
inquiries,  and  to  judge  of  the  risk  to  be  insured  against,  although 
the  jury  have  found  those  statements  to  be  immaterial.  My  opinion 
therefore  is  that  the  learned  Judge  should  have  charged  the  jury  to 
the  effect  required  by  the  Counsel  for  the  defendants,  as  stated  in 
the  exceptions ;  that  not  having  done  so,  but  having  left  the  question 
of  the  materiality  to  the  jury,  the  exceptions  should  have  been 
allowed,  and  therefore  the  judgment  overruling  them  should  be 
reversed  accordingly. 

Lefboy,  B.,  after  stating  the  exceptions,  proceeded  to  say : — 
The  questions  arising  upon  those  exceptions  is,  whether  the  sub- 
ject-matter of  them  consists  of  matter  of  warranty?    and  that 
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depends  on  the  qnestionB  whether  these  several  particulars  consti-  E.  T.  1861. 

Exck.  Cham, 
tuted  part  of  the  contract  between  the  parties ;  that  is,  whether  thej     < , ' 

ANDERSON 

were  embodied  in  the  policy  in  terms,  or  by  such  a  distinct  reference  v. 

to  the  proposal  as  to  ascertain  that  it,  and  consequently  evei^  thing 
contained  in  it,  were  matters  for  the  truth  of  which  the  insured 
engaged,  irrespectiye  of  their  materiality  ?  That  this  is  the  rule  by 
which  the  validity  of  these  exceptions  is  to  be  tried,  I  apprehend 
there  can  be  no  doubt.  It  was  so  laid  down  in  Scanlan  v.  ScealeSy 
agreeably  to  former  decisions.  In  that  case  the  matters  there  in 
question  were  not  in  terms  introduced  into  the  policy ;  but  the 
policy  referred  to  the  proposal  in  which  they  were  contained,  as 
^^  Deposited  in  the  office  of  the  Company,  and  thereby  declared  to 
be  the  basis  and  conditions  of  the  contract;"  accordingly  it  was 
held  in  that  case  that  the  statements  contained  in  the  proposal  were 
as  much  matter  of  warranty  as  if  they  had  been  in  terms  set  out  in 
the  policy, — ^the  document  in  which  they  were  contained  being 
identified  and  ascertained  by  the  reference  to  it  in  the  policy.  But 
in  the  present  case  the  proposal  is  not  referred  to  by  the  policy  by 
any  specific  identification. 

It  has  indeed  been  argued  that  the  words  at  the  end  of  the  pro- 
viso may  be  considered  as  a  sufficient  reference  to  the  proposal. 
The  words  on  which  the  argument  is  founded  are  these,  "  or  any 
''false  statement  made  to  them  in  and  about  the  efiecting  the  insur- 
''ance."  But  there  is  no  authority  for  giving  to  words  so  vague 
and  general  the  efiect  of  identifying  the  proposal  or  any  particular 
matter  contained  in  it  as  the  object  referred  to.  These  words  apply 
equally  to  statements  written  or  verbal — ^to  falsehood  known  or 
unknown — ^to  matters  material  or  immaterial.  It  would  also  be 
inconsistent  with  other  parts  of  the  policy  to  hold  these  words  as 
intended  to  create  a  warranty ;  if  we  look  at  the  context  and  apply 
ihe  rale  ''  noseiiur  a  sociiSy*^  we  shall  find  this  part  of  the  proviso 
expressly  referring  to  **  any  circumstances  material,  or  in  respect 
of  which  any  Jraud  should  have  been  practised,"  which  would  have 
been  wholly  unnecessary  if  a  warranty  was  intended  to  have  been 
given  as  to  eveiy  circumstance  or  statement  that  occurred  in  or 
about  effecting  the  policy.    Indeed,  if  we  look  back  to  the  beginning 
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E.  T.  1861.  of  the  policj  we  shall  find  a  warranty  in  express  and  technical  terni» 

t — Iv *    against  a  variety  of  specified  diseases,  winding  up  with  **  any  disease 

t).  or  disorder  tending  to  the  shortening  of  life,"  followed  by  these 

words  in  the  proyiso,  "  if  any  thing  so  warranted  as  aforesaid  should 
not  be  trae/'  contrasted  with  the  words,  <'  or  if  any  circumstanoea 
material  to  the  insurance  should  not  haye  been  truly  stated,"  dsc, 
which  seems  plainly  to  confine  the  warranty  to  things  so  warranted  aa 
aforesaidy  and  to  show  that  it  was  not  intended  to  apply  to  any  thing 
thereinafter  mentioned,  especially  to  things  incidentally  relating  to 
the  health  of  the  insured,  as  to  which  tbe  Company  had  guarded 
themselyes  by  a  full  and  technical  warranty.  It  appears  to  me  that 
the  true  object  of  the  proviso  was  not  to  enlarge  the  warranty  in  the 
previous  part  of  the  deed  (which  would  not  be  its  legal  or  proper 
province),  but  to  amount  to  this,  that  notwithstanding  the  Company 
having  guarded  themselves  by  the  warranty  as  to  certain  specified 
matters,  the  insured  should  be  liable  for  any  wilful  or  fraudulent 
misrepresentation,  or  concealment  of  any  other  things  maierial  in 
or  about  effecting  the  insurance.  It  has  also  been  argued  that  the 
agreement  at  the  end  of  the  proposal  amounts  of  itself  to  a  warranty 
of  every  thing  stated  in  the  proposal,  and  that  the  matters  in  the 
exceptions  are  to  be  found  there.  This  would  be  so  if  the  policy 
referred  to  the  proposal  so  as  to  show  beyond  a  doubt  (as  was  done 
in  Seanlan  v.  SeecUes)  that  it  was  intended  to  make  the  proposal 
**  the  basis  and  conditions  of  the  contract."  But  the  proposal  is  a 
separate  and  independent  document,  not  of  itself  forming  the  con- 
tract between  the  parties  on  which  the  suit  is  depending,  and  can 
only  be  made  so  by  a  distinct  and  sufficient  reference.  On  the  whole, 
I  cannot  come  to  the  conclusion  that  it  was  the  intention  of  the 
parties  to  make  the  statements  contained  in  the  exceptions  matter  of 
warranty,  or  to  subject  the  insured  to  any  liability,  unless  they  were 
material  as  well  as  false.  The  jury  may  not  have  been  warranted 
in  finding  the  verdict  they  have  done;  but  the  proper  course  to 
remedy  that  would  have  been  by  a  motion  for  a  new  trial ;  but*  in 
my  opinion  the  charge  of  the  learned  Judge  was  right,  and  the 
judgment  of  the  Court  below  should  be  afBrmed. 
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Baix,  J.  E.  T.  1861. 

Whatever  may  be  the  true  constpuction  of  the  terms,  ^*  in  case  of     1.^ >' 

**  anj  nlse  statement  in  or  about  the  obtaining  or  effecting  of  this  9. 

**  insurance,'*  two  consequences  must  follow  by  the  express  terms  of 
the  policy  from  the  breach  of  that  proviso.  First,  the  policy  is  void ; 
and  secondly,  the  premiums  are  aU  forfeited. 

Now,  it  is  to  be  observed  that  only  for  this  express  provision, 
akhough  the  assured  may  have  made  statements  untrue  in/act^  and 
by  reason  of  their  having  amounted  to  a  warranty  fatal  to  the 
policy,  yet  if  not  false  to  his  own  knowledge,  he  may  have  recovered 
bock  the  premiums  he  had  paid :  Feise  v.  Parkinson  (a) ;  whereas 
the  effect  of  this  proviso  is  to  strip  him  of  that  right,  whether  the 
statements  be  ethically  or  logically  false ;  that  is,  whether  false  to 
his  own  knowledge  or  not.     The  case  of  Ducket  v.  Williams  (b) 
appears  a  direct  authority  to  this  effect.    Accordingly,  if  any  state- 
ment were  made  by  the  assured  in  this  case  "in  or  about  the 
obtaining  of  the  policy,"  which  turned  out  to  be  false  in  point  of 
fact,  though  he  believed  it  to  be  true,  and  was  altogether  guiltless 
of  any  intention  to  deceive,  he  thereby  incurred  the  forfeiture  not  of 
the  policy  only,  but  likewise  of  all  the  monies  he  may  have  paid 
firom  time  to  time  for  the  premiums.     It  is  under  such  circum- 
stances that  the  Company  contend  that  the  assured  is  to  incur  this 
double  forfeiture,  not  merely  if  the  false  statement  were  material  to 
the  insurance,  but  even  if  it  were  altogether  immaterial,  amounting 
it  may  be  to  nothing  more  than  idle  gossip,  in  case  it  related  to  or 
was  made  **  in  or  about "  the  effecting  of  the  insurance. 

If  such  be  the  true  construction  of  the  proviso,  the  Company  are 
of  course  entitled  to  the  benefit  of  it,  however  harsh  it  may  be  in  its 
consequences  to  the  assured;  but  it  strikes  me  that,  before  we 
adopt  it,  we  should  be  satisfied  by  unequivocal  evidence  that  such 
was  the  intention  of  the  parties  to  the  contract.  Have  we  such 
evidence  in  this  case?  The  Company  rely  upon  the  proposal  of 
the  assured,  with  the  agreement  at  foot  of  it,  as  well  as  upon  the 
contents  of  the  policy  itself,  as  establishing  their  construction  of  the 

(a)  4  Taunt.  640.  (b)  2  Cro.  ft  Mees.  S5. 
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£.  T.  1851.       But  do  these  documents  import  that  a  representation  hj  the 

Exch,  Cham. 
sr- — '     assured,  purely  immaterial,  and  in  no  way  calculated  to  induce  the 

ANDERSON 

V,  Company  to  take  the  risk,  if  it  turned  out  to  he  unfounded,  though 

riTZGEKALD. 

the  assured  helieyed  it  to  he  true,  was  intended  to  operate  as  a  for- 
feiture as  well  of  the  policy  as  of  the  premiums  paid  on  foot  of  it  ? 
First,  as  to  the  proposaL  This  document  contains  a  series  of  ques- 
tions put  to  the  assured  on  hehalf  of  the  Company,  together  with 
his  answers  thereto.  These  questions  and  answers  appear  to  be  for 
the  most  part  more  or  less  material  to  the  insurance,  though  the 
materiality  of  some  few  of  them  is,  perhaps,  not  apparent.  Then 
comes  the  agreement  of  the  assured  at  foot  of  the  document,  to  this 
effect,  that  the  particulars  thereinbefore  mentioned  should  form  the 
basis  of  the  contract  between  him  and  the  Company,  and  it  proceeds 
thus : — "  And  if  there  be  any  fraudulent  concealment  or  untrue 
'*  allegation  therein,  or  any  circumstance  material  to  this  insurance 
"  shall  not  have  been  fully  communicated  to  the  Company,  or  there 
*^  shall  be  any  fraud  or  mis-statement,  all  money  which  shall  have 
**  been  paid  on  account  of  this  insurance  shall  become  forfeited,  and 
"  the  policy  be  void." 

It  thus  appears  that  in  this  document,  purporting  to  contain  the 
basis  of  the  contract  between  the  parties,  the  stipulation  on  the  part 
of  the  assured,  the  breach  whereof  is  to  avoid  the  policy,  has  relation 
expressly  either  to  matters  of  fraud,  or  other  circumstances  meUerial 
to  the  insurance.  Then  comes  the  policy  itself,  which  contains  the 
contract,  as  finally  settled  between  the  parties.  It  commences  by 
selecting  from  the  proposal  of  the  assured,  which  purported  to  con- 
tain the  basis  of  the  contract,  certain  of  the  statements  made  by 
him  in  answer  to  the  questions  put  to  him  by  the  Company, 
and  these  selected  statements  it  constitutes  in  terms  matter  of 
warranty,  omitting  all  mention  of  the  other  answers  given  by  the 
assured,  and  amongst  them,  of  the  two  which  are  the  subject-matter 
of  the  exceptions  in  this  case. 

The  policy  then  proceeds  to  bind  the  Company  to  the  payment  of 
the  sum  insured,  on  the  terms  of  the  premiums  being  duly  paid, 
with  a  proviso,  nevertheless  (among  other  things)  that  ^^if  any 
"  thing  so  warranted  as  aforesaid  shall  not  be  true,  or  if  any  circum- 


FITZOEBALD. 
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"stance  material  to  this  insurance  shall  not  have  been  truly  stated,  E.  T.  1851. 

Exch.  Cham. 

"  or  shall  have  been  misrepresented  or  concealed,  or  shall  not  have     ■ ^— ^ 

"been  fuUy  or  fairly  disclosed  or  communicated  to  the  said  Com- v. 

"pany,  or  if  any  fraud  shall  have  been  practised  on  the  said 
"  Company,  or  any  false  statements  made  to  them  in  or  about  the 
"obtaining  or  effecting  of  this  insurance,  this  policy  shall  be  null 
"  and  void,  and  all  monies  paid  by  or  on  Ji>ehalf  of  the  assured  on 
"  account  of  this  insurance  shall  become  forfeited." 

It  is  contended  on  behalf  of  the  Company  that,  by  reason  of 
the  terms  of  the  above  proviso,  "  if  any  false  statements  shall  be 
"made  to  the  Company  in  or  about  the  effecting  of  the  insurance, 
"the  policy  shall  be  void,"  the  province  of  the  jury  was  to  con- 
sider only  whether  the  answers  given  by  the  assured  to  the  ques- 
tions, whether  any  of  his  near  relatives  had  died  of  consumption, 
and  whether  his  life  had  been  accepted  or  refused  at  any  other 
insurance  office,  were  false,  and  that  the  materiality  of  those  answers 
was  not  for  the  consideration  of  the  jury  at  all,  or  in  other  words, 
that  the  effect  of  the  last-mentioned  terms  of  the  proviso  was  to 
make  the  truth  of  those  answers  matter  of  warranty,  instead  of 
matter  of  representation  only,  as  insisted  upon  on  behalf  of  the 
assured. 

Now,  it  appears  difficult  to  understand  how  the  Company,  in 
selecting  from  the  proposal  the  particular  answers  of  the  assured, 
which  are  made  expressly  the  subject  of  warranty,  should  have 
deliberately  omitted  from  that  class  the  answers  in  question,  and  yet 
should  have  intended  to  comprise  them  by  implication  as  matters  of 
warranty  under  the  general  words — '*  any  false  statements  made  in 
or  about  the  effecting  of  the  policy."  If  the  Company  had  intended 
to  have  made  the  subject  of  those  answers  matter  of  warranty,  it 
could  hardly  have  been  expected  that  they  would  have  left  the  exist- 
ence of  such  an  intention  to  be  conjectured  from  loose  general 
words,  while  they  advisedly  excluded  them  from  the  enumeration  of 
the  subjects  of  warranty  expressed  in  the  instrument. 

But  again,  the  particulars  of  the  proviso  are,  without  exeeption, 

either  matters  already  warranted  in  express  terms  by  the  policy,  or 

ctrcamstances  expressed  to  be  material  to  the  insurance,  or  frauds 
vol..  I.  36  L 
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E,  T.  1851.  practised  on    the   Company,  which,   of  cotirse,  miuit  have  been 
Exch.  Chetm. 
^— ->     material  to  the  insurance ;  and  it  is  after  this  enumeration  of  the 

ANDEB80M 

V,  circumstances  whereby  the  policy  will  be  avoided,  that  the  clause 

riTZGEBALD. 

in  question  occurs — **  if  any  false  statements  shall  have  been  made 
to  the  Company  in  or  about  the  effecting  of  the  insurance."  And  it 
is  contended  that,  while  all  the  antecedent  portion  of  the  proviso 
had  reference  to  circumstances  material  to  the  insurance,  these  loose 
terms,  ^'  any  false  statements  in  or  about  the  effecting  of  the  insur- 
ance," should  be  held  to  comprise  statements  which  may  be  altogether 
immaterial;  although  nothing  but  what  was  material  can  be  col- 
lected to  have  been  within  the  contemplation  of  the  parties,  from 
any  thing  expressed  in  the  context  of  the  proviso. 

But  to  consider  the  frame  of  the  clause  more  particularly,  it  runs 
thus : — **  If  any  fraud  shall  have  been  practised  upon  the  Company, 
'*  or  any  false  statements  made  to  them  in  or  about  the  effecting  of 
"the  insurance.''  I  read  it  so: — If  any  fraud  shall  have  been 
practised  upon  the  Company  in  or  about  the  effecting  of  the  insur- 
ance,  or  any  false  statements  shall  have  been  made  to  them  in  or 
about  the  effecting  of  the  insurance — ^making  these  latter  words  apply 
to  each  member  of  the  clause,  inasmuch  as  it  is  not  fraud  generally, 
or  in  relation  to  other  matters,  or  false  statements  generally,  but  only 
fraud  or  false  statements  in  relation  to  the  insurance,  that  is  to 
avoid  the  policy ;  then,  if  the  clause  be  so  read,  it  would  appear  to 
be  the  natural  construction  to  hold  that,  where  in  the  same  sentence 
two  matters  are  provided  against,  both  described  with  the  same 
qualification,  and  both  producing  the  same  effect,  and  where  there 
is  nothing  in  the  context  to  lead  to  the  inference  of  an  inten- 
tion that  they  should  not  be  the  same  in  character,  the  principle  of 
**eju9dem  generis**  shall  be  applied;  and  where  one  of  them  is 
expressed  as  fraud,  and  the  other  as  false  statement,  the  latter  shall 
be  deemed  to  import  false  statement  of  a  fraudulent  character,  that 
is  to  say,  material  to  the  effecting  of  the  insurance. 

•  Again,  the  portion  of  the  proviso  antecedent  to  the  clause  in 
question  provides  carefully  against  the  false  statement  of  circum- 
stances nuUerial  to  the  insurance ;  but  if  the  '*  false  statements,  ** 
afterwards  mentioned  in  the  clause  in  question,  were  intended  to 
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import  false  statements,  whether  material  or  not,-  it  would  appear  E.  T.  1851. 
reasonable  to  expect  that  the  clause  would  have  so  expressed  it.  < v— ^ 

ANDERSON 

But  independently  of  the  foregoing  observations,  it  must  be  v. 

recollected  that  the  policy  in  question  is  the  instrument  of  the  Com- 
pauj,  and  executed  by  them  alone,  prepared  at  their  instance,  and 
containing  the  language  dictated  by  them,  and  that  the  proviso  in 
which  the  clause  in  question  occurs  is  introduced  by  them  into  the 
policy  for  their  own  benefit,  and  to  relieve  them  from  the  obligation 
of  performing  their  contract  upon  the  occurrence  of  certain  contin- 
gencies ;  under  such  circumstances  it  would  seem  to  be  just  and 
reasonable  to  construe  the  ambiguous  or  uncertain  language,  which 
they  may  have  thought  fit  to  employ,  most  strongly  against  them, 
and  most  favourably  to  the  assured. 

It  is  said  on  behalf  of  the  Company,  that  we  are  bound  to  give 
their  construction  to  the  clause  in  question,  or  that  otherwise  the 
terms,  *'  any  false  statements  in  or  about  the  effecting  of  the  insur- 
ance," will  have  no  meaning  except  what  was  before  expressed. 
But  I  see  no  difficulty  in  considering  these  terms  as  a  more  pointed 
and  emphatic  expression  of  what  was  previously  contained  in  the 
proviso,  and  not  as  intended  to  convey  a  different  meaning  from 
what  was  before  expressed. 

Upon  the  whole,  I  am  of  opinion  that  the  exceptions  in  this  case 
should  be  overruled,  and  the  judgment  of  the  Court  below  affirmed. 

Pekrui,  J. 

I  concur  in  the  opinion  expressed  by  my  Brothers  Moobe, 
Lepkot  and  Ball,    It  is  not  necessary  that  I  should  go  in  detail 
through  my  reasons.    I  shall  merely  say,  that  it  appears  to  me  that 
the  statement,  the  subject-matter  of  this  exception,  is,  according  to 
the  authorities  so  clearly  laid  before  the  Court,  matter  of  represen- 
tation, and  no  part  of  the  contract  or  warranty ;  and  that  the  rules 
laid  down  by  my  Brother  Moorb  clearly  show  that  matter  of 
r^vresentation,  although  false,  does  not  vitiate  the  policy;  mere 
fiJaehood  in  a  statement,  unless  it  be  material  to  the  contract  in  or 
about  obtaining  the  policy,  b  not  fraud.    The  materiality  was  pro- 
perly left  to  the  jury  in  order  to  warrant  tiiem  in  the  conclusion 
they  have  come  to. 
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£.  T.  1S5I.       I  am  not  to  uphold  or  approve  of  the  verdict  thej  have  found, 
'_  \  and  although  I  do  not  approve  of  it,  and  am  surprised  at  the  course 

ANDERSON 

V.  taken  bj  them,  yet  I  am  merely  to  pronounce  my  opinion  on  the 

exceptions  taken  to  the  charge  of  the  learned  Judge,  and  I  think  it 
would  be  most  dangerous  to  depart  from  the  rules  with  respect  to 
representation  and  warranty,  and  to  confound  one  with  the  other,  by 
showing  that  what  amounts  to  misrepresentation  only  should  viUate 
the  contract.  You  could  not  say  where  the  Court  should  stop  if  a 
general  reference,  such  as  the  present,  were  to  be  taken  into  consider- 
ation. I  do  not  see  how,  if  the  view  contended  for  by  the  Counsel 
for  the  Company  were  adopted,  we  could  exclude  the  consideration 
of  any  statement,  whether  by  parol  or  otherwise,  and  no  matter  how 
trivial  or  immaterial. 

I  am  therefore  of  opinion  that  the  exceptions  ought  to  be  over- 
ruled, and  the  judgment  of  the  Court  below  affirmed. 

TOBBBNS,  J. 

In  this  case  I  am  of  opinioa  that  the  judgment  of  the  Court 
below  should  be  affirmed.  It  is  unnecessary  for  me  either  to  state 
the  pleadings,  or  to  advert  to  the  facts  of  the  case,  which  have  been 
stated  and  commented  on  by  my  learned  Brethren  who  have  pre- 
ceded me ;  and  I  shall  therefore  confine  my  observations  to  what  I 
consider  to  be  the  important  and,  I  might  safely  say,  the  sole  ques- 
tion in  the  case,  namely,  the  true  construction  of  the  policy  entered 
into  by  Patrick  Fitzgerald  with  the  United  Kingdom  Life  Assurance 
Company,  on  the  6th  of  August  1846. 

It  appeared  in  evidence  that  the  policy,  so  executed  by  the  Com- 
pany, was  granted  by  them  on  the  faith  of  a  certain  proposal  made 
by  Patrick  Fitzgerald,  on  the  17th  of  June  1846 ;  and  although  it 
is  stated  in  the  proposal  that  the  particulars  of  it  were  to  form  the 
basis  of  the  contract  between  the  parties,  yet  in  the  policy  itself  no 
allusion  whatever  is  made  to  the  proposal — ^the  simple  recital  in  the 
policy  being,  that  Patrick  Fitzgerald  was  desirous  of  making  an 
insurance  for  a  certain  sum  on  his  life ;  and  therefore  this  case  is 
altogether  free  and  unclogged  from  any  question  which  might  arise 
as  to  how  far  the  proposal,  or  any  declaration  of  the  assured,  founded 
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upon  it,  lA  or  is  not  incorporated  with,  or  forming  a  part  of,  the  E.  T.  1851. 
contract  entered  into  bj  the  policy  itself.  ^^.^-v j 

ANDEB80N 

The  sole  question   then  arises   upon  the  construction   of  that  v. 

policy,  and  I  cannot  bring  myself  to  any  other  conclusion  but  that 
the  principles  which  were  announced  by  aU  the  Judges  in  the  weU- 
oonsidered  case  of  Scanlan  v.  Sceales  (whether  of  those  who  were 
of  opinion  that  the  judgment  of  the  Court  below  should  be  reversed, 
or  of  those  who  were  of  opinion  that  it  should  be  affirmed)  ought  to 
govern  the  case  at  Bar.  The  majority  of  the  Judges  held  in  the 
ease  of  Seanlan  v.  Seeales  that,  from  the  fact  of  the  proposal  and  the 
declaration  of  the  assured  being,  as  it  were,  incorporated  in  the 
policy,  the  whole  was  to  be  construed  as  forming  one  instrument ; 
and  adverting  to  the  insertion  of  the  declaration  of  the  assured,  it 
was  decided  that  it  became  a  binding  engagement  of  warranty  on 
his  part,  equivalent  to  the  warranty  of  the  specific  statements,  upon 
which  a  distinct  guarantee  of  warranty  was  given.  The  Judges 
who  composed  the  majority  in  that  case  were  of  opinion  that,  if  the 
proposal  and  declaration  of  the  party  assured  had  not  been  inserted 
in  the  policy,  the  statements  in  it,  not  expressly  warranted,  would 
have  been  matter  of  representation ;  and  the  Judges  who  composed 
the  minority  held  that,  notwithstanding  the  incorporation  of  the 
declaration  and  proposal  of  the  assured  into  the  policy,  it  did  not  # 

vary  the  construction  of  the  statement,  being  matter  of  representa- 
tion  only ;  and  therefore  I  think  it  is  fair  to  conclude  that,  if  we  had 
now  the  benefit  of  the  opinions  of  those  Judges  who  composed  the 
Conrt  upon  the  argument  of  Seanlan  v.  Sceales,  there  would  have 
been  an  unanimous  judgment  in  favour  of  the  plaintiff  below  in  the 
present  case,  formed  on  the  principles  and  reasoning  of  all  the 
Judges  in  the  case  referred  to. 

Let  me  now  advert  very  shortly  to  the  policy  itself,  premising 
(what  ought  neirer  to  be  lost  sight  of  in  the  construction  of  these 
instroments)  that  it  is  the  deed  of  the  Company — their  deed  entered 
into  by  them  for  a  valuable  consideration  paid  by  the  assured; 
and  therefore,  according  to  the  well-known  maxim  of  our  law, 
sbould  be  expressed  in  clear  and  unambiguous  terms ;  and  if  ambi-  . 
ipiity  should  exist,  the  words  are  to  be  construed  most  strongly 
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£.  T.  1851.  against  him  or  them  whose  deed  it  is.     The  policy,  as  I  before 

Exeh,  Cham, 
v.-^^^-^     observed,  does  not  set  ont  any  proposal  or  declaration  of  the  assnred; 

0.  It  simply  states  that  he  is  desirous  of  making  an  assorance  for  a 

certain  snm,  and  then  proceeds  to  recite  what  are  the  facts  which 
he  expressly  takes  upon  himself  to  warrant  First,  his  name,  resi- 
dence and  occupation ;  second,  his  age ;  third,  that  he  was  not 
employed  in  military  or  naval  service ;  fourth,  that  he  has  not  had  the 
small-pox;  fifth,  nor  the  cow-pox;  sixth,  nor  the  gout;  seventh, 
nor  has  been  afflicted  with  fits  or  convulsions,  asthma,  insanity,  or 
spitting  of  blood ;  eighth,  that  he  has  no  habitual  cough  or  disease 
tending  to  shorten  life;  ninth,  that  he  has  led  a  temperate  life; 
tenth,  that  he  has  a  sound  and  good  constitution.  Now,  upon  refer- 
ence to  the  policy  it  will  appear  that  ont  of  twenty-seven  questions, 
propounded  to  the  party  assured  by  the  Company,  the  foregoing  ten 
queries  were  selected  as  matters  of  specific  warranty,  which  the 
assured  "  hath  warranted  and  doth  warrant,*'  and  which  therefore, 
we  are  to  presume,  the  Company  thought  most  important  to  provide 
for  by  a  strict  warranty,  that  would  bind  the  party,  whether  the 
facts  were  material  or  immaterial ;  and  therefore  it  is  fair  to  infer 
that  the  Company,  in  the  deed  prepared  on  their  behalf  drew  the 
distinction,  well  known  in  insurance  cases,  whereby  they  protect 
^  themselves  by  warranty  against  those  matters  which,  in  their  judg- 

ment, might  or  might  not  be  material,  and  left  unwarranted 
those  other  matters  comprised  in  their  extended  list  of  queries, 
respecting  untrue  statements  which  might  or  might  not  vitiate  the 
policy,  according  to  their  materiality  or  immateriality  on  a  question 
of  the  kind  being  raised — else  I  am  at  a  loss  to  conjecture  why  they 
should  not  have  included  the  whole  category  of  queries  in  their 
express  contract  of  warranty,  without  having  selected  those  which  I 
have  enumerated;  and  this  consideration  alone  would  lead  me  to 
the  conclusion,  that  it  was  the  intention  of  the  Company  to  secure 
themselves  by  warranty  in  the  one  case,  and  leave  open  the  question 
of  the  infraction  of  the  other  statements  as  depending  on  their 
materiality;  else  it  must  be  attributed  to  them  that  they  were 
spreading  a  net  to  catch  the  unwary,  by  giving  the  same  effect  to 
an  innocent  and  unconscious  deviation  fiom  literal  truth,  as  If  it 
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were  the  infraction  of  a  specific  warrantj.      The  contract  for  war-  £.  T.  1851. 

EXChm      ChtlMm 

njotj  is  complete  by  express  words  as  to  certain  items ;  it  is  loose     « , ^ 

ANDBBBOH 

and  ambiguous  as  to  others ;  and  yet  the  Company  seek  to  have  v, 

the  benefit)  in  the  latter  case,  of  that  legal  precision  of  languagb 
which  alone  pervades  the  firsth 

I  next  come  to  the  proviso  in  the  policy  itself,  which  appears  to 
me  to  confirm  the  view  I  have  taken  of  the  previous  part  of  the 
contract.  Now,  adopting  the  division  of  this  proviso  as  stated  by 
my  Brother  Jackson,  the  first  member  of  the  proviso  relates  to 
events  which  may  or  may  not  occur,  so  as  to  make  the  policy  void ; 
and  it  is  to  be  obswed  that  none  of  those  matters  are  contained  in 
the  contract  of  warranty,  nor  is  there  any  reference  as  to  their  mate- 
riality, thus,  undoubtedly,  leaving  the  question  open  as  to  the  future 
occurrence  of  those  prohibitory  covenants,  and  the  circumstances 
under  which  those  covenants  might  be  held  to  be  infringed.  The 
second  member  of  the  proviso  relates  to  the  warranty  previously 
entered  into  in  the  following  words : — *'  If  any  thing  so  warranted 
as  aforesaid  shall  not  be  true,  then  the  policy  shall  be  void ;"  refer- 
ring thereby,  in  my  judgment,  to  the  previous  words  in  the  contract 
of  warranty  relating  to  the  ten  queries  I  have  before  adverted  to, 
and  which  are  the  matters  *'  so  warranted  as  aforesaid." 

Then  comes  the  third  important  member  of  the  proviso,  which  is 
as  follows : — "  Or  if  any  circumstance  material  to  this  insurance  shall 
not  have  been  truly  stated;"  or,  as  I  read  it,  any  circumstance 
(material  to  this  insurance)  shall  have  been  misrepresented  or  con- 
cealed, or  if  any  circumstance  (material  to  this  insurance)  shaU  not 
have  been  fuUy  and  fairly  disclosed,  or  any  false  statement  (material 
to  this  insurance)  made  to  them  in  or  about  the  efiecting  of  this  insur- 
ance. Now,  in  this  third  member  of  the  proviso  the  word  "material" 
oocnrs  for  the  first  time ;  it  is  not  to  be  found  in  the  warranty,  or  in 
the  prolubitory  covenants,  and  in  my  opinion  its  position  at  the 
commencement  of  the  third  member  of  the  proviso  requires  that,  in 
legal  construction,  the  word  "material"  should  be  read  with  each 
member  of  that  portion  of  the  proviso.  The  word  "material"  governs 
and  serves  through  every  member  of  that  sentence,  and  should 
control  the  loose  meaning  which  another  construction  would  let  in. 
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E.  T.  1851.  The  worda  ''in  ot  about  the  insurance*'  appear  to  me  to  have  no 
— L^ '*    Other  meaning  beyond  what  I  consider  was  meant  by  the  word 

Ain>BR80|l 

V.  "  material ;  **  and  it  is  observable  that  those  words  ''  in  or  about  the 

insurance"  do  not  occur,  nor  are  they  to  be  found  in  the  proposal, 
and  I  cannot  bring  myself  to  think  that  every  loose  conversation 
''in  or  about  the  insurance"  should  be  held  to  vitiate  the  policy, 
unless  it  would  be  material  to  the  effecting  of  it.  I  have  not 
touched  upon  the  question  of  fraud,  because  there  can  be  no  doubt 
that  had  fraud  intervened  or  been  established  the  policy  was  void. 
Upon  the  whole  of  this  case  I  therefore  am  of  opinion,  that  the 
learned  Judge  was  right  in  the  direction  he  gave  to  the  jury ;  but  I 
am  also  of  opinion  that  the  verdict  was  altogether  wrong,  and  that 
the  plaintiffs  in  error  have  mistaken  the  proper  course  which  should 
have  been  adopted  for  setting  that  verdict  right,  and  that  the  judg- 
ment of  the  Court  below  ought  to  be  affirmed. 

Fbnnefatheb,  B. 

Were  it  not  that  there  is  a  considerable  diference  in  the  Court  is 
to  the  judgment  that  ought  to  be  given,  I  would  not»  after  the  very 
able  arguments  of  my  Brethren  with  whom  I  coincide,  and  espe- 
cially  after  the  lucid  judgment  of  my  Brother  Mooke,  feel  called  on 
to  say  any  thing  in  this  case,  except  to  express  my  concurrence  in 
the  substance  of  what  has  been  stated  by  my  learned  Brethren ;  but 
in  deference  to  the  opinion  of  those  with  whom  I  have  the  misfor- 
tune to  differ,  as  well  as  from  what  may  be  due  to  the  parties  and 
to  the  public,  it  may  be  right  that  I  should  say  somewhat  of  the 
reasons  that  influence  my  opinion. 

It  is  quite  clear  that  the  contract  here  is  to  be  found  in  the  policy 
and  in  nothing  else.  That  instrument  does  not  refer  to  any  other 
document,  nor  is  there  in  my  mind  any  matter  not  expressly  refeired 
to  by  it  admissible  for  its  construction.  The  course  of  the  proceed- 
ing with  regard  to  the  Company  is  this : — ^they  have  a  printed  form 
termed  "  a  proposal,"  and  although  it  comes  from  them  in  the  first 
instance,  it  is  generally  adopted  by  the  party  who  seeks  the  insurance. 
The  Company  require  of  the  person  seeking  the  insurance  that  be 
should  answer  certain  questions,  in  the  present  case  twenty-seven  in 
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number;  and  thej  require  him  (at  foot  thereof)  to  sign  a  writing,  E.  T.  1851. 
Stating  that  the  particulars  mentioned  in  the  proposal  shall  form  the     -  __  \  -    j  ' 

-    ,  ,  ,  ,  -.     1        ^  11^        ANDBB80N 

basis  of  the  contract  between  the  assured  and  the  Company,  and  that  ,;. 

if  there  be  anj  fraudulent  concealment  or  untrue  allegation  contained 
therein,  or  that  any  circumstance  material  to  the  insurance  shall  not 
haye  been  fully  communicated  to  the  Company,  or  that  there  shall 
be  any  fraud  or  mis-statement,  all  money  which  shaU  have  been  paid 
on  account  of  the  insurance  shall  become  forfeited,  and  the  policy 
be  Toid.  The  person,  proposing  to  have  the  insurance  effected, 
thereby  binds  himself  that  eveiy  thing  contained  in  this  printed 
document  may  form  the  basis  of  the  contract ;  but  it  rests  with  the 
Company  to  say  to  what  extent  it  shall  be  adopted.  He  agrees  that 
it  shall  be  the  basis  or  foundation  of  the  contract,  and  that  the  Com- 
pany may  make  the  entire  part  of,  and  may  incorporate  eveiy  thing 
ther^  contained,  in  the  policy.  It  rests  then  with  them  to  say 
how  much  shall  be  so  incorporated.  Then,  how  have  they  acted  in 
this  case  ?  They  do  incorporate  into  the  contract  or  policy  certain 
portions  of  this  proposal  and  of  the  written  answers,  and  they  declare 
that  as  to  so  much  it  shall  be  matter  of  warranty,  and,  so  far  as  it  is 
60  incorporated,  so  far  the  insurer  is  bound  to  strict  and  literal  com- 
pliance ;  so  it  might  be  if  the  whole  of  the  proposal  were  expressly 
referred  to  by  the  policy.  Then  is  the  proposal,  save  so  far  as  it  is 
introduced  into  the  policy,  to  be  disregarded  altogether  in  the  con- 
struction of  the  contract  ?  It  is  not ;  but  in  my  opinion  it  is  to  be 
looked  at  in  a  very  different  light  from  that  in  which  it  is  now  relied 
upon  on  the  part  of  the  Company.  They  select  certain  parts  of  the 
proposal  and  insert  them  into  the  policy,  excluding  therefrom,  as 
matters  of  warranty,  the  parts  not  so  inserted,  and  content  themselves 
with  another  test  as  to  those  parts  so  excluded.  By  stipulating  that 
certain  answers  should  be  warranted,  they  thereby  imply  that  the 
other  matters,  which  might  have  formed  a  portion  of  the  contract, 
are  not  to  be  parts  of  it,  and  that  the  policy  is  effected  without 
regard  to  their  being  considered  as  matters,  to  the  exact  and  literal 
tmth  of  which  the  insurer  is  to  be  bound.  The  queries  in  this 
proposal  amount  to  twenty-seven ;  twelve  of  them  have  been  em- 
bodied in  the  policy;  the  last  of  those  so  introduced  is  marked 
VOL.  1.  37    L 
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£.  T.  1851.  Na  14  in  the  proposal    It  ia  as  follows : — *<  Has  the  par^  a  sound 
^     -\'  ->  *  and  good  constitution,  and  is  he  now  in  a  good  state  of  health ?" 

ANDS&SON 

V,  And  the  reply  thereto  is,  '^  He  is."     Several  of  the  previous  queries 

related  to  the  health  of  the  partjr  to  be  insured,  and  the  remaining 
queries  are  left  at  large  to  be  determined  on  whether  they  are 
material  or  not  One  is  with  respect  to  his  medical  attendant; 
another  whether  his  parents  be  living  or  dead.  That  is  not,  it  may 
be  presumed,  a  question  uf  such  a  nature,  the  answer  to  which,  if 
untrue,  ought  to  vitiate  the  policy.  Then  follows : — '*  IMd  any  of 
the  jiarty's  near  relations  die  of  consumption,  or  any  other  pul- 
monary complaint  ?  and  has  the  party's  life  been  accepted  or 
**  refused  at  any  other  office  ?  and  if  accepted,  was  it  at  the  usual 
"  premium,  or  with  what  addition  P*  On  these  two  latter  the 
direction  of  the  learned  Judge  was  caUed  for,  and  to  these  excep- 
tions are  pointed,  the  jury  having  found  that  the  answers  to  them 
were  not  material.  It  appears  to  me  then  that,  unless  there  be 
something  in  the  words  of  the  proviso,  which  unquestionably  forms 
part  of  the  contract,  that  ought  to  control  this  altogether,  the  Judge 
was  right  in  his  direction. 

We  have  heard  a  good  deal  of  the  verdict  given  in  this  case.  I 
have  endeavoured  to  shut  my  eyes  as  much  as  possible  to  the  evi- 
dence lest  it  might  have  any  effect  on  my  judgment.  I  have  read 
merely  as  much  of  the  record  as  would  be  necessary  to  enable  me  to 
consider  the  question  now  before  the  Court ;  and  as  to  whether  the 
jury  came  to  a  wrong  conclusion,  it  is  not  for  me  to  say.  I  there- 
fore pass  no  opinion  upon  this.  We  have  merely  to  decide  a  matter 
of  strict  law,  quite  irrespective  of  the  merits  of  the  case  and  of  the 
merits  of  the  verdict,  as  to  which  I  do  not  give  the  slightest  inti- 
mation of  opinion,  it  being  in  my  mind  quite  outside  the  case. 
Undoubtedly  Insurance  Companies  are  much  exposed  to  frauds, 
and  have  received  very  good  advice  from  Lord  Kenyon  and  other 
Judges  how  to  guard  themselves.  They  may  incorporate  the  wh<rfe 
of  the  proposal  and  answers,  in  terms,  in  the  policy,  or  may  make 
them  part  of  the  policy  by  express  reference,  and  so  avoid  all 
question  save  a  literal  compliance.  But  what  has  been  done  in 
this  case  ?     The  policy  does  not  refer  in  any  manner  to  the  pro- 
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posaly  bat  it  seleets  parts  of  it  and  of  the  answers,  which  it  declares  E.  T.  185K 
^«-  /.  «.<ii«  <.t  11    Exch.  Cham. 

to  be  matter  of  wwraatj,  while  the  other  parts  of  the  proposal  and     v_-— v ' 

aV  t    /.  ,         ,  .,,..,/.  ANDBB80N 

tlie  answers  i»e  Idt  to  be  determined  on  the  prmciples  of  represen-  v. 

tation. 

With  regard  to  this  question  the  law  is  well  settled  as  to  the 
diBtinction  between  warranty  and  representation!  and  I  do  not  find 
it  Dooessary  to  refer  to  the  cases  which  have  been  so  fully  com- 
mented on. 

Now  as  to  the  proviso.  It  states  that  *'if  any  circumstance 
material  in  this  insurance  shall  not  have  been  truly  stated,"  and  it  is 
said  that  the  word  '^  material "  is  necessary  to  be  introduced  into  this 
pari  of  the  olause,  because  that  part  refers  generally  to  something 
tluLt  has  not,,  or  may  not,  have  been  truly  stated,  and  therefore  the 
word  ^*  material "  is  necessary  to  give  sense  to  that  part.  I  agree 
to  this.  The  proviso  goes  on,  '^  or  shall  have  been  misrepresented 
or  concealed,  or  shall  not  have  been  fully  and  fairly  disclosed."  So 
far  it  is  conceded  that  the  word  ''  material "  is  to  be  considered  as 
included  in  the  clause.  It  then  proceeds,  *'  or  if  any  fraud  shall 
have  been  practised."  Here  it  is  said  the  word  "  material "  is  to 
be  dropped,  and  that  it  is  not  to  be  resumed.  Why  should  it  be 
dropped  ?  or  if  dropped  here,  why  should  it  not  be  resumed  ?  The 
Company  had  the  power  of  making  these  matters  necessary  to  be 
strictly  proved  by  introducing  them  into  the  policy  as  the  subject 
matter  of  warran^,  and  they  have  not  done  so.  Is  it  to  be  sup- 
posed that  the  Company,  dealing  fairly  as  between  man  and  man, 
meant  thereby  to  indude  an  untrue  immaterial  statement,  which 
they  had  designedly  excluded  from  a  former  part  of  the  policy  ?  Is 
it  to  be  contended  they  intended  to  say  that  a  false  statement 
respecting  the  age  or  death  of  the  parents  of  the  insured  should 
vitiate  the  contract  when  they  had  designedly  omitted  that  from 
the  policy?  The  sanie  observations  apply  to  the  other  questions. 
We  ought  not  to  extend  the  instrument  beyond  the  words  of  the 
speaker.  Verba  accipienda  fariissime  conira  proferenietn.  It  would 
be  unjust  to  the  Company  to  attribute  to  them  that  kind  of  contri- 
vance;, they  ought  not  to  be  permitted,  without  express  and  clear 
words,  to  make  a  warranty,  which  would  have  the  effect  of  avoiding 
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E.  T.  1851.  the  policy  upon  the  untruth  of  an  immaterial  statement,  and  of 

Ezch,  Cham.  ,  • .  i  i 

^ ^ '     enabling  them  thus  to  retam  a  number  of  premiums  which  no  law 

ANDERSON 

o.  could  compel  them  to  refund,  and  to  eaj  to  the  parties,  not  only 

shall  we  keep  what  we  have  already  received,  but  we  will  not  give 
to  your  family  the  provision  intended  for  them.  The  words  of  this 
contract  are  the  words  of  the  Company ;  they  are  the  authors  of  it ; 
and  it  would  be  imputing  to  them  an  endeavour  surreptitiously  to 
procure  that  which  they  had  expressly  excluded. 

It  appears  to  me,  therefore,  that  the  word  *^  material "  must  be 
considered  as  running  through  the  entire  sentence,  and  that  it  is  to 
be  included  in  the  latter  part  of  it,  otherwise  the  sense  would 
be  incomplete.  The  decision  in  the  present  case  is  not  of  conse- 
quence beyond  the  sum  in  dispute,  as  the  Company  can  for  the 
future  protect  themselves. 

Upon  these  grounds  I  am  of  opinion  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed. 

PiooT,  C.  B. 

Two  questions  have  been  argued  before  us : — First,  whether  the 
policy  can  be  so  connected  with  the  written  declaration  as  to  make 
the  declaration,  and  the  stipulations  as  to  false  statements  contained 
in  it,  part  of  the  policy  and  matter  of  warranty  ?  it  being,  I  believe, 
conceded  that,  if  the  declaration  formed  part  of  the  contract,  and 
was  matter  of  warranty,  the  question  of  the  materiality  of  the  false- 
hood ought  not  to  have  been  left  to  the  jury.  Secondly,  whether, 
upon  the  true  construction  of  the  policy  itself,  a  false  statement 
made  by  the  assured,  in  or  about  the  obtaining  of  the  policy,  vitiated 
the  contract,  although  the  falsehood  was  immaterial  ? 

Upon  the  first  of  these  questions  I  stated,  in  my  judgment  in  the 
Court  below,  my  reasons  for  holding,  upon  the  principle  of  the 
authorities  which  have  been  cited  by  my  Brother  Moobe,  that  it 
was  impossible  to  treat  the  declaration,  which  was  a  separate  instru- 
ment, not  referred  to  in  the  policy,  as  any  part  of  this  contract  of 
insurance.  These  principles  have  been  so  fully  and  clearly  ex- 
pounded in  the  judgment  which  has  just  been  delivered  by  my 
JBrother  Moobe,  that  I  shaU  not  weaken  his  exposition  by  repeating 
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•   it  in  my  own  language.    I  fully  concur  with  him  in  thinking,  with  ^T.  ^jMl. 
every  respect  for  the  opinions  which  are  represented  as  having  been     '—  ^-^^^^ 
expressed  by  some  of  the  learned  Judges  in  the  case  of  Bennett  v.  t'- 

Andersony  that  it  would  be  impossible  to  connect  the  declaration  of 
the  17th  of  June  with  the  policy  of  the  8th  of  August  by  that  parol 
proof  which,  ever  since  the  cases  decided  in  Lord  Mansfield's  time, 
and  reported  in  Doug.  Reports  and  Cowp.  Reports^  has  been  rejected 
for  the  purpose  of  connecting  a  policy  with  collateral  writings,  where 
the  collateral  writing  is  not  referred  to  by  the  policy.  If  the  case 
therefore  depended  upon  this  first  question  alone,  I  should  be  of 
opinion  against  the  exception,  and  in  favour  of  the  judgment  of 
the  Court  below. 

But  the  question  remains,  what  is  the  meaning  of  that  part  of  the 
poHey  which  provides  against  '^  false  statements  made  to  them"  (the 
Company)  ''  in  or  about  the  obtaining  or  effecting  of  this  insurance?" 
These  words  occur  at  the  close  of  a  proviso,  which  is  in  the  follow- 
ing terms. — [Reads  the  proviso.] 

The  subject  of  this  proviso  is  plainly  two-fold.  First,  it  is  framed 
to  guard  the  Company  against  the  existence  of  some,  and  the  non- 
existence of  other,  specified  states  of  fact,  which  are  made  the 
subject  of  express  warranty.  Secondly,  it  is  framed  to  guard  against 
other  matters  not  specified,  but  which,  if  known,  might  influence  the 
Company's  estimate  of  the  proposed  risk. 

The  first  part  provides,  that  if  certain  specified  events  shall  hap- 
pen, or  if  any  thing  so  warranted  as  aforesaid  (in  the  previous  part 
of  the  policy)  shall  not  be  true,  the  policy  shall  be  vpid,  and  the 
premiums  shall  be  forfeited. 

The  second  part  provides,  that  a  similar  result  shall  follow  &om 
misrepresentation  or  concealment  of  any  circumstance  material  to 
the  insurance,  from  fraud,  or  firom  any  false  statements  made  to  the 
Company  in  or  about  the  obtaining  or  effecting  the  insurance. 

In  its  terms  this  second  part  of  the  proviso  professes  to  guard 
against  three  things ;  first,  misrepresentation  or  concealment  of 
what  is  material ;  secondly,  fraud ;  and  thirdly,  false  statements  in 
or  about  the  obtaining  or  effecting  the  insurance. 

These  three  matters  appear  to  me  to  be  perfectly  distinct  from 
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E.  T.  1851.  «Mh  oilier,  nd  io  be  ssbjaoto  on  which  the  Com^p^uj  m^ji  for  their 

Eaeek.  Chmm, 

teeaiity^,  haT«  deemed  il;  fit  to  provide  separate  and  distinct  rneaaa 

tLmnsmBonK 

V.  ofyroeaiKiop*    Against  miarepresentatioa  or  concealment  of  a  mate- 

nal  eirciUBStanee,  and  against  fraudy  they  were  to  a  certam  extent 

proteeted  by  the  law,  which,  independently  of  positive  contract, 

would  have  avoided  the  policy  for  either  of  those  caoses.    This 

Company  choose  to  stipulate  in  positive  terms,  that  in  either  of 

those  events  not  only  the  policy  should  be  void,  but  further,  the 

premiums  should  be  forfeited.     But  in  addition  to  this  the  Company 

may  have  deemed  it  fitting  for  tiieir  security  to  stipulate  that, 

although  they  might  never  discover,  or  might  never  be  able  to 

prove,  that  a  material  fact  was  misrepresented  or  concealed,  or  thai 

the  insured  was  gpiilty  of  conduct  in  reference  to  the  insurance 

whidi  amounted  to  fraud,  yet  they  would  contract  with  the  insurer 

only,  upon  this  further  condition,  that  he  should  maintain  truth  and 

r 

sincerily  in  his  whole  dealing  with  them  in  reference  to  the  effecting 
of  the  policy.  They  may  have  determined,  as  a  ruk  of  precaiiti4m 
for  their  own  conduct,  that  if  they  ^ould  find  him  guilty  of  volun- 
tary falsehood  in  any  one  part  of  that  dealing,  he  should  be  treated 
as  a  person  likely  to  deceive  in  others.  They  may  have  deter- 
mined that  if  they  should  discover  such  falsehood  before  the  policy 
was  effected,  they  would  treat  the  fiilsehood  as  attaching  such 
suspicion  to  the  character  of  the  party  seeking  the  insurance  and 
such  risk  to  their  dealing  with  him,  that  they  would  decline  to  deal 
with  him  at  ail;  and  they  may  have  therefore  resolved  to  place 
themselves  by  ^eir  contract  in  the  same  position  on  a  subsequent 
discovery  of  the  falsehood  as  if  they  had  ascertained  it  before  they 
had  entered  into  the  policy.  And  in  furtherance  of  those  views 
they  may  have  determined  so  to  stipulate  as  to  make  wilful  false- 
hood the  test  by  which  the  invalidity  of  the  policy  should  be  tried, 
for  the  very  purpose  of  not  leaving  it  to  a  jury  to  determine  upon 
the  materiality  or  the  inud  of  the  falsehood. 

There  may  or  may  not  be  too  great  strictness  in  bo  contracting.  It 
may  or  may  not  be  imprudent  in  the  assured  to  accept  a  policy  upon 
such  a  condition.  But  in  my  Opinion  there  is  nothing  in  sueh  con- 
dition inccmsistent  with  law,  contrary  to  reason,  or  improbable  as  a 
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part  of  an  insiirer's  contract.     Does  then  the  proviso  in  queation,  or  £.  T.  1851. 
does  it  not,  contain  worcU  sufficientlj  dear  to  decide  the  three  dis*     >    -\  -  ^ 
tinct  matters  which  I  have  mentioned  as  conditions  of  this  contract  v. 

of  insurance  ? 

Now,  it  appears  to  me  that  if  the  words  of  the  second  portion  of 
the  proviso  be  considered  in  their  ordinary  meaning,  and  by  refer- 
ence to  their  grammatical  context  they  express  those  three  conditions 
in  clear  and  unambignoas  knguage,  there  are  three  clauses,  each 
of  the  two  last  of  which  is  connected  with  the  former  by  the  designa- 
tion "  or ; "  first,  **  or  if  any  circomstance  material  in  the  insurance 
**  shall  not  have  been  truly  stated,  or  shall  have  been  misrepresented 
*'  or  concealed,  or  shall  not  have  been  fully  and  fairly  disclosed  and 
^  communicated  to  the  Company ;  secondly,  or  if  any  fraud,  shall  have 
''been  practised  upon  said  Company ;  thirdly,  or  any  false  statement 
*^  made  to  them  in  or  about  obtaining  or  effecting  this  insuranocw" 
In  the  last  clause  or  member  of  this  sentence  there  axe  annexedto 
the  terms,  ''or  any  false  statements  in  or  about  the  obtaining  or. 
effecting  this  insurance,"  no  qualifying  or  explanatory  words*  The 
terms  are  generaL  Taken  by  themselves  they  are  clear  and  express* 
They  direct  that  falsehood  in  any  statements  made  in  or  about  the 
obtaining  or  effecting  the  insurance  should  annul  the  contract  and 
forfeit  the  premiums. 

The  only  modes  by  which,  as  I  understand  the  argument,  those 

m 

words  are  alleged  to  be  qualified  or  controlled  are  two ;  first,  it  is 
said  that  the  idea  of  materiality  expressed  in  the  previous  part  of 
the  proviso  is  to  be  treated  as  carried  on  to  the  last  member  of  it^ 
and  that  this  last  member  is  to  be  read  as  if  the  term  ''material"  were 
inserted. 

To  this  I  think  there  are  several  answeihi.  First,  the  term 
^  material "  cannot  by  any  collocation  of  the  words  actually  used  be 
connected  with  the  terms  '^  false  statements,"  without  importing  into 
tbis  last  clause  words  in  addition  to  those  which  the  contractors  have 
th^nselves  chosen*  So  to  add  to  terms  in  themselves  general,  and 
sensible  in  their  generality,  a  qualifying  term  which  would  alter 
vrhat  is  expressed,  appears  to  me  to  exceed  the  bounds  of  construo* 
tion,  and  to  make,  not  to  interpret,  a  contract.    Secondly,  between 
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£.  T.  1861.  the  clause  in  which  the  term  "material"  qualifies  misrepresentation 
'  I— \  ■  ■>./     or  concealment,  and  the  clause  dealing  with  "  any  false  statements,** 

AMDBBSON 

V,  there  is  interposed  the  condition  relating  to  "  fraud/'     There  is  no 

more  reason  for  annexing  the  preceding  idea  of  materiality  to  that 
of  falsehood  than  for  annexing  it  to  that  of  fraud.  Yet  it  is  plain 
that  both  cannot  be  added  without  absurd  tautology.  To  add  as  a 
condition  that  the  policy  should  be  avoided  by  a  fraudulent  and 
material  false  statement  in  or  about  the  obtaining  or  effecting  the 
policy,  would  be  a  useless  waste  of  language,  when  it  was  previously 
declared  that  any  fraud  practised  on  the  Company  in  or  about  the 
same  thing  should  nullify  the  contract.  Indeed,  the  interposition 
of  the  general  and  unqualified  condition  or  reference  to  "  any  fraud," 
between  the  clause  referring  to  materiality  and  that  referring  to 
"  any  false  statement,'*  goes  far  to  indicate  that  the  framers  of  the 
condition  had  ceased  to  deal  with  materiality  at  all  when  they 
arrived  at  this  part  of  the  proviso.  Thirdly,  if  the  term  "  material'^ 
alone  be  treated  as  added  to  the  terms  "  false  statements,"  still  this 
will  involve  a  useless  tautology.  If  *^ material  false  statements'* 
mean  ''material  statements  wilfully  false,"  then  they  mean  fraud 
which  was  fully  provided  for  in  the  second  member  of  this  part  of 
the  proviso.  If  they  mean  ''  material  statements  inconsistent  with 
the  fact,  though  not  wilful,"  then  they  are  amply  provided  for  by  the 
first  member.  In  any  of  these  views  the  proposed  construction 
would  offend  against  the  rule,  that  when  there  is  nothing  unreascm- 
able  or  inconsistent  with  the  rest  of  the  contract  in  so  doing,  effect 
ought  to  be  given  to  every  word.  This  test  of  construction  appears 
to  me  decisive  as  to  the  meaning  of  the  term  "  false."  It  is  true 
V  that  in  Dueketi  v.  Williams  (a)  the  word  "  untrue"  was  construed 
to  mean  not  what  was  wilfully  false,  but  what  was  inconsistent  with 
fact,  that  is,  what  was  not  ethically,  but  logically,  untrue.  That 
decision,  however  (like  most  determinations  on  the  import  of  a 
written  instrument),  was  made  upon  the  context  and  general  import 
of  the  document  then  before  the  Court.  In  this  policy,  with  which 
we  are  now  dealing,  we  find  in  the  preceding  part  of  the  proviso  a 
stipulation  against  any  circumstance  material  to  the  insurance  being 

(a)  2  Cr.  &  M.  381. 
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untraly  stated,  or  being  misrepresented  or  concealed.    In  tbe  sub-  £.  T.  1851. 

sequent  part  of  the  proFiso  we  find  the  words  **  any.  false  statement;''     s-^->,— ..^ 

and  unless  the  latter  part  be  so  construed  as  to  make  it  mean-  ^re-  „, 

eiselj'  the  same  thing  as  the  former,  we  must  give  to  the  teinn 

**  false**  the  more  obvious  meaning  of  being  untrue  to  the  know^ 

ledge  of  the  party  by  whom  the  false  statement  is  made.      If  this 

be  the  true  import  of  the  words,  many  of  <  the  arguments  (and  they 

i^iear  to  have  great  force)  founded  upon  the  obvious  supposed 

unreasonableness  of  stipulating  against  immaterial  and  involuntary 

untmthS).  and  against  mere  mistakes  of  the  party  seeking  the  insnr-* 

ance,  are  removed. '  The  whole  proviso  will  .then  be,  upon  the 

coDstmetion  which  I  am  indicating,  sensible  and  consistent    It  will 

make  the  policy  void — first  by  the  breach  of  the  stipulation  respecting 

matlezs  expressly  warranted ;  secondly,  by  the  misrepreeeniation  or 

concealment  of  a  material  fact ;  thirdly,  by  fraud,  and  fourthly,  by 

wilful  falsehood  in  the  dealing  of  the  party  who  seeks  to  be  insured, 

and  upon  whom  a  personal  disability  is  imposed  by  reason  of  his 

violation  of  thai  good  faith  which  is.of.  the.essence  of  an  insurance 

contract.  

.  The  other  mode  in  which  the  words  ''any  fiEdse  statement"  -are 
contended  to  be  qualified  (and  in  which  there  appeared  to  me  at 
first .  to  be  some  force)  is  by  arguing  that  the  very  terms  "  in  or 
about  the  obtaining  or  efiecting  this  policy "  necessarily  imply 
statements  contributing  to  the  result  of  'Obtaining  or  effecting  the 
poli^ ;  and  that  such  statements  could  not  have  contributed  to  that 
resoH  unless  diey  influenced  the  Company,  and  were  therefore 
matiffial.  If  this  be  so,  still  it  would- be  quesdonable  whether  the 
jnry  ought  to  be  directed  to  do  more  than  merely  to  take  into 
account  the  materiality  of  the  statement,  in  considering  as  a  matter 
of  &ct,  whether  it  was  really  made  in  or  about  the  obtaining  or 
efiecting  of  the  policy — that  is  to  say,  in  considering  whether  it 
c«mtributed  to  obtain  or  effect  it  But  assuming  that  the  argument 
of  the  i^nti£b  below  was  right,  and  that  it  was  not  material^  it  was 
not  ancillary  to  the  obtaining  or  effecting  the  poIi<^,  stiU  the  question 
gwmains,  do  the  words  /'  in  or  about  the  obtaining  or  effecting  the 
policy "  point  to  a  resnlt  in  the  getting  of  the  policy?  or  to  the 

VOL.  1  38  L 
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E.  T.  1851.  mere  act  and  purpose  of  the  insurer  in  making  the  false  statement 
s^^Jv—.-^*   in  reference  to  that  suhject-matter  irrespective  of  the  result  ? 

ANPEBflOM 

tr.  In  their  ordinary  and  obvious  meaning,  "in  or  about"  seem 

synonymous  with  "in  relation  to,"  or  "of  and  concerning."  To 
read  them  as  if  they  were  followed  by  the  words  "  and  contributing 
to  the  obtaining  and  effecting  the  policy"  appears  to  me  to  add  new 
terms,  indicating  a  new  idea  in  addition  to  what  is  expressed  by 
those  particles.  And  that  is  in  effect  to  change  the  condition  as 
expressed,  by  adding  a  qualification  not  included  in  its  terms.  This 
mode  of  construing  the  words  is  subject  to  precisely  the  same  test  to 
which  I  before  alluded.  The  words  so  construed  would  indicate 
precisely  what  was  contained  in  the  previous  clause  of  the  condition 
relating  to  misrepresentation  or  concealment  of  what  was  material, 
and  would  be  useless  tautology — a  construction  not  to  be  adopted 
if,  reasonably  and  consistently,  the  additional  words  can  be  inter- 
preted as  introducing  a  distinct  condition  sensible  in  itself. 

I  have  entered  into  this  verbal  discussion,  not  because  I  deem  it 
necessary  for  showing  the  grounds  of  my  own  judgment,  but  because 
a  good  deal  of  argument  has  been  applied  to  construe  the  few  terms 
on  which  the  controversy  arises  by  a  reference  to  the  other  parts  of 
the  proviso.  To  my  understanding  it  is  sufficient  that  I  find  words 
plainly,  and  in  their  ordinary  acceptation,  and  by  grammatical  con- 
struction, indicating  "  any  false  statement  made  in  or  about  the 
obtaining  or  effecting  of  the  policy"  should  nullify  the  contract^ 
and  forfeit  the  premiums.  That  these  general  words  are  uncon- 
trolled when  they  appear  by  any  qualifying  terms  connected  with 
Uiem ;  that  a  purpose  not  improbable,  or  unreasonable,  or  inconsbt- 
ent  with  any  thing  expressed  in  the  contract  is  sufficiently  indicated 
by  them,  namely,  to  guard  the  Company  in  their  dealing  with  the 
assured  against  any  falsehood  in  his  dealing  for  the  policy,  and  that 
a  more  restricted  construction  cannot  be  given  to  the  clauses  without 
treating  them  as  if  words  were  inserted  which  the  Company  (whether 
it  was  or  not  prudent  in  the  insurer  to  acquiesce  in  their  so  doin^ 
is  wholly  immaterial)  have  chosen  to  exclude  from  their  contract. 

It  has  been  urged  that  the  policy  can  only  be  vitiated  on  the 
ground  either  of  warranty  or  of  representation,  and  that  in  this 
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case  the  policy  cannot  be  vitiated  by  reason  of  warranty,  because  E.  T.  1851. 
there  was  none  in  the  policy,  nor  by  reason  of  false  representation,         -\    _r 
because  the  representation  was  not  material.    And  it  was  further  „. 

ui^ed  that  the  case  recognised  nothing  as  affecting  the  validity  of  "**®**^^^' 
the  policy  that  was  not  either  warranty  or  representation.  Now,  it 
appears  to  me  that  the  matter  in  which  the  question  arises  before  us 
is  not  either  matter  of  representation  or  matter  of  warranty  in  the 
strict  sense  in  which  the  term  "warranty"  is  used  in  our  books. 
''Warranty"  in  that  sense  I  take  to  mean  an  assertion  as  a  part  of 
a  contract  of  the  contractor  or  warrantor  on  a  specified  state  of 
things.  The  clause  of  this  proviso,  on  which  the  controversy  turns, 
does  not  in  form  comprise  such  an  assertion  ;  it  is  a  condition  in  the 
strictest  sense  of  that  word.  It  is  the  proper  proviso  of  a  condition 
to  define  the  conduct  or  the  event  on  which  the  contract  shall  be 
void.  In  the  present  instance,  if  the  condition  define  wilful  false- 
hood in  the  dealings  of  the  assured  for  the  policy,  or  that  conduct 
upon  the  commission  of  which  the  policy  shall  be  void,  it  appears  to 
me  that,  upon  the  commission  of  the  conduct,  whether  the  fidsehood 
be  conveyed  in  writing  or  by  spoken  words,  the  condition  is  broken, 
and  the  contract  is  at  an  end,  save  for  the  purposes  of  forfeiting 
the  premiums.  And  I  think  so  to  hold  cannot  in  any  degree  affect 
the  principles  or  distinctions  which  have  been  long  and  well  estab- 
lished in  reference  to  warranty  and  representation  in  policies  of 
insurance. 

But  in  a  more  extended  sense  the  condition  may  be  well  con- 
sidered as  so  far  warranty,  that  it  is  a  part  of  the  written  contract 
by  which,  though  in  a  form  of  a  condition  the  policy  stipulates  in 
effect  that  sincerity  and  good  faith  shall  be  maintained  by  the 
assured  in  his  whole  dealing  for  the  policy ;  and  such  a  contract 
amounts  in  effect  to  an  express  assertion  or  undertaking,  war- 
ranting that  all  that  the  assured  shall  tell  or  write  in  that  dealing 
shall  be  at  least  in  his  behalf  true.  I  know  no  rule  of  law  which 
disables  the  parties  from  so  contracting.  And  thus  the  question  to 
be  determined  is  still  this,  whether,  upon  the  true  construction  of 
the  proviso,  any  wilful  falsehood  of  the  assured  in.  his  dealing  with 
the  Company  for  the  policy  shall  annul  the  contract  ?     Holding,  for 
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£.  T.  1851.  the  reasoos  i?litoh  I  hsv*  air^adj  tfl»te4,  that  saeh  is  the  true  oon- 

>.  ~\    »/ '  amotion  of  the  oontivoty  I  Mtaiii Hm  opinntti  which  I  formed  hi  the 

V.  CSoiirt  below,  that  the  eaBoeptk>nB  which  involve  the  queadon  oaght 

*'***''^'    to  have  been  allowed,  and  oonsetpientlj  that  the  jndgment  of  the 

Court  of  iixeheqiier  ought  to  be  reversed)  and  that  there  onght  to 

be  a  twnira  dg  nato* 


MONAHAir,  G.  J. 

What  we  are  called  on  to  decide  in  the  present  case  is,  whether 
the  judgment  of  the  Court  of  Exchequer;  overruling  several  excep- 
tions which  were  taken  at  the  trial  to  the  charge  of  my  Brother 
BALb,  be  cozrect?  The  question  intended  to  be  raised  bj  the 
several  exceptions  is  substantially  the  same ;  and  as  it  appears  to 
me  to  beioleaily  and  distinctly  pot  by  the  third  exception,  by  which 
it  appeoiid  that,  on. the  conclusion  of  the  evidence  on  both  aides, 
Counsel  for  the^  Insurance  Company  required  the  leamed  Judge  to 
dioeot  the  jury,  that  if  they  believed  that  before  Patrick  Fit^erald 
signed  the  pn^sal  of  the  17tii  of  June  1846,  his  life  had  been 
refused  to  be  insured  at  the  office  of  other  Insurance  Companies,  or 
proposak  made  by  him  for  thht  purpose,  and  that  the  answer  given 
l^  iiim  in  said  proposal^  in  re^ly  to  the  question  whether  his  life 
had  been  accepted  or  refused  at  any  other  office  ?  namely,  <*  No," 
was  a  fake  statement  madie  by  the  said  Patrick  Fitzgerald  to  the 
said  Insurance  Company  in  or  about  the  obtaining  of  the  said  insur- 
ance, then  that  they  should  find  a  verdict  for  the  defendant  on  the 
plea  .of  the  general :  issue,  idtlioogh  they  should  believe  that  snch 
false  stitement  was  not  material  to  the  said  insurance ;  which  direc- 
tion tiie  learned  Jndge  revised  to: give,  but  told  the  jury  to  consider 
whether  they  believed  the  statement  that  the  life  of  the  said  Patrick 
fitigerald  had  not  been  previously  to  the  said  proposal  refused  to 
be  insitred  at  Idie  office  of  .oilier  Companies  to  b^  false,  and  if  false, 
whether  they  believed  such  iklse  statement  to  be  material  to  said 
insurance;  and  if  they  believed  same  to  be  both  (Use  and  material, 
Ihey  should  •find  a  verdict  for  the  defendant. 

It  will  be  observed  that  the  question  was  left  to  the  jury  as  to 
whether  the  stateme&t  in  question  was  made  in  or  about  the  obtain- 
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mg  the  inBuranoe.    AU  parties  fMssumed  thfit  it  was  so  made,  and  B«  T.  1851. 
acting  on  this  assiunption*  the  Judge  left  to  the  jmy  not  merely  the     v...Jv— ^  * 

ASSiSBSOM 

question  whether  the  statement  so  made  in  or  about  thq  effecting  p, 

the  insurance  was  false  ?  but  also  the  further  question,  whether 
such  false  statement  was  material  to  the  said  inguranoe  ?  To  the 
latter  question  it  is  that  the  Company  obj^t,.aiid  the  real  question 
in  dispute  between  the  parties  is,  was  the  Judge  right  in  daoidlng 
that^  according  to  the  true  construction  of  the  contract  between 
the  parties,  a  statement  made  in  or  about  the  obtaining  of  the 
policy  must  be  not  only  false,  but  also  material  to  the  insurance  in 
order  to  vitiate  the  policy  ? 

It  may  not  be  irrelevant  to  ascertain  whether  ,any  is^ue  is  raised 
on  the  question  by  the  pleadings.  It  will  be  found  that  the  first 
and  aecond  counts  of  the  declaration  set  forth  the  policy  at  length, 
inchiding  the  proviso  or  clause  on  which  the  question  arises,  and 
having  done  so,  each  count  contains  a  distinct  averment  that  there 
was  not  any  £a]se  statement  made  to  the  Company  in  or  about  the 
effecting  said  policy.  I  am  quite  aware  that  if  a  declaration  con- 
tain  an  tmnecessary  averment  which  might  be  altogether  omitted, 
sn^ averment  need  not  be  proved;  but  it  may  not  be  quite  dear 
tiurt  such  rule  would  apply  to  a  case  in  which  the  averment  could 
not  be  omitted  altogether,  but  was  made  with  greater  particularity 
than  was  necessary.  I  do  not,  however,  consider,  it  neceseaty 
farther  to  consider  this  part  of  the  case,  as  I  am  desirous  to  found 
my  judgment,  not  on  any  mere  technical  rule  of  pleadjjag,  but  on 
the  tme  construction  of  the  contract  which  was  entered  into  between 
the  parties.        

It  was  in  the  first  instance  contended  by  the  Counsel  for  the 
Company  that  the  proposal  of  the  17th  of  June. constituted  a  part 
of  the  contract,  and  that  the  agreement  between  the  parties  was  to 
he  fbtmd  not  merely  in  the  policy,  but  in  the  proposal  and  policy ; 
and  as  the  propoaal  contains  the  question,  the  subject  of  the  third 
ezeeptioxi,  and  the  answer,  which  ia  alleged  to  have  been  false,  and 
aiso  contains  the  following  stipulation — *^  I  hereby  agree  that  the 
*^  particulars  mentioned  in  the  above  proposal,  and  which  may  be 
**  stated  by  the  referee  above  or  hereunder  mentioned,  as  the  case 
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E.  T.  1851.  ''may  be,  shall  form  the  basis  of  the  contract  between  the  assured 
Exch.  Cham.  ,    ,     ^ 

^    ■  V    "^     "  and  the  Company ;"  and  if  there  be  any  fraudulent  concealment  or 

▲NDER80M 

V.  untrue  allegation  contained  therein,  or  any  circumstance  material  to 

FZTZOEBALD. 

this  insurance  shall  not  have  been  fully  communicated  to  the  Com- 
pany, or  there  shall  be  any  fraud  or  mis-statement,  all  money  which 
shall  have  been  paid  on  account  of  the  insurance  shall  become 
forfeited  and  the  policy  void ;  it  was  therefore  argued  that,  accord- 
ing to  the  express  terms  of  the  contract,  the  policy  was  void  if  the 
statement  in  question  was  false.  From  this  argument  I  altogether 
dissent.  The  proposal,  haying  been  signed  by  Patrick  Fitzgerald, 
undoubtedly  establishes  that  during  the  negotiation  he  agreed  that 
the  particulars  therein  contained  should  form  the  basis  of  the  contract 
he  was  about  to  enter  into  with  the  Company,  and  if  the  agreement 
were  to  be  specifically  executed  in  pursuance  of  such  proposal,  the 
policy  should  no  ^doubt  contain  a  similar  stipulation.  But  it  is 
perfectly  clear  that  until  the  contract  was  actually  completed  by  the 
execution  of  the  policy,  it  was  competent  for  the  parties  to  make 
such  alteration  in  its  terms  as  they  should  mutually  agree  on ;  and,  as 
the  proposal  was  not  in  any  way  accepted  by  the  Company,  until  the 
execution  of  the  policy  it  was  competent  for  either  party  to  require 
any  yariation  of  the  proposal  they  might  think  fit;  and  if  such 
yariation  were  not  acceded  to  by  the  other  party,  the  contract  might 
be  altogether  broken  off.  And  I  take  it  to  be  perfectly  clear  that  if 
after  any  proposal  or  negotiation  the  parties  enter  into  a  formal 
written  contract  complete  in  itself,  not  referring  to  the  proposal,  the 
parties  are  bound  by  such  contract,  and  that  the  same  cannot  be  in 
any  way  modified  or  yaried  by  the  terms  of  such  antecedent  proposaL 
In  the  present  case  the  proposal  is  simply  one  for  an  insurance  on  the 
party's  life,  the  term  of  the  whole  life  without  participation  of  profits, 
the  premium  to  be  paid  yearly.  The  policy  yarles  altogether  from 
this  in  seyeral  nmterial  particulars.  It  is  not  to  extend  to  death  on 
the  high  seas,  by  duelling,  by  the  party's  own  hands,  or  by  the  hands 
of  justice ;  and  it  also  becomes  yoid  if  the  party  shall  go  beyond  the 
limits  of  Europe,  or  enter  into  any  military  or  nayal  seryice.  The 
policy  does  not  at  all  refer  to  the  proposal.  I  am  therefore  clearly 
of  opinion  that  the  proposal  in  question  forms  no  part  of  the  actual 
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contract,  and  therefore  that  the  terms  of  the  contract  must  be  found  £.  T.  1851. 
in  the  policy  itself;  the  several  parts  of  which  it  will  therefore  be  ^_  -\^  _- ' 
necessary  to  consider  with  some  little  care.      The  policy,  after  ^^ 

reciting  that  Patrick  Fitzgerald  is  desirous  of  making  an  insurance  '^t^****-^^' 
with  the  Company  on  his  own  life,  and  that  he  hath  warranted  and 
doth  warrant  that  his  name,  residence,  business  or  occupation  is  as 
above  stated,  that  he  is  not  employed  in  the  naval  or  military  service, 
that  he  has  had  the  small  pox,  that  he  has  not  been  nor  is  subject  to 
certain  diseases,  that  he  is  not  affected  with  certain  other  diseases, 
or  any  disease  tending  to  shorten  life.  It  then  witnesses  that  in  con- 
sideration of  the  premiums  paid  and  to  be  paid,  the  funds  of  the 
Company  shall  be  liable  to  pay  the  sum  insured  on  the  death  of  the 
party.  If  the  policy  had  stopped  here,  the  legal  effect  of  it  would 
be  dear  enough,  if  any  matter  so  warranted  turned  out  to  be  untrue, 
no  matter  how  immaterial  the  untruth  might  be,  and  though  the 
death  were  caused  by  accident,  or  other  causes  whoUy  unconnected 
with  the  matter  warranted,  still  the  policy  would  be  void,  and  the 
assured  or  his  representatives  would  have  been  entitled  to  recover 
back  the  premiums  paid,  as  so  much  money  paid  on  a  consideration 
which  altogether  failed. 

The  distinction  between  warranty  and  representation  in  insurance 
cases  I  bold  to  be  this : — That  no  matter  what  the  form  of  words 
used  is,  every  statement  or  assertion  of  fact  made  by  the  assured  in 
the  policy,  whether  in  the  body,  margin,  back  or  other  part  of  it,  or 
in  any  document  referred  to  by  it,  is  warranty,  and  its  falsehood 
vitiates  the  policy ;  but  if  the  statement,  though  made  contempora- 
neously with  or  antecedent  to  the  effecting  of  the  policy,  is  not  in  any 
way  referred  to  by  the  policy  itself,  it  is  no  part  of  the  contract,  it 
is  mere  representation,  and  unless  material  so  as  to  be  in  some  sense 
firaudnlent,  it  will  not  vitiate  the  policy.  The  distinction  between 
warranty  and  representation  is  distinctly  and  clearly  stated  in  the 
caae  in  the  note  to  1  Doug.  p.  1 1 ,  The  policy  then^  contains  a 
proviso  which  in  many  very  material  particulars  alters  the  effect  of 
what  preceded  it;  it  provides  that  the  policy  shall  not  extend  to 
several  cases  of  death,  and  it  completely  alters  the  effect  of  what  had 
been  previously  warranted,  by  providing  that,  if  any   thing  so 
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E.  T.  1851.  warranted  shall  not  be  true,  all  premiums  paid  on  foot  of  the 
V— -^— ^ '  policy  should  be  forfeited — a  proyiso  which,  though  very  hard  on  the 

ANOBBSON 

V.  assured,  is  perfectly  legal,  as  settled  by  the  case  61  Duekett  v.  WU" 

FITZGERALD.      ,.  .    x 

Itams  (a). 

The  proviso  then  proceeds : — **  Or  if  any  circumstance  material 
'^  to  this  insurance  shall  not  have  been  truly  stated,  or  shall  have 
**  been  misrepresented  or  concealed,  or  shall  not  have  been  fully  and 
'*  fairly  disclosed  and  communicated  to  the  said  Company ;  or  if  any 
**  fraud  shall  have  been  practised  upon  said  Company,  or  any  false 
'*  statement  made  to  them  in  or  about  the  obtaining  or  effecting  of 
^*  this  insurance,  the  policy  shall  be  null  and  void,  and  all  monies 
*'  paid  by  or  on  behalf  of  the  said  Patrick  Fitcgerald  on  accoaot 
*^  thereof  shaU  have  been  forfeited."  It  occurs  to  me  that  the  first  part 
of  this  proviso  was  intended  principally  to  apply  to  circumstances 
in  rel^ation  to  which  no  express  inquiry  had  been  made ;  and  therefore 
to  render  the  clause  «t  all  sensible  or  intelligible,  it  was  neces- 
sairy  to  confine  it  to  circamstances  material  to  the  insurance,  as  if 
you  read,  the  sentence  omitting  the  word  ^  nuiterial, "  it  will  be 
altogether  unintelligible. 

Then  comes  the  branch,  *'  if  any  fraud  shall  have  been  practised 
upon  said  Company."  It  is  difficult  to  see  how  any  particular  fact 
or  circumstance  could  be  a  breach  of  the  previous  part  of  the  clause 
that  would  not  also  be  a  breach  of  the  latter  clause ;.  still  it  is,  I 
conceive,  quite  clear  that  if  the  defendant  were  to  plead  specialty, 
it  would  be  competent  to  plead  in  bar  of  the  action  certain  facts  or 
circumstances,  and  that  they  came  within  either  branch  of  the  proviso, 
that  is,  that  they  were  circumstances  material  to  the  insurance  not 
fully  and  &irly  disclosed,  or  that  they  amounted  to  a  fraud  practised 
on  the  Company  in  or  about  the  obtaining  and  efiectngof  the  insur^ 
ance.  Then  comes  the  part,  "  or  any  false  statement  made  to  the 
Company  in  or  about  the  effecting  or  obtaining  this  insuranoe.**  It 
occurs  to  me  that  in  construing  an  instrument  of  this  description  we 
should  give  to  every  clause  its  natural  meaning,  such  as  would  occur 
to  an  unprofessional  person,  unless  we  are  satisfied  that  so  doing 
would  violate  the  actual  intention  of  the  parties;  so  far  from  this 

(a)  2  Cr.  &  M.  348. 
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beiiig  the  case  in  the  present  instance,  by  adopting  the  argument  E«  T.  1851. 
of  the  Counsel-  for  the  Company,  it  occurs  to  me  as  clear  that  the      -^.p^y— ..  /' 

,  ANDBRBON 

clause  was  introduoed  into  the  pohcy  expressly  with  a  view  of  pre-  v. 

venting  any  question  being  raised  as  to  the  materiality  of  any 
particular  statement  therein,  which  turned  out  to  be  false. 

It  has  been  said  it  would  be  a  very  unreasonable  contract  for  the 
party  asasred  to  enter  into :  my  answer  is,,  with  that  I  have  nothing 
to  do ;  if'  parties  will,  without   sufficient  consideration  or   fully 
understanding,  enter  into  hard  or  unreasonable  contracts,  they  must 
blame  themselves  and  net  the  law  for  carrying  out  such  con- 
traets*     But  I  do  not  think  the  construction  of  the  clause  whidh 
appears'-'to  me  to  be  the  correct  one  would  be  attended  with  all  the 
monstrous  annojrances  which  hare  been  suggested ;  as  for  instance^ 
if  a  namber  of  idle  and  immaterial  questions  were  verbally  asked  by 
the  ag^nt  of  the  Company  previously  to  the  execution  of  the  policy, 
and  that  several  of  these  questions  were  not  contained  in  the  formal 
printed  questions,  to  which  the  agent  required  answers  as  the  basb 
of  the  contract,  I  should  not  be  surprised  at  a  jury  finding  that  the 
answeas  or  statements  made  to,  such  irrelevant  verbal  inquiries, 
tiioiigk  &lse^  were  not  stalenrents  raad^  in  or  about  the  effecting 
or  obtaining  the  insurance;  and  therefore  I  am  not  at  all  diisposed 
to  deny  that  a  jury,  in  considering  whether  a  particular  statement 
comes  within  the  proviso,  may  take  the  materiality  of  it  into  con- 
sideration ;  but  it^  does  not  occur  to  me  that  such  consideration 
woidd'  properly  apply  to  a  written  statement  made  under  the  cir- 
comrtanoBS  tliat  l^e  proposal  of  the  17th  of  Jtine  wieus,  and  which  at 
the  time  of  signing,  the  party  expressly  agreed  should  form,  the  basis 
of  the  intended  insurance :  and  here  I  must  say  that  though  I  do  not 
IM  myself  at  liberty  to  refer  to' the  proposal  in  order  to  construe  the 
poUey,  still  I  am  confirmed  in  the  view  I  take  as  to  the  efilbct  of  the 
policy,  when  I  find  that  if  this  construction  be  not  adopted,  several 
matlerB  which  the  parties,  at  one  time  at  lieast,  intended  should  be 
the  baab  of  the  contract,  and  the  falsehood  of  which  should  vitiate 
the  contract,  are  in  the  actual  agreement  between  them  left  alto- 
gether unprovided  for. 

Again,  it  has  been  objected  that  the  effect  of  the  construction  of 
VOL.  1.  39  L 
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£.  T.  1851.  the  proviBO  contended  for  will  be  to  convert  representation  into  war* 

V,.  ,\.  ^/'    rantj.    I  think  not.    The  only  difference  which  I  conceive  to  ezial 

V.  between  representation  and  warranty  is  thia,  that  representation  i» 

viTzoERALD.  ^  gtatcment  altogether  dehors  the  policy,  not  contained  in,  or  refer- 
red to  by  it.  In  the  present  case  if  the  proviso  had  been,  that,  if  any 
false  statements  had  been  made  in  the  proposal  of  the  17th  of  Jone^ 
the  policy  should  be  voidy  I  do  not  think  it  has  been  denied  that 
the  present  case  wonld  have  fallen  clearly  within  the  contract  of 
the  parties,  and  that  the  jury  would  have  nothing  to  do  with  the 
materiality  of  the  statement ;  and  if  parties  are  at  liberty  by  words 
of  reference  of  that  description  to  make  what  would  be  otherwise 
harmless  representation  at  least  of  the  same  effect  as  warranty,  I 
am  not  aware  of  any  principle  to  prevent  the  parties  using  more 
general  words  of  reference  so  as  to  embrace  all  statements  made  in 
or  about  the  obtaining  or  effecting  of  the  insurance.  And  consider- 
ing the  peculiar  nature  of  life  insurance,  which  it  is  not,  in  any  case, 
obligatory  on  the  Company  to  accept,  and  in  which  the  party  assured 
knows  every  thing,  and  the  Company  nothing,  and  in  which  the 
greatest  possible  good  faith  is  required  from  the  party  assured  to 
the  Company,  I  do  not  think  it  unreasonable  that  the  Company 
should  require  and  the  party  assured  agree  that,  if  he  had  deti* 
berately  made  a  false  statement  for  the  purpose  of  obtaining  the 
policy,  the  same  should  be  void. 

On  the  whole,  therefore,  my  opinion  is,  that  the  question  which 

ought  to  have  been  left  to  the  jury  was,  whether  the  statement  in 

question  was  a  false  statement,  made  in  or  about  the  effecting  of  the 

policy  ?  and  that  they  should  not  have  been  directed  to  find  for  the 

plaintiff  unless  they  considered  the  statement  in  question  Twat^rial 

to  the  insurance,  and  therefore  that  the  third  exception  and  some 

others  should  have  been  allowed.   I  need  scarcely  say  that,  differing 

as  I  do  from  so  many  of  my  Brethren  of  much  greater  experience 

than  myself,  I  feel  considerable  doubt  as  to  the  propriefy  of  the  oon- 

•clusion  to  which  I  have  come ;  still,  after  considering  the  ^latter  with 

all  the  attention  in  my  power,  I  cannot  see  any  sufficient  grounds 

for  departing  from  the  literal  construction  of  the  words  actnallj 

4i8ed  by  the  parties,  and  therefore  I  have  been  unable  to  agree  in 

ihe  conclusion  arrived  at  by  the  majority  of  the  Court. 
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BLACKBUftNS,  C.  J.  B.  T.  1851. 

-    ,      _,  «  ^     ,  Ezck.  Cham» 

I  am  of  opinion  that  the  judgment  of  the  Court  of  Exchequer     ».^.^v--^ 

•    AMBBftSOK 

should  be  a£Gbrmed.    The  matter  of  defence  which  is  involved  in  the  v, 

-    .       PITZOBBALD. 

consideration  of  the  exception  is,  that  the  contract  was  proved  to 
have  been  avoided  ab  tnt/to,  because  the  assured  made  a  false  state- 
ment ^  in  and  about  the  obtaining  and  efiectiog  of  the  policy"  and 
of  the  declaration.  These  are  the  words  of  that  instrument,  and  it 
is  on  their  construction,  as  used  in  both,  that  we  are  to  decide ;  to 
eonstrue  them,  we  must  inquire  what  is  the  nature  and  character  of 
the  &]se  assertion  which  is  to  have  the  effect  of  vitiating  the  oon- 
tiact,  and  forfeiting  the  premiums  paid  by  the  assured. 

The  plaintiff  in  error  contends  that  it  is  sufficient  to  ascertain, 
simply  in  the  terms  of  the  policy,  that  the  false  statement  was  made 
in  or  about  obtaining  it;  and  that  when  this  is  done,  the  words  of  the 
condition  are  so  comprehensive  and  stringent,  that  the  question  is 
solved  and  the  policy  avoided,  whether  the  statement  was  material 
or  immaterial ;  in  other  words,  that  we  are  to  read  the  clause  as  if  it 
had  contained  these  very  words.  I  admit  if  this  be  the  meaning  of 
the  words,  if  this  be  so  clearly  expressed  as  not  to  admit  of  any 
other  rational  construction,  we  must  give  them  the  operation  con* 
tended  for ;  but  is  this  so  ?  It  is  obvious,  that  to  maintain  a  defence 
founded  on  this  provision  of  the  policy,  proof  must  be  made  first, 
of  the  false  statement  of  some  matter  or  fact ;  and  secondly,  that 
it  occurred  on  the  occasion  of  effecting  the  policy.  The  Judge* 
and  jury  must  inquire  into  both,  and  decide  both.  What  could 
answer  this  inquiry,  or  be  said  in  any  propriety  of  language  to  come 
within  such  terms,  but  a  mis-statement  used  by  the  assured  to  induce 
the  Company  to  contract,  and  how  could  it  have  done  so,  if  it  were 
utterly  immaterial  ?  Amongst  the  variety  of  statements,  verbal  and 
written,  that  may  occur  in  the  course  of  such  a  treaty,  some  may 
appear  so  trivial  that  no  weight  or  affect  can  be  ascribed  to  them ; 
others  so  substantial  as  to  make  it  highly  probable  that  they  influ- 
enced the  dedsion  of  the  Company,  while  there  may  be  a  third  class 
of  so  doubtful  a  character  as  to  raise  the  question  whether  they  did 
or  could  have  had  any  such  influence.  How  is  a  Judge  to  act  ?  Is 
it  his  province  to  decide  that,  having  all  occurred  in  the  dealing  for 
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E.  T.  1851.  the  policy,  and  therefore  in  obtaining  it,  the  poli<^  is  y<Md?     On 
» ..I'v  ■    *  *   the  oontrarj,  I  think  his  duty  is  to  snpplj  some  test  whereby  the 
1^;  jury  may  be  able  to  decide  whether  any  and  which  of  them  were 

the  means  used  to  procure  the  policy ;  aod  I  can  see  no  other  test 
than  that  of  materiality ;  to  this  I  Uiiak  we  are  fiorood  to  recur 
as  the.  only  rational  mode  of  ascertaining  the  intentkm  of  the 
parties. 

But  there  are  other  arguments  in  fayoor  of  the  oonstmotion 
which  I  put  on  the  words  ''in  and  about  obtaining  the  policy/' 
The  policy  transcribes  a  vast  number  of  the  articles  of  the  assured's 
declaration,  which  was  to  be  the  basis  of  the  contract,  and  it  omits 
several  of  them,  and  amongst  them  those  the  snbjeot  of  the  excep- 
tion ;  this  seems  to  warrant  the  applicadon  of  the  maxim  "  etprumo 
ttfttitf  ut  excluHo  aUeriui^*  and  the  consequence  may  fairly  be  said 
to  be^  that  it  was  intended  that  the  selected  articles  were  to  be 
warranted,  and  that  those  omitted  were  to  retain  their  position  as 
representations.    In  furtherance  of  this  view  it  is  also  to  be  obserred 
that  tha  iwlimited  oonstaruetion  which  is  claimed  for  these  wwds  is 
open  to  this  difficulty,  that  they  will  thereby  indude  and  provide 
for  all  the  declarations  of  the  assured  which  are  warranted  by  the 
previous  clauses  of  the  iiistrument ;  for  there  can  be  no  doubt  that 
there  are  atatomente  into  whose  materiali^  inquiry  is  pve^ded,  and 
which  are  made  in  and  about  obtaining  the  policy;  it  would  follow 
either  that  it  was  ni(gatory  to  have  made  them  matters  of  express 
warranty  where  the  same  effect  was  given  to  them  by  these  general 
words,  or  that  the  general  words  were  to  have  their  operation, 
leatncted  by  confining  them  to  cases  in  which  the  contract  was 
induced  by  the  fiJse  statement  of  material  facts.      There  is  another 
consideration  which  has  weighed  veiy  much  with  me ;  it  is,  that  we 
are  called  on  by  the  Company,  whose  language  this  instrument  is^ 
and  who  could  have  used'  terms  free  from  ambiguity,  to  avoid  their 
contact  by  reason  of  the  false  statement  of  an  inanaterial  &ot ; 
this  is  scsvcely  rational,  it  is  incredible  tiiat  this  could  have  been  so 
understood  or  intended.    It  seems  to  me  to  be  just  as  absurd  as  a 
condition  that  the  contract  should  be  void  on  the  occurrence  of  some 
collateral  and  independent  fkct  or  event. 
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I  would,  howeyer,  advert  to  the  positioD,  that,  maoy  of  the  E.  T.  1851. 
exceptions  assume  that  the  false*  statements  were  in  or  about  ob« 
taining  the  policy,  'and  tfaa^  the  learned  i  Judge  should  -tlievefore  oi. 

not  have  left  it  to  the  jury  to  inquire  iolto  iheir  materiality,  though 
if  he  had  not  made,  ^lis  assumptiiott,  and  hadldBi,dti4o  the  jury 
to  say  whether  the  atatementa  wefce  -or  no'toso  niadd,  h^  oonightr 
have  infixrmed  them  that  in  deciding  that'  quMion  they  might' 
consider  whether  these  statements  were  material  or  not«i  L  con^ 
fesa  I  cannot  see  any'substantial)  or  aa  to  the  result,  any  pieaetical 
diffierence  between  these  modes  of '^ealin^  with  thd  qaestieo;  in 
the  one  the  jury  is  told  that,  though:  ^in  terms  the  stoteaciita  were 
made  in  or  about  effecting  the  pdicyy  they  are  not,  if  immaterial,,  to 
be  so  considered  in  law;  in  the  othet*,  that'  if  they  considered  the 
statements  immaterial  they  should  or  might  find  that  they  were  not 
made  in  or  about  obtaining  the  policy;  there  is  no  doubt  a  verbal 
distinction  between  the  two  modes  of  putting  the  question  ;  but  the 
question  to  be  solved  is  the  same  in  both,  the  same  result  will  follow 
from  the  same  fact  in  both  modes  of  putting  them ;  in  both  the  sub- 
ject of  inquiry  is  the  materiality  of  the  false  statement — a  subject,  in 
the  consideration  of  which  the  exception  and  argument  for  the 
plaintiff  in  error  insists,  should  be  utterly  and  altogether  excluded. 

I  have  now  stated  the  view  I  entertained  of  this  case  from  an 
eariy  period  of  its  discussion.  Amongst  the  exceptions,  however, 
there  was  one  (the  ninth)  that  raised  the  question,  whether  the 
Judge  should  not  have  directed  the  jury  that  if  they  believed  that 
proposals  for  insurance  had  been  rejected  by  other  Companies,  and 
that  two  sisters  of  the  assured  had  died  of  consumption,  that  these 
are  material  fads  ;  and  if  not  communicated  to  the  Company,  they 
should  find  for  the  defendant.  The  materiality  of  those  fisusts  is  so 
obvious,  and  the  proof  of  the  fslsehood  of  them  denied  by  the 
assured  so  dear,  that  I  was,  on  a  reconsideration  of  the  case,  dis- 
posed to  think  that  the  ninth  exception  was  well  founded. 

I  have  come  to  the  conclusion  that  the  Judge  could  not  have  so 
directed  the  jury,  because  there  was  a  preliminary  question  to  be 
decided  by  them,  whether  the  answers  of  the  assured  to  the  ques- 
tions of  the  Company  were  intended  to  be  referred  to  by  the  proviso 
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£•  T.  1851.  in  the  policy;  and  further,  because  in  considering  that  prelimintiy 

Exeht   ChoMm 
>-—v    i-^     question,  it  was  their  exclusiTC  province  to  ascertain  that  intention 

▲MDBB80M 

V.  by  the  test  of  the  materiality  of  the  fiilsified  statements. 

In  conclusion,  with  this  topic  as  well  as  others  that  have  under- 
gone discussion,  I  may  observe  that  giving  to  the  document,  which 
was  to  be  the  basis  of  the  contract,  its  fullest  effect^  it  would  be 
by  no  means  conclusive  evidence  that  all  the  answers  were  to  be 
deemed  materiaL  On  the  contrary,  when  the  policy  selects  some 
and  omits  others,  though  the  proposal  is  its  basis,  the  final  agree- 
ment is,  that  the  former  becomes  matter  of  warranty,  and  the  latter 
remain  matters  of  representation. 

I  therefore  agree  with  the  majority  of  the  Court,  although  with 
considerable  doubts.  The  judgment,  therefore,  of  the  Court  below 
must  be  affirmed. 

Judgment  affirmed. 
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BENJAMIN  L.  LEFROY 

Ik 

REVEREND  THEOBALD  WALSH, 
SIB  JOHN  MAXWELL  TYLDEN  AND  GEORGE  DOYLE. 

(Common  Pleas.J 

Ma^  9, 10* 

Beflkvih,  for  taking  the  plaintiff's  cattle.    The  defendants  pleaded  Payment  of  an 

abated  i^tior 

six  avowries  and  cognisances.    By  the  first  the  defendants  Walsh  a  period  of 

thirty  yean  by 

and  Tylden  avowed  the  taking  as  a  distress  in  right  of  a  ten-  a  tenant  hold- 
ing under  a 

ancy  under  them  in  one  Laurence  Conrahy,  at  an  annual  rent  of  leaae  for  a 

A  «    «    vi.    term  TrnftTr 

£77.  6s.  3d.,  with  six  pence  in  the  pound  receiver's  fees,  payable  half-  pired  is,   if 

yearly,  on  the  25th  ,of  March  and  the  29ih  of  September,  with  a  ^d^oeto 

penal  rent  of  six  pence  for  every  pound  of  rent  in  arrear ;  and  the  ^  ^  son^ 

defendant  George  Doyle  made  cognizance  as  their  bailiff.     The  ^  ^^d^ 

second  avowry  and  cognizance  were  the  same  as  the  first,  except  creation  of  a 
JO  1  r    ^g^    tenancy 

that  they  were  confined  to  the  penal  rent.    The  third  avowry  and  At  the  abated 
''  ^  rent;  and  the 

cognizance  justified  under  a  tenancy  in  Anthony  George  Lefiroy,  in  eflfeet  of  snch 

payment   is 

all  respects  the  same  as  that  stated  in  the  first  .  The  fourth  avowry  not  destroyed 

by  the  &ct 

and  cognizance  justified  under  a  tenancy  in  Anthony  George  Lefroy,  that  dnzing 

rimilar  to  that  stated  in  the  other  counts,  and  in  all  other  respects  ^^e   it  has 

resembled  the  second.     The  fifth  avowry  and  cognizance  justified  (QQaQ^  f^  ^ 

under  a  tenancy  in  Thomas  Ferris  and  John  Keely,  similar  to  that  TOwtoSe? 

in  the  other  counts,  and  in  all  other  respects  resembled  the  first ;      SemUe—A 

tenant  for  lifo, 
and  the  sixth  avowry  and  cognizance  justified  under  a  tenancy  in  with  power  to 

Thomas  Ferris  and  John  Keely,  similar  to  that  stated  in  the  other  ^^^^  Qg  thirty- 
counts,  and  in  all. other  respects  resembled  the  second.  To  all  these  ^  tiSSTxei^ 
4iTowries  and  cognizances  the  plaintiff  pleaded  in  bar  riens  in  arrear  J^'^^J^J^JSil 
And  non^ienuU^  upon  both  of  which  issue  was  joined,  and  a  special  ^^?"i^5f" 

pka,  which  did  not  become  materiaL     The  case  was  tried  before  granted  in  ex- 

ecotion  of  his 

Blackbume,  C.  J.,  at  the  Spring  Assizes  1851,  for 'the  county  of  power,aadcre- 

ate  new  de- 
miaeB,    prt^ 

▼ided  that  at  the  time  of  their  execution  they  are  in  confonnity  with  the  tenns  of 

rach  power. 
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£.  Tp  1851.  Kildare,  when  it  appeared  that  the  distress  was  levied  for  the  arrears 
ComHkmPhoi. 

of  a  rent  of  £77*  6s.  3d.,  reserved  bj  a  lease  of  the  31st  of  August 

1816,  made  by  Henry  Lomax  Walsh  to  Laurence  Conrahy,  of 
certain  lands  in  the  county  of  Kildare,  for  three  lives  or  thirty-one 
years.  H.  L.  Walsh  was,  at  the  time  of  making  this  lease,  tenant 
for  life  of  the  lands  comprised  in  it,  with  a  power  to  lease  for  three 
lives  or  thirty-one  years,  at  the  best  rent ;  and  the  Judge's  report 
stated  that  no  payment  of  the  full  Tent  reserved  was  proved  to  have 
been  made  since  the  year  1819»  from  which  time  an  abated  rent  of 
£57 •  lOs.  had  been  paid  to  the  tenant  for  life  oi^til  his  death  in 
1831,  and  from  that  time  until  the  month  of  March  1841  to  the 
defendants  Walsh  and  Tylden,  who,  upon  the  death  of  the  tenant  for 
life,  became  entitled  to  the  reversion.  At  the  dose  of  the  case  the 
plaintiff's  Counsel  called  upon  the  learned  Judge  to  direct  the  juiy 
that  they  were  at  liberty,  from  the  fact  of  the  receipt  of  the  abated 
rent,  to  presume  that  the  lease  of  1819  had  been  surrendered,  and  a 
new  tenaney  created  at  tfae  smaller  rent,  or  tl^it  there  had  been  a 
release  of  the  difference  between  the  rent  reserved  and  the  abated 
*  rent  Tl)is  the  learned  Judge  declined  to  do,  and  the  jury  accord- 
ingly, under  his  direction,  found  a  verdict  for  the  defendants  on  all 
the  issues. 


Macdanogh  having  on  a  former  day  obtained  a  conditional  order 
to  set  aside  the  verdict  on  the  ground  of  misdirection — 


JBirwiekf  with  whom  was  M,  Smytkcy  now  showed  cause. 

The  juiy  could  not  have  presumed  the  ezistenoe  of  a  deed  releas- 
ing a  part  of  the  rent  unless  on  proof  of  a  continuous  receipt  of  an 
abated  i^ent  for  twenty  years  previous  to  the  commencement  of  tlie 
present  acdom  by  a  person  entitled  in  fee ;  and  in  the  present  case 
the  tenant  for  life  having  died  in  the  year  1831,  there  were  no 
^K^unds  for  presuming  a  lost  deed.  Neither  could  they,  from  the 
circumstance  of  the  defendant  having  received  ai^  abated  rent^  pre- 
sume the  surrender  of  the  lease  of  1819*  The  cases  in  which  it  has 
been  decided  that  such  a  fact  may  be  presumed  are  those  in  which 
the  owner  of  a  particular  estate  has  been  a  party  to  some  act^  which 
he  is  by  law  aftelrwards  estopped  from  disputing,  and  which  would 
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not  to  be  valid  if  his  particular  estate  had  continued:  Lyon  y.  ^'*  T.  1851- 

CommonPleaa* 

Read  {a).     Such  is  the  case  of  a  lessee  for  years  accepting  a 
new  lease,  which  would  not  be  valid  without  the  surrender  of  the 
former;   but  the  mere  receipt   of  an   abated  rent  is  not  a  fact 
inconsistent  with  the  existence  of  the  former  lease,  as  the  rent 
may  have  been  abated  by  the  landlord  from  motives  of  consideration 
for  his  tenant — [Monahan,  C.  J.    Is  not  a  tenant  for  life,  with  a 
leasing  power,  by  virtue  of  his  estate  for  life,  enabled  to  accept  a 
surrender  of  an  existing  lease,  and  grant  a  new  lease  toHes  quoties, 
provided  he  comply  with  the  requisites  of  the  power  ?  but  as  in  the 
present  case  there  is  no  evidence  of  any  new  lease  having  been  exe- 
cuted with  the  formalities  required  by  the  power,  could  not  the  tenant 
for  life  create  by  parol  a  tenancy  from  year  to  year,  which  would, 
after  receipt  of  rent  by  the  remainderman,  be  binding  on  him  until 
detexmined  by  notice  to  quit,  and  might  not  the  jury,  from  the 
receipt  of  an  abated  rent  by  the  tenant  for  life  and  remainderman 
from  1819  to  1848,  infer  the  surrender  of  the  former  lease,  and  the 
creation  of  a  tenancy  from  year  to  year  ?] — The  acceptance  of  an 
abated  rent,  when  it  is  proved  that  the  plaintiff  held  under  an  exist- 
ing lease,  is  no  proof  of  a  new  letting.      The  act  sufficient. to  create 
such  a  presumption  must  be  an  act  done ;  mere  payment  is  not  suffi- 
cient— [B AJLL,  J.    It  is  evidence  of  such  an  act  having  been  done. — 
Jackson,  J.    If  receipt  of  rent  be  evidence  of  the  existence  of  a 
tenancy,  receipt  of  an  abated  rent  must  be  some  evidence  of  a  new 
tenancy.] — ^In  FitzgercM  v.  Lord  Portarlington  (6),  it  was  held 
that  the  Court  would  not  from  the  receipt  of  an  abated  rent  presume 
a  contract  for  a  surrender  of  a  former  lease. — [Monahan,  C.  J. 
In  that  case  the  document  proved  that  the  intention  of  the  parties 
was  that  the  old  lease  should  be  the  subsisting  contract.      The 
Court  could  not  in  that  case  go  on  presumption  at  all ;  they  had 
a  legal  contract  which  they  were  bound  to  interpret,  and  they 
accordingly  interpreted  it  as  amounting  not  to  a  surrender  but  an 
abatement] — ^Where  the  lease  is  under  seal  there  cannot  be  a  pre- 
sumption  that  it  was  surrendered  by  parol. 

The    following    authorities    were    referred    to  : — Eldridge    v. 


(fl)  13  M.  W.  285. 
voi«.  1 


(6)  1  Jones,  431. 
40 
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E.  T.  1851.  KnoH(a)\  Doe  d.  Brandon  v.  Calvert  (b);  Doe  d.  Penwiek  v. 
CornmcnPleas,    ^      ,  .  ^  _. 

Reed  {c) ;  3  Presumes  Conv.  p.  43. 


Macdonogh  (with  whom  was  J.  T.  BaUJ,  for  the  plaintiff. 

The  tenant  for  life  was  competent  to  have  accepted  a  sorrender, 
and  granted  a  new  lease,  subject  to  the  restrictions  of  the  power: 
Nixon  y.  Rohimon  (d).  The  acts  of  the  tenant  for  life  are  therefore 
to  that  extent  of  the  same  effect  as  those  of  an  owner  in  fee. 
Secondly. — The  question  is,  was  there  any  evidence  to  be  left  to 
the  jury  of  the  surrender  of  the  lease  of  1816?  And  we  contend 
that  the  fact  of  the  receipt  of  an  abated  rent,  coupled  with  the 
acquiescence  of  the  remainderman  when  he  came  into  possession, 
were  circumstances  material  to  be  submitted  to  the  jury  on  that 
question.  It  was  a  presumption  of  fact  as  distinguished  from  a  pre- 
sumption of  law :  Walker  v.  Richardson  (e) ;  1  Taylor  on  Evidenee^ 
p.  1 33.  The  case  of  Eldridge  v.  KnoU  is  distinguishable ;  in  that 
case  there  was  no  mutual  act  favouring  the  presumption,  and  there 
was  a  final  period  of  limitation  within  which  no  presumption  could 
be  made.  The  cases  of  Rex  v.  Stephens  (jf).  Read  v.  Brookman  (g), 
show  that  the  Court  will  make  every  presumption  consistent  with 
the  acts  of  the  parties. — [Monahan,  C.  J.  All  those  were  cases 
in  which  circumstances  were  left  to  the  jury  to  presume  one  state  of 
facts ;  here  there  are  two  with  which  they  are  consistent.] — ^For  that 
reason  the  fact  should  have  been  left  to  the  jury  to  determine  which 
of  the  two  inferences  was  correct ;  if  they  could  only  draw  one  infer- 
ence we  would  be  entitled  to  a  direction.  In  cases  of  rights  of  way 
where  the  user  has  been  permissive,  the  Judges  have,  no  doubt,  not 
left  the  question  to  the  jury;  hut  the  question  here  is,  has  the  pay- 
ment of  the  ahated  rent  been  permissive  ?  There  is  no  proof  of  the 
plaintiff  being  the  assignee  of  the  lease  of  1816.  If,  as  has  been  con- 
tended, the  mere  fact  of  the  plaintiff  being  in  possession  of  the  same 
lands  as  those  comprised  in  the  lease  is  proof  of  his  holding  under 


(a)  Cowp.  214. 

(c)  5  B.  &  Aid.  232. 

(0  2  M.  &  W.  882. 


(6)  5  Taunt.  169. 
(d)  2  Jo.  &LaL  4. 
CO  1  Burr.  434. 


ig)  T.  R.  158. 
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that  lease,  the  presumption  of  a  surrender  or  release  might  be  E.  T.  1851. 
defeated  by  the  production  of  any  old  lease.  ^— ' 

LEFBOT 

The  following  authorities  were  cited : — Campbell  v.  Wilson  (a)  ;  ^^ 

Nepean  v.  Doe  (b)  ;  Doe  v.  Hilder  (c) ;  2  Saund.  p.  175,  a.  walsh. 

Cur.  ad.  vtdi. 


MoNAHAN,  0.  J.,  now  delivered  the  judgmr Dt  of  the  Court. 

In  this  case  we  are  all  of  opinion  that  the  verdict  must  be  set 
aside.  The  lease  under  which  defendants  avow  is  dated  the  31st  of 
August  1816,  and  contains  a  demise  for  three  lives  or  thirty-one 
years,  reserving  a  rent  of  £77.  6s.  3d. ;  and  the  evidence  at  the  trial 
went  to  show  that  for  three  years  after  the  execution  of  this  lease 
the  full  rent  was  received;  but  that  from  the  year  1819  a  smaller 
rent,  amounting  to  £57.  lOs.  only,  had  been  demanded  and  paid. 
There  was  no  evidence  produced  to  connect  the  present  occupier 
with  the  original  lessee,  or  that  the  lease  of  1816  had  been  even 
acted  on,  or  heard  of  from  1819  until  it  was  produced  at  the  trial. 
We  therefore  are  of  opinion  that  the  facts  unexplained  of  the  pay- 
ment of  the  lessee's  rent  of  £57*  10s.  for  a  period  of  thirty  years, 
although  during  a  portion  of  that  time  made  to  one  who  was  tenant 
for  life,  was  evidence  which  should  have  been  submitted  to  the  jury, 
and  irom  which  they  might  infer  the  surrender  of  the  lease  of  1816, 
and  the  creation  of  a  tenancy  from  year  to  year  by  the  tenant  for 
life,  which  we  are  of  opinion  he  had  power  to  create.  It  may  be 
that  when  the  case  is  submitted  to  the  jury  they  shall  be  of  opinion 
thai  no  surrender  was  in  fact  made  or  new  tenancy  created,  but 
that  a  temporary  abatement,  not  binding  on  the  remainderman,  had 
been  made;  but  be  this  as  it  may,  in  our  opinion  the  question 
sboold  have  been  left  to  the  jury,  and  therefore  we  must  set  aside 
the  verdict. 


May  11. 


(a)  3  Eaft,  294. 


(6)  2  M.  &  W.  894. 


(c)  2Siig.  V.  &P.  1140. 
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UNIACKE  V.  KIRWAN. 

May  10,11,1^' 

Bepleyin  for  Replevin,  for  taking  the  plaintiff's  goods  and  chattels  on  the  12th 

taking     the 

plaintiff's  of  September  1850,  in  the  parish  of  Moylescar^  in  the  county  of 

goods    in  the 

parish  of  M.,  Galwaj,  in  a  certain  close  there  called  Tristane. 

m    a   certain 

close  called  T.;       Avpwry,  in  the  following  form : — '*  And  the  said  Patrick  Kirwan, 

avowed  the  "  ^Ji  ^v  comes  and  defends  the  wrong  and  injury,  when  and  soforth, 

hcJ^^in^  quo,  "^^^  ^^^  avows  the  taking  of  the  said  goods  and  chattels  in  the 

fend^^  held"  "  ^^'^  declaration  mentioned,  tit  the  said  close^  in  which  andsofartk^ 

^  dT^^^th  "  ^°^  justly  and  soforth,  because  he  says  that  the  said  J.  F.  Uniacke, 

parish  of  M.,  u  f^j,  ^  long  time,  to  wit,  for  the  space  of  twelve  months  next  before 
as  his  tenant, 

at  a  jQBTly  <«  and  ending  on  a  certain  day,  to  wit  on  the  1st  of  May  a.  d.  1860, 

rent,    for    me 

arrears     of  "  and  from  thence  until  and  at  the  said  time  when  and  soforth,  held 

wliich  he  dis- 

trained.     The  *'and  enjoyed  the  said  close  called  Tristane^  in  the  parish  ofMo^ 

ed  in  bar  that  "  lescar^  and  county  of  Galway  aforesaid^  in  which  and  soforth,  with 

the  said  close  "  ^^'^  appurtenances,  as  tenant  thereof,  to  the  said  Patrick  Kirwan, 

pS^h  ofM  ^  "  ^y  virtue  of  a  certain  proposal  for  a  lease  thereof  theretofore  nuide^ 

'Mxht{^ii  "  *^  *^^  "°^®^  *  certain  yearly  rent,  to  wit  the  yearly  rent  of  £470, 

A^lb^  ^**  "payable  half-yearly,  on  the  1st  day  of  May  and  the  1st  day  of 

question  was  «  November  in  every  year,  by  even  and  equal  portions ;  and  because 

situated  in  the  /  /       >    /  ^        r-  » 

parish    of  C.  « the  sum  of  £470  of  the  rent  aforesaid  for  the  space  of  twelve 
Held,  firetlv, 

that  the  plain,  "months,  ending  as  aforesaid  on  the  said  1st  of  May,  in  the  year 
tiflF  was  not  •  •  j 

estopped  from  "  aforesaid,  and  from  thence  until  and  at  the  said  time  when  and 

the  lands  of  '^  soforth,  was  due  and  in  arrear  from  the  said  J.  F.  Uniacke  to  the 

ten^twe^.  "said  P.  Kirwan,  he  the  said  P.  Kirwan  weU  avows  the  takmg  of 

^J^  of  c^  "  ^^®  ®*^^  S<>o«^  ^^^  chattels  in  the  said  close,  in  which  and  soforth, 

secondly,  that  c<  g^d  justly  and  soforth,  as  for  and  in  the  name  of  a  distress  for  the 

the    avennent  "*       ^ 

in  the  avowiy  « g^j^  y^nt  gQ  ^^^  ^q^  Jq  arrear  as  aforesaid,  and  which  said  rent 
of  the  parish 

in  which  the  "  still  remains  due  and  unpaid ;  and  this  the  said  Patrick  Kirwan  is 
lands  of  T.  so 

held  were  situ-  "  ready  to  verify,  wherefore  he  prays  judgment  and  a  return  of  the 
ated  was  ma- 
terial, and  the  "  said  goods,"  &C, 

variance  fataL         -w^.       .»  mi        «•.«.<.  ,  «..!• 

Flea  lit  bar — That  the  defendant  ought  not  to  avow  the  taking  of 
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the  said  goods  and  chattels  in  the  said  chse,  in  which  and  soforthj  £•  T.  185l« 

.      CommonPUa*. 
because  he  saith  that  the  said  plaintiff  did  not  hold  or  enjoy  the  said 

close  called  Tristane  fj»  the  said  parish  of  MoyUsear^  and  county  of 
Oalway  aforesaid,  in  which  and  soforth,  with  the  appurtenances,  as 
tenant  to  the  said  defendant  by  virtue  of  the  said  alleged  proposal 
for  a  lease  thereof  in  the  said  avowry  mentioned  modo  et  forma* 

The  case  was  tried  before  Moobe,  J.,  at  the  Spring  Assizes  1851, 
for  the  county  of  Gralway,  when  the  defendant  proved  that  the  plain- 
tiff was  his  tenant  of  the  lands  of  Tristane  under  a  written  proposal  at 
a  rent  of  X470.  He  then  produced  a  witness  to  prove  the  value  of 
the  distress,  who,  on  cross-examination,  stated  that  he  lived  on  the 
lands  of  Tristane ;  that  he  had  made  a  distress  on  them,  and  that 
they  were  situated  in  the  parish  of  Clontouskert,  in  the  county  of 
Galway. 

The  defendant's  evidence  having  dosed,  the  plaintiff's  Counsel 

called  upon  the  learned  Judge  to  direct  a  verdict  for  him,  on  the 

ground  that  the  evidence  proved  a  taking  in  the  lands  of  .Tristane, 

in  the  parish  of  Clontouskert,  for  rent  due  out  of  those  lands, 

whereas  the  taking  complained  of  was  in  the  parish  of  Moylescar, 

and  the  avowry  was  for  rent  due  out  of  the  last-mentioned  lands. 

The  learned  Judge  declined  to  do  this,  and  directed  a  verdict  for  the 

defendant,  reserving  liberty  to  the  plaintiff  to  change  it  into  a 

verdict  for  him  for  £5  in  case  the  Court  should  consider  the 

variance  to  be  &tal,  in  which  event  he  should  be  placed  in  the  same 

position  as  if  a  verdict  had  been  directed  for  him. 

A  rule  having  on  a  former  day  been  obtained  for  this  purpose — 


Macdonogh^  with  whom  was  P.  Blake^  now  showed  cause. 

The  object  of  requiring  the  locus  in  quo  to  be  minutely  described 
in  the  declaration  is  for  the  benefit  of  the  avowant,  and  to  apprise 
him  of  the  place  in  which  the  caption  occurred  on  which  the  plaintiff 
intends  to  rely :  Ward  v.  Lavilc  (a)  ;  and  for  this  reason  the  same 
accuracy  is  not  required  in  the  avowry  as  in  the  declaration ;  and 
iny  defect  in  the  description  of  the  locus  in  quo  will  be  cured  by 
pleading  over.    We  could  not  have  avoided,  this  variance,  the 

(a)  Cro.  EUz.  896. 
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*'"*"*^"        '  in  quo.     The  plaintiff  seeks  to  work  a  departure  in  evidence 

from  his  own  declaration ;  but  he  is  estopped  from  showing  that 

the  taking  was  elsewhere  than  he  has  by  his  declaration  stated 

it  to  be.     In  Niblet  v.  Smith  (a),  the  plaintiff  having  'declared 

in   replevin  for  taking  goods  and  chattels,  to  wit  a  limekiln,  of 

which  the  defendant  avowed  the  taking  as  a  distress  for  rent,  a 

plea  in  bar  to  the  effect  that  the  limekiln  was  affixed  to  the  freehold 

was  held  to  be  bad  as  a  departure  from  the  declaration.    Here,  in 

like  manner,  if  the  plaintiff  by  his  plea  in  bar  stated  the  taking  to 

be  in  another  parish,  it  would  be  a  departure. — [Ball,  J.    The 

cases  jon  cite  are  cases  of  departure  in   pleading.-^ACKSON,  J. 

Suppose  part  of  the  lands  of  Tristane  to  be  situated  in  one  parish, 

and  part  in  another,  and  that  the  plaintiff  was  not  tenant  of  the  part 

of  the  lands  in  the  latter  parish  in  which  the  distress  was  made,  it 

cannot  be  contended  that  the  plaintiff,  by  having  declared  for  a 

taking  in  the  latter  parish,  had  estopped  himself  from  showing  that 

he  was  not  tenuit  o(  any  lands  in  that  parish,  because  he  might  lay 

the  caption  in  any  place  where  the  cattle  were  driven  after  the 

distress  was  levied. — Monahan,  C.  J.    Your  evidence  justifies  a 

distress  in  the  parish  of  Clontouskert  and  nowhere  else,  and  on  the 

record  you  justify  a  distress  in  another  parish.] — ^The  averment  of 

the  parish  in  which  the  lands  are  situate  was  immaterial,  and  not 

traversable.     The  cases  in' which  such  an  averment  has  been  held 

necessary  are  those  in  which  the  plaintiff's  right  to  distrain  depends 

upon  the  lands  being  situate  in  a  particular  parish,  as  in  the  case 

of  a  distress  for  tithes  :  Bi^Swiney  v.  Longfield  (6)  ;  Kennedy  v. 

Re€td  (c).     There  was  no  proof  of  there  being  another  parish  of 

the  same  name. 


Fiizgibbon^  with  whom  were  J.  S.  Townsend  and  Duggctn^  in 
support  of  the  rule. 

The  defendant  having  joined  issue  on  the  plea  of  non  tenuity  was 
bound  to  prove  affirmatively  that  the  plaintiff  held  from  him  a  cloae 


(a)  4  T.  R.  504.  (h)  2  H.  &  B.  194. 

(6)  Glasc.  Rep.  77. 
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called  Tristane,  in  the  parish  of  Mojlescar.  The  statement  of  the  vill  E.  T.  1851. 

and  place  is  a  material  and  traversable  averment :  R^zd  r.  Hawke  {a)  \ 

Ward  v.  Lahin  (b)  ;  Builytharpe  ▼.  Turner  (e) ;  PoUen  v.  Brad- 

Uy  (d).     The  defendant  might  either  have  pleaded  non  eqfii,  or 

eqni  in  alio  loco  generally,  or  he  might  have  pleaded  specially,  that 

he  took  the  goods  in  some  other  place,  describing  it^  aad  traveree  the 

place  laid  in  the  declaration,  and  then  avow  stating  the  cause ;  in 

which  case  he  would  be  entitled  to  a  return  of  the  goods.    Here  by 

his  avowry  he  seeks  a  return  of  the  goods,  which,  on  a  plea  of  nan 

eepii^  or  eepit  in  alio  loco  simply,  he  is  not  entitled  to. — [Mona- 

HAH,  C.  J.  You  should  have  confined  your  evidence  to  the  question 

of  the  place  which  the  defendant  alleged  you  held,  and  not  have 

given  evidence  as  to  the  place  where  the  distress  was  made,  which 

was  admitted  on  the  pleadings.] 


Xake^  in  reply. 

The  question  is  one  as  to  the  identity  of  the  lands  held,  and  the 
defendant  is  not  bound  to  show  that  the  description  of  the  place 
coireaponds  in  every  minute  partioular ;  as  if  the  plaintiff  by  his 
declaration  described  the  close  by  abuttals,  and  the  defendant 
avowed  a  taking  in  the  loew  in  quo^  a  variance  in  proof  of  the 
boundaries  would  not  be  fatal  if  it  appeared  that  the  lands  were 
identical :  JRex  v.  Olossop  (e), — [Monahan,  C.  J.  It  is  necessary 
for  you  to  show  that  you  took  the  goods  on  the  land  which  the 
plaintiff  held  as"  your  tenant.  It  would  be  quite  consistent  with 
your  avowry  that  the  defendant  took  the  cattle  upon  other  luids 
and  then  drove  them  to  the  lands  on  which  the  distress  was  made.]-^ 
The  point  arising  on  the  report  is,  that  the  taking  was  proved  to 
have  been  in  a  different  parish  from  that  averredi^ — [Ball,  J.  We 
must  take  the  avowry  as  containing  two  separate  averments :  one 
that  the  taking  was  in  a  certain  close,  situate  in  a  particular  parish  ; 
and  secondly,  that  the  plaintiff  held  those  lands  as  tenant  to  the 
defendant.    Now  there  was  no  proof  required  of  the  first  of  these 


(a)  Hob.  16. 
(c)  Willce,  475. 


(jbi)  Sir  F.  Moore,  678. 
(d)  2  Moo.  &  Pay.  78. 
(0  4  B.  &  Aid.  619. 
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ComuHonPleas, 

therefore  conclude  that  the  reservation  of  the  Judge  referred  to  the 

only  fact  in  controyersj,  namelj,  the  variance  in  the  description  of 

the  premises  which  the  plaintiff  held.] — ^In  order  to  maintain  tbat 

objection  the  plaintiff  must  admit  the  lands  held  and  the  lands  upon 

which  the  seizure  was  made  to  be  the  same,  and  then  he  would  be 

estopped  from  disputing  that  they  were  situated  in  the  parish  of 

Moylescar.     The  cases  cited  to  show  the  materialitj  of  the  vill  and 

place  only  apply  to  the  place  of  taking,  and  not  to  the  place  stated 

in  the  avowry  as  the  place  out  of  which  the  rent  accrued,  or  which 

the  defendant  held. 

Cur.  ad,  vuii. 


Mmf  12, 


The  judgment  of  the  Court  was  now  delivered  by — 

MoiTAHAN,  C.  J. 

i 

In  this  case  we  have  conferred  with  the  learned  Judge  before 
whom  the  case  was  tried,  as  to  the  manner  in  which  he  intended  to 
reserve  the  question  which  was  the  subject  of  the  present  motion ; 
and  from  his  statement  it  appears  that  at  the  trial  there  was  no 
controversy  between  the  parties  as  to  the  place  where  the  caption 
was  in  fact  made.    Both  parties  appear  to  have  assumed  that  the 
taking  of  the  goods  was  upon  the  lands  of  Tristane,  which  the  evi- 
dence showed  to  be  in  the  parish  of  Clontouskert ;  but  the  defendants 
argument  was,  that  inasmuch  as  in  the  declaration  the  lands  of 
Tristane  are  stated  to  be  situated  in  the  parish  of  Moylescar,  and  as 
that  fact  was  not  traversed,  the  plaintiff  was  estopped  from  showing 
that  they  were  situated  in  another  parish.    On  the  other  hand,  the 
plaintiff  contended  that  as  the  defendant  had  avowed  that  he  took  the 
goods  because  the  plaintiff  held  the  lands  of  Tristane,  in  the  parish  of 
Moylescar,  as  his  tenant,  he  was  bound  to  prove  that  fact.    We 
must,  therefore,  read  the  reservation  of  the  learned  Judge  as  if  it 
related  to  a  variance  in  the  description  of  the  lands  held  by  the 
plaintiff  as  tenant  to  the  defendant ;  and  in  that  point  of  view  we 
are  all  of  opinion  that  we  must  consider  the  question  as  if  there 
were  two  lands  of  the  same  name  situated  in  different  parishes,  of 
one  of  which  the  plaintiff  was  tenant,  and  as  if  the  defendant  had 
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incautiously  entered  upon  the  one  on  which  he  had  no  right  to  E.  T.  185L 

distrain.    It  was  not  suggested  at  the  trial  that  these  are  different 

names  for  the  same  parish ;  and  we  think  that  we  must  read  this 

ayowrj  as  if  it  contained  two  distinct  averments;  first,  that  the 

taking  was  on  the  lands  of  Tristane,  in  the  parish  of  Moylescar ; 

and  secondly,  that  the  plaintiff  held  the  lands,  so  situate  in  the  parish 

of  Moylescar,  as  tenant  to  the  defendant.     The  first  averment  was 

admitted  on  the  record,  and  the  only  question  at  the  trial  was,  whether 

the  defendant  had  sustained  his  allegation,  that^the  plaintiff  held  lands 

in  Moylescar  as  his  tenant?     This  he  did  not  do,  as  his  evidence 

showed  that  the  lands  held  by  the  plaintiff  as  his  tenant  were  situate, 

not  in  the  parish  of  Moylescar,  but  in  the  parish  of  Ckmtouskert ;  and 

tiiough  there  was  evidence  at  the  trial  to  show  that  the  distress  was 

in  part  taken  in  the  parish  of  Clontouskert,  still  on  the  record  this 

evidenee  must  be  taken  to  have  been  received  not  to  contradict  the 

sdmisBion  of  both  parties  that  the  distress  was  made  in  the  parish  of 

Moylescar,  but  as  a  mode  of  proving  what  lands  the  plaintiff  held 

as  tenant  to  the  defendant. 

The  cause  shown  must  therefore  be  disallowed,  and  from 

the  peculiar  manner  in  which  the  point  was  reserved,  with 

costs. 


VOL.    1 
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T.  T.  1851. 

CdhmonPleat. 


^«y  29,  30.  MADDEN  v.  BRYAN. 

June  12. 

To  a  coimt  TaESPASs. — The  declaration  contained  three  counts.  The  first 
in  trespass  for 

seuing,  taking  count  was  for  seizing,  taking  and  distraining  the  phuntifiTs  cattle 

ing  the  plain,  and  goods.     The  second  count  was  for  seizing,  taking  and  distrain- 

tiff's  goods  and 

chattels,    and   ing  the  said  plaintiff's  cattle  and  goods,  and  impounding  them,  per 

impounding 

thena,  per  quod  qvoa  they  were  damaged.      And  the  third  was  a  count  in  trespass 

they  were  .     »      •  ^  ^. 

damaged;         ^  oonts  (uportatts, 

plead^^  diat         ^^  defendant  pleaded — first,  not  guilty,  to  the  whole  declara- 
the  plaintiff      ^-^ 
held  a  certain   "^°- 

dwelling.  Secondly,  as  to  the  seizing,  taking  and  distraining  the  goods  and 

tenant,  and  chattels  in  the  first  count  mentioned ;  Adio  non,  because  he  says  that 
that  he  took,  ^ 

seized  and  dis-  the  said  plaintiff  for  a  long  time,  to  wit  for  the  space  of  half  a  year 

trained  the 

goods,  Ac.,       next  before  the  Ist  day  of  January,  a.d.  1851,  and  from  thence  until 

therdn  as  a 

distress  for      and  at  the  time  when  and  soforth,  held  and  enjoyed  a  certam 

rent.  Plaintiff   ,      „.       ,  «         .  .  »  i         /.       xi_ 

replied  de  uuu-  dwelling-house,  &c.,  situate  *  to  wit  at,  &C.,  as  tenant  thereof  to  the 

ria        H0IA 

first,  that  the  ^^^  defendant,  under  a  certain  demise  thereof  theretofore  made  at 
^  as^^S?  *°^  under  a  certain  yearly  rent,  to  wit  the  rent  of  £280,  payable 
fen^t'^  tide  *>alf?y early,  to  wit,  that  is  to  say  on  the  1st  day  of  January  and  the 
to  tiie  dwell-  jgt  day  of  July  in  each  and  every  year  during  the  continuance  of  the 

Secondly,  that  said  demise,  by  even  and  equal  portions ;  and  the  said  defendant  says 

the    plea  was 

bad  for  not     that  on  the  said  day  and  year  last  aforesaid,  a  large  sum  of  money,  to 

showing    that 

the  defendant  wit  the  sum  of  £9 1.0s.  Id.  of  the  rent  aforesaid,  being  the  balance  of 

II  m2    DefisTo 

making  the  ^^  ^  year's  rent  of  the  term  aforesaid,  ending  on  the  said  day  and 

plied  with  the  7®^  ^^®°  ^^^^  elapsed,  becaihe  and  was  due  and  payable  to  the  said 

Se^^^^^te  defendant,  and  at  the  said  time  when  and  soforth,  was  then  in  arrear 

c  111^^   10^'  ^'^^  unpaid,  wherefore  one  John  Connor,  then  and  there  being  the 

iSmM.— An  known  agent  of  and  for  the  said  defendant,  then  and  there  made  a 
averment  that 
the  defendant  written  warrant  to  distrain,  signed  by  the  said  John  Connor,  directing 

rent  in  arrear  ^^^  Patrick  Blackbyrne,  the  bailiff  of  the  said  defendant^  to  distrain 

issne^^e^ff^  the  said  plaintiff  named  therein,  and  bearing  upon  it  the  date  when  and 

tr^        ^"   ^®  name  of  the  place  at  which  it  was  signed  as  aforesaid,  and  which 
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said  warrant  was  signed  within  twenty-one  days,  to  wit  twenty  T.  T.  1851. 

.11      CommonPleas, 

days  before  the  time  when  the  distress,  next  hereinafter  particularly 
mentioned,  was  so  made,  as  is  hereinafter  mentioned,  to  wit  at,  &c. ; 
whereupon  the  said  P.  Blackbyme,  as  such  bailiff  as  aforesaid,  on 
the  day  and  year  when  and  soforth,  entered  into  the  said  dwelling- 
house,  in  which  the  said  goods  and  chattels  in  the  said  first  count  of 
the  said  declaration  mentioned  were  then  and  there  standing,  lying 
and  being,  for  the  purpose  and  in  order  to  seize,  take  and  distrain, 
and  did  then  and  there  seize,  take  and  distrain  the  said  goods  and 
chattels  in  the  said  first  count  of  the  said  declaration,  in  the  said 
dwelling-house  and  premises  then  being  as  aforesaid,  and  took  and 
seized*  the  same  as  and  for  a  distress  for  the  said  rent  so  due  and  in 
arrear  as  aforesaid,  in  the  most  fit  and  convenient  part  thereof  for 
that  purpose,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided ;  and  at  the  said  time  of  making  the  said  distress  the 
said  Patrick  Blackbyme  did  then  and  there  deliver  to  the  said  plaintiff 
a  particular  in  writing  of  the  rent  then  and  there  demanded,  specifying 
the  amount  thereof,  the ,  time  when  the  same  accrued,  and  the  name 
of  the  said  defendant,  he  then  and  there  being  the  person  by  whose 
authority  the  said  distress  was  made,  pursuant  to  the  provisions  of 
the  statute  in  such  ease  made  and  provided^  to  wit  at,  &c.,  qute 
sunt  eadem. 

Plea  to  the  second  count  as  to  the  seizing,  taking  and  distraining 
the  goods  and  chattels  in  the  said  count  mentioned,  and  impounding 
the  same,  and  keeping  and  detaining  the  same  from  the  said  plaintiff 
for  a  certain  space  of  time,  to  wit,  &c, ;  Actio  non^  because  he  says 
that  the  said  plaintiff  for  a  long  time,  to  wit  for  the  space  of  half  a 
year  next  before  the  Ist  of  January  1851,  and  from  thence  until 
and  at  the  time  when  and  soforth,  held  and  enjoyed  a  certain  dwell- 
ing-house, <Scc.,  situate,  to  wit  at,  &c*y  as  tenant  thereof  to  the 
defendant  under  and  by  virtue  of  a  certain  demise  thereof  to  him 
theretofore  made  at  and  under  a  certain  yearly  rent,  to  wit  the  rent 
of  £280,  payable  half-yearly  on  the  1st  day  of  January  and  the 
1st  day  of  July  in  every  year  during  the  continuance  of  the 
said  demise,  by  even  and  equal  portions  ;  and  the  said  defendant 


Sic. 
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-*'  1851.  8aj8  that  on  the  said  day  and  year  last  aforesaid  a  lar^  sum  of 
money,  to  wit  the  sum  of  £91.  Os.  Id.  of  the  rent  aforesaid, 
for  the  balance  of  half  a  year's  rent  of  the  term  aforesaid,  ending 
on  the  said  day  and  year,  and  then  last  elajised,  became  and  was  due 
and  payable  to  the  said  defendant^  and  at  the  said  time  when 
and  soforth  was  then  in  arrear  and  unpaid,  wherefore  the  said 
defendant,  in  his  own  right,  on,  &c^  entered  into  the  said  dwelling- 
house  in  which  the  said  goods  and  chattels  in  the  said  second  coimt 
of  the  said  declaration  were  then  and  there  standing,  lying  and 
being,  for  the  purpose  and  in  order  to  take,  seise  and  distrun,  and 
did  then  and  there  take,  seize  and  distrain  the  said  goods  and 
chattels  in  the  said  second  count  mentioned,  in  the  said  dwelling- 
house  and  premises  then  being  as  aforesud,  and  took  and  seised 
the  same  thereon  as  and  for  a  distress  for  the  said  rent  so  due  and 
in  arrear  as  aforesaid,  and  took  and  seised*  the  same  as  such  distreas 
as  afoi'esaid  thereon  in  the  most  fit  and  oonyenient  part  thereof  for 
that  pui*pose,  according  to  the  form  of  the  statute,  &c^  qum  twU 
eadeuL 

The  special  plea  to  the  third  count  was  similar  to  the  special  plea 
to  the  flivt. 

Replication  of  similiier  to  the  plea  of  the  general  issue,  aod  de 
injurid  to  the  several  other  pleas. 

Demurrer  to  the  replication  to  the  second,  third  and  fourth  pleas, 
on  the  ground  that  they  put  in  issue  several  distinct  matters,  and 
that  they  were  pleaded  as  if  the  defendant's  pleas  ccmsisted  wholly  of 
matter  of  excuse,  and  did  not  claim  for  the  defendant  an  interest  in 
the  dwelling-house.    The  points  marked  on  behalf  of  the  plaintiff 
were,  that  the  pleas  all  amounted  to  the  general  issue ;  that  the 
second  plea  to  the  first  count,  and  the  plea  to  the  third  count,  did  not 
admit  that  John  Connor  therein  named  made  the  warrant  of  distress, 
or  that  P.  Blackbyme  made  the  distress  by  the  authority  of  the 
defendant,  and  that  it  did  not  state  that  the  particular  of  distress 
stated  the  name  of  John  Connor,  and  that  the  acts  of  S.  Connor  and 
P.  Blackbyme  stated  in  these  pleas  were  not  stated  to  have  been 
done  by  the  command  of  the  defendant ;  and  that  the  third  plea  did 


Sic, 
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*  WUch  enacts,  "  that  where  oaj  distress  shall  be  made  for  anj  rent  justlj 
doe,  and  any  irregolaiity  or  nnlavful  act  shall  be  afterwards  done  hj  the  party 
distndning  or  by  his  agents,  the  distress  shall  not  be  therefore  deemed  to  be  nnlaw- 
fal,  nor'the  party  a  trespasser  ah  initio ;  but  the  party  aggrieved  shall  receiye  fall 
aadsfiKtion  for  the  special  damage  sustained  thereby,  and  no  more,  m  an  action  of 
trespass  or  on  the  case." 


not  state  that  at  the  time  of  making  the  distress  a  notice  had  been  T.  T.  165L 
senred  parsnant  to  the  statute. 


£r.  HamUtony  in  support  of  the  demurrer. 

The  replica^n  is  confessedly  bad,  and  the  only  question  which 
can  arise  is,  whether  the  pleas  are  sufficient  ?   With  fegard  to  the 
second  special  plea,  it  would  have  been  a  good  plea  before  the 
statute  9  &  10  Vie.  c.  Ill ;  and  that  statute  cannot  alter  the  form  of 
pleading  what  is  a  Common  Law  right,  according  to  the  rule  laid 
down  in  Stqthens  on  Pleading^  4th  ed.  p.  402 : — <*  With  respect  to 
''acts  valid  at  Common  Law,  but  regulated  as  to  the  mode  of 
"  performance  bj  statute,  it  is  sufficient  to  use  such  certainty  of 
''allegation  as  was  sufficient  before  the  statute."    The  converse  of 
this  position  is  illustrated  by  the  mode  of  pleading  a  devise  of 
land,  which  could  not  be  made  at  Common  Law,  and  in  plead* 
isg  which,  therefore,  it  must  be  stated  to  have  been  made  in  writing. 
The  averment  that  the  defendant  distrained  must  be  taken  to  mean 
that  he  legally  distrained,  and  on  an  issue  joined  in  that  aver- 
ment we  would  be  bound  to  prove  in  evidence  the  service  of  the 
requisite  notice.      The  14th  section  of  9  &  10  Vic.  c  1 1 1*  exempts 
the  landlord  from  the  consequences  of  any  illegal  act  in  making  the 
distress. — [Mon ahan,  C.  J.     That  section  applies  only  to  an  act 
subsequent  to  the  distress,  and  not  to  a  eontemporaneoos  act  like 
the  present.] — ^Li  actions  against  Magistrates,  where  certain  for- 
malities are  rendered  necessary  by  statute  before  the  action  can  be 
brought,  it  has  been  always  held  that  those  are  matters  of  evidence 
aad  not  of  pleading.    The  same  rule  applies  in  actions  by  attorneys 
for  costs,  which  must  be  served  a  month  before  the  action  can  be 
hrowffhi.    With  regard  to  the  special  pleas  to  the  first  and  second 
counts,  they  each  contain  an  averment  that  a  particular  of  the  rent 
was  delivered  pursuant  to  the  statute. — [BALii,  J.     The  averment 
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T.  T.  1851.  is  only  that  a  partioolsr  was  delivered  pursuant  to  the  statute,  and 
not  that  the  particular  so  deliyered  contained  the  requisites  pre- 
scribed by  the  statute.] 

The  following  authorities  were  referred  to: — Forih  v.  Siaun- 
ion  (a);  Lueas  y.  Noekells(b);  Greene  y.  James  (e) ;  2  Furlongs 
Land.  ^  Ten.  p.  497. 


B.  Smyihe,  contra,  cited  Taylor  v.  Cole  {d) ;  Galloway  y.  Jack- 
son (e). 

Cur.  ad.  vult. 


June  12.  MoNAHAN,  C.  J.,  now  deliyered  the  judgment  of  the  Court.* 

This  is  an  action  of  trespass,  containing  three  counts.  The  first 
is  for  seizing,  taking  and  distraining  certain  goods,  the  property  of 
the  plaintiff,  and  carrying  away  same,  and  conyerting  the  same  to 
his  own  use. 

The  second  is  for  seizing,  taking,  distraining  and  impounding  and 
keeping  for  fifteen  days  certain  other  property  of  the  plaintiff. 

The  third  count  is  for  seizing,  taking,  driying  and  carrying  away 
certain  property  of  plaintiff,  not  stating  a  distraining. 

To  each  of  these  counts  the  defendant,  in  addition  to  the  plea  of 
the  general  issue,  has  pleaded  a  special  plea  of  justification,  in  sub- 
stance stating  that  plaintiff  was  his  tenant  of  the  premises  on  which 
the  distress  was  made,  and  that  the  distress  was  made  for  rent  in  arrear. 
To  this  plea  the  plaintiff  replied  de  injurid,  namely,  that  defendant 
of  his  own  wrong,  without  the  cause  alleged,  committed  the  tres- 
pass complained  of.  To  this  replication  a  demurrer  has  been  filed 
by  the  plaintiff,  and  plaintiff's  Counsel  admitted  the  replication 
could  not  be  sustained,  it  being  clearly  settled  that  such  a  replication 
is  bad  to  a  plea  justifying  a  distress  for  rent,  though  it  is  a  good  repli- 

(a)  1  Sannd.  210. 
(6)  10  Bing.  157;  S.  C.  3  M.  & Sc.  627 ;  S.  C.  1  CI.  ft  F.438. 
(c)  6  M.  &  W.  656.  (rf)  3  T.  B.  292. 

(0  3  Scott,  N.  R.  753. 

*  ToRRENSi  J.,  absente. 
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cation  to  a  plea  of  a  distress  for  a  heriot:  Price  t.  Woodhouie{a\   T.  T.  1851. 

ConuiumPleaa. 
Hooker  v.  Nye  (6)  decides   it  is   a  bad  replication  in  case  of  a 

distress  for  rent. 

The  question  then  arises,  are  the  pleas  good  on  general  demurrer? 
Several  objections  were  made  to  the  form  of  the  several  pleas  ;  but 
the  only  one  we  thought  required  consideration  was,  whether  a  plea 
of  a  distress  taken  for  rent  in  arrear  should  allege  that  at  the  time  of 
the  making  the  distress,  the  landlord  or  bailiff  gave  the  notice  re- 
quired by  the  1 0th  section  of  the  9  &  10  Vic.  c.  111?*  Two  of  the 
pleas  do  contain  an  allegation  that  a  notice  was  given ;  but  it  is  not 
aUeged  that  the  notice  was  such  a  one  as  required  bj  the  statute ; 
and  the  notice,  so  far  as  the  same  is  set  forth,  is  not  sufficient,  as  not 
containing  the  name  and  address  of  the  baili£f  by  whom  the  distress 
was  made.  It  was  scarcely  contended  that  the  notice  as  set  forth 
was  sufficient,  or  that  the  absence  of  the  notice  did  not  render  the 
distress  illegal,  and  the  party  distraining  a  trespasser.  But  it  was 
argued  by  Mr.  Hamilton  that  the  recent  Act  of  Parliament  did  not 
render  any  change  necessary  in  the  form  of  the  landlord's  Common 
Law  plea,  and  that  the  plaintiff  should  raise  the  objection  either 
by  replying  the  want  of  notice,  or  traversing  the  allegation  that 
the  distress  was  made  for  rent,  and  that  on  such  traverse  the  de- 
fendant would  be  bound  to  show  that  he  had  served  the  regular 
notice,  this  being  necessary  to  render  his  distress  legal;  and  in 
support  of  this  view  he  endeavours  to  bring  the  present  case  within 
the  well  known  rule  of  pleading,  which  is  laid  down  by  Mr.  Stephens 
in  these  words : — ''  With  respect  to  acts  valid  at  Common  Law,  but 


(a)  16  M.  &  W.  1. 


(6)  1  C.  M.  &  B.  258. 


*  Which  enacts,  "  that  in  all  cases  of  distress  for  rent  cognizable  in  anj  Court, 
whether  superior  or  inferior,  the  person  making  any  such  distress  shall,  at  the 
time  of  making  such  distress,  deliver  to  the  person  in  possession  of  the  premises 
for  the  rent  of  which  such  distress  shall  be  made,  or  in  case  there  shall  not  be 
any  person  fonnd  in  possession,  shall  affix  on  some  conspicaons  part  of  such  pre- 
mises a  particular  in  writing  of  the  rent  demanded,  specifying  the  amount  thereof, 
the  time  or  times  when  the  same  accrued,  and  the  name  and  place  of  abode  of  the 
person  by  whom,  and  (if  the  person  who  acts  in  the  making  of  the  distress  be  not 
the  party  daimmg  to  be  entitled  to  the  rent  for  which  the  distress  is  made)  the  name 
of  the  person  by  whose  authority  the  distress  is  made,  or  otherwise  such  distress 
AtSS.  be  nnlawfiil  and  roid." 
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T.  T.  1861.  '*  regulated  as  to  the  mode  of  performanoe  by  statute,  it  is  sufficknt 
''to  use  such  certainty  of  allegation  as  was  sufficirait  before  the  sta- 
"  tute." 

The  case  of  Birch  v.  JBelian^  (a),  and  an  Anon^fmaus  ease  {b\ 
probably  the  same  case,  are  generally  referred  to  as  establishing  the 
doctrine ;  but  the  instances  put  are  cases  of  demises^  assignments  or 
promises  under  the  Statute  of  Frauds;  as,  before  the  statute,  a 
d^nise  for  any  number  of  years  might  be  without  writing,  it  was 
of  course  sufficient  in  a  declaration  to  state  that  the  plaintiff 
demised  or  assigned ;  and  since  the  statute  the  form  of  pleading 
has  remained  the  same.  But  with  respect  to  all  these  cases  it  will  be 
observed  that  when  the  plaintiff  alleges  that  he  or  any  other  party 
demised  or  assigned  certain  lands,  if  that  allegation  is  traverBed, 
there  can  be  no  doubt  that  the  plaintiff  must,  in  support  of  it,  prove 
a  demise  or  assignment  as  required  by  the  statute,  as  otherwise 
there  could  have  been  no  demise  or  assignment ;  and  therefore  I  can 
well  understand  why  in  such  cases  no  alteration  was  necessary  in 
the  form  of  pleading.  But  in  the  present  case  I  do  not  see  how  the 
sendee  of  the  notice  is  implied  in  the  statement  that  the  defendant 
distrained  or  seised  the  goods  as  and  for  a  distress  for  rent  due 
and  in  arrear.  It  is  no  part  of  the  distress ;  though  required  to  be 
given  at  the  time  of  making  the  distress,  it  is  no  pan  of  the  distress 
itself,  but  a  collateral  matter,  required  to  be  done  at  the  same  time; 
and  therefore  I  cannot  consider  the  service  of  the  notice  as  included 
in  the  statement  of  the  making  or  taking  of  the  distress.  It  may  be 
suggested  that  when  a  party  says  he  distrained,  it  must  be  taken 
that  he  means  he  legally  distrained.  I  do  not  think  the  word 
"  distrained  "  has  any  such  legal  meaning.  In  the  present  case  the 
declaration  in  the  two  first  counts  alleges  that  the  defendant  dis- 
trained plaintiff's  goods ;  it  cannot  be  pretended  that  the  construc- 
tion of  the  declaration  is,  that  the  defendant  legally  distrained.  All 
the  precedents  of  declarations  in  trespass  for  illegal  distresses  state 
that  the  defendant  distrained ;  clear  proof,  as  it  occurs  to  us,  that 
the  word  "distrain"  does  not  necessarily  mean   a  legal  distress. 


(a)  12  Mod.  540. 


(b)  Salk.  519. 
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IiidepMd«ntl7  of  tbw,  it  j«  kid  down  in  dm  v.  Barb«r{a)  tMt>  T.  T.  I8fil. 
though  tlie  role  in  qneslion  applm  to  deckratioBs,  it  does  not  «{^y 
to  a  plea  which,  in  naaj  iABtaiM9ea»  requires  more  eettalnijr  than  a 
deokraiioii. 

Upon  the  whole,  therefore,  we  are  of  o|»nioQ  that  Um  pleas  ia 
qeciliou  are  bad.  and  therefoore  thai  the  deoiurrer  to  the  replicotiom 
mvst  be  ovecruled»  and  judgvieiit  given  for  the  plaintiff.  As  the 
defendant  haa  oo  the  leoord  a  plea  of  the  general  issue  to  the 
ealire  deelaratioD*  on  whioh  any  defenoe  he  viaj  have  will  be  avaiU 
aUe^  it  ia  not  a  ease  £s>f  liberty  to  amend. 


(a>  Sir  T.  Ra^m.  4^0. 


THE  ECCLESIASTICAL  COMMISSIONERS 

V, 

^RYAN, 


Jb  F»  IJUxxwT  moved  for  liberty  to  dispense  with  the  affidavit  )re« 
qoixed  by  A»  2&8pd  Qeneral  Order  oC  the  2acdof  December  18S0, 

This  was  an  ejectment  for  non-payment  of  rent ;  and  the  affidavit 
of  the  plahitiflb*  attorney  stated  that  he  was  employed  by  the  plain- 
tiffs, who  were  a  corporate  body,  pursuant  to  a  resolution  passed  at 
one  of  the  meetings  of  the  Board,  and  that  he  believed  that  there 
was  no  person  by  whom  he  was  employed  competent  to  make  the 
affidavit  required  by  the  above  order.  It  appeared  that  the  attorney 
for  the  Ecclesiastical  Commissioners  was  in  the  habit  of  attending 
the  meetings  of  the  Board,  and  that  he  instituted  the  present  pro- 
ceedings pursuant  to  resoludons  passed  at  one  of  these  meetings. 

Counsel  submitted  that  the  act  of  a  Corporation  is  the  act  of  the 
body  collectively,  and  that  no  act  done  by  one  member  could  bind 
the  body. — [Monahan,  C.  J.   The  rule  does  not  require  the  affidavit 

VOL.  1.  42  L 


Where  an 
ejectment    for 
non-payment 
of  rent   is 
brought  by  a 
Corporation 
pnisnant  to  a 
resolution 
passed   at  a 
meeting  of  the 
body,    any 
member    who 
attended   at 
such    meeting 
is    competent 
to   make    the 
affidavit    re- 
quired by  the 
252nd  Qenersl 
Order. 
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T.  T.  1851.  of  the  plaintdff.    K  the  laad-agent  was  the  person  who  ffsn  the 

CommonPleas.    ,  ,  ,      «  .  ,  -    ,  «<■  ▼ 

V    ■^     instmctions,  or  the  Secretary,  either  of  these  persons  womd,  I oon- 

TicAi«  COM-  ^^^  under  the  terms  of  the  order,  be  competent  to  make  the 

MissiONSBs  affidavit.] — ^Here  the  order  was  not  given  by  either  of  those  penonsy 

o'sTAN.      ^^^  ^  ^  resolation  of  the  body  corporate.     The  Court  can,  under 

the  4th  Supplemental  Order  of  the  15th  of  January  1851,  make 

such  order  as  may  be  right  in  special  cases.    That  rule  seems  to 

have  been  framed  with  a  view  to  a  case  like  the  present — [Moha- 

HAN,  C.  J.    That  rule  was  made  to  provide  for  a  case  where  the 

plaintiff  and  agent  were  the  same  person,  or  where  the  plaintiff  was 

resident  abroad  and  had  given  instructions  to  his  agent  by  letter.]^ 

The  order  has  been  already  made  in  two  cases  in  the  Exchequer. 

MONAHAN,  C.  J. 

As  this  is  a  case  of  some  importance  we  will,  before  deciding  it^ 
consult  the  Court  of  Exchequer  on  the  subject. 

Cur,  ad,  vuU* 


MONAHAN,  C.  J. 

Mn^  28.  Jq  (I1J3  Q3gQ  yfQ  i^fQ  iji  Qf  opinion  that  ¥^ere  the  order  for  com- 

mencing proceedings  has  been  given  by  the  managing  Conmiittee  of 
a  public  body,  it  is  compet^it  for  any  one  of  the  persons  composiiig 
that  Committee  to  make  the  affidavit  required  by  the  2S3nd  General 

Order. 

Nomle. 


COMMON  LAW  REPORTS.  331 


T.  T,  1861. 

CommonPleas, 


CLEART  V.  FLEMING. 

Jonathan  W«  Sherlock  applied  for  liberty  to  vary  the  form  of  This  Court 

notice  directed  by  the  1  6.  4,  c.  87,  to  be  subscribed  at  foot  of  the  dicti^to'^ 

declaration  in  ejectment  in  proceedings  against  over-holding  tenants,  notice  required 

The  statute  requires  a  notice  to  be  subscribed  to  the  declaration  in  ^^^^'^ 

ejectment  addressed  to  the  tenant,  and  requiring  him  to  appear  on  the  ^°^^^q-. 

first  day  of  the  Term  next  following.    The  13  Vic.  c  18,  s.  15,  has  in  .  ejectment 
'  °  against    over- 

snbstituted  the  writ  of  summons  for  the  declaration  in  ejectment ;  holding  ten- 
ants, so  as  to 

and  section  10  directs  that  the  mode  of  appearance  shall  be  the  same  spit  the  prac- 
tice as   regu- 

as  in  other  actions.     The  defendant  is  therefore  bound  to  appear  lated    by    13 

Vic.  c  18. 
wHhin  eight  days,  and  the  notice  required  by  1  G,  4,  c.  87,  cannot 

be  complied  with. — [Monahan,  C.  J.  This  Court  has  not  juris- 
diction to  give  leave  to  vary  a  notice  where  the  form  is  given  by  the 
statute.  The  statute  enables  you  to  obtain  security  for  costs  from 
the  tenant  who  takes  defence ;  but  he  is  entitled  under  the  terms  of 
the  Act  to  the  interval  between  this  and  next  Term  to  provide  it. 
We  cannot  abridge  that  right.] — ^Under  the  25th  section  the  Judges 
have  power  to  revise  the  practice  and  pleading  of  the  Courts. — 
[Monahan,  C.  J.  Perhaps  the  Judges  under  that  statute  may  have 
power  to  make  a  rule  varying  the  form  of  notice ;  but  this  Court 
solely  has  not  that  power. — ^Ball,  J.  As  the  question  is  one  of 
importance,  your  best  course  will  be  to  frame  a  notice  and  serve 
it  with  the  writ  of  summons,  and  the  Court  will,  on  the  motion  for 
a  role  to  show  cause,  decide  on  its  sufficiency.] 

No  rule. 
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M'MANUS  V.  M*ENROE. 

June  8,  12. 

A  plea  of  jiifl.  Action  on  the  case,  for  slander. — The  declaration  contained  four 

tificatkm  to  a 

dedamftioa  Sn  60untB. 

dander    Tinrt 

jtiftify  the  ^®  ^'^  count,  after  a  prefktory  averment  of  the  plaintiff's  good 

to^  h^Te^bSea  ^^^^^^VM^i*!  i^^*^  that  tbe  plaintiff,  before  the  time,  d»^  to  wit, 
M^a^^  on  &c^  was  duij  ^pointed  by  the  Goaxdiani  cf  Uie  Fdor  of  the 
tbn  ^l^D^  OldcBstle  Union  to  be  one  of  the  relieving-offlcen  for  the  elee- 
nnnendcM.       toral    dif  ision    of  Castleraghan,  within   the    said  Union,  a&d  it 

count  of  a  de-  ^^^^^J  became  and  was  the  duty  of  the  plaintiff,  as  each  relief- 

claiation   in 

slander  stated  that  the  plamtiff  was  appohited  hj  the  Guardians  of  the  Poor  of  the 
Union  of  O.  to  be  reUeving-officer  of  the  electoral  dlTioon  of  C,  and  that  he  had 
acted  As  sndi  for  the  eiectoral  diyision  of  0.  within  the  said  Union ;  that  the  defend- 
ant, contriving  to  oaose  it  to  be  believed  ibat  the  plaimtiff  waa  guilty  of  thafit  and 
wilful  misconduct  in  his  office  of  relieving-offioer  as  aforesaid,  in  a  discourse  of  and 
concerning  the  pkuntiiFy  Sad  tfcnd  ttmcernrnf  the  plaintiff  in  «A«  aserdie  tf  im  mid 
office  of  relieving'officer,  spoke  and  published  of  and  oonoeming  the  plaintiff,  and  of 
and  concerning  the  pknMiffm  the  eserviee  ef  hie  eeM  offkse  of  reUeaitg^tjiffket,  tfaeee 
false,  &c.,  words,  **  Ton  *'  (meaning  the  plaintiff)  "  robbed  the  pandi  of  C," 
(thereby  meaning  that  the  plaintiff,  whilst  he  was  rach  relieting*offioer»  wilftdly  and 
corruptly,  and  in  violation  of  his  dufr  as  such  relieving-offioer,  caused  persons  to 
receive  relief  out  of  l^e  rates  levied  hr  the  reHef  of  the  poor  off  ^e  parish  of  C. 
within  the  said  Union*  who  were  not  proper  subjects  for  or  entitled  to  reUef }. 

The  second  count,  with  a  similar  statement  of  the  subject  of  the  discourse  and  of 
the  words  alleged  to  faaiw  been  apohen^  set  out  the  daader  aa  fbUowi : — ^  Ton  '* 
(meaning  the  ^aintiff)  "  are  a  conunon  robber."  "  You  "  (meaning  the  plaintiff) 
"  robbed  the  parish  "  (meimfaiir  the  parish  of  C.»  thereby  OManiiig  that  tin  said 
plaintiff,  whilst  he  was  such  rdieving-officer,  and  in  exercise  of  his  office  as  such 
relleving-officer,  wUfiilly,  knowingly  and  corn^tijr,  and  In  violaticii  of  his  duly  aa 
such  reheying-officer,  caused  and  enabled  persons  to  receive  relief  out  of  the  property 
of  the  said  Union  who  yfttt  not  proper  subjeeCs  to  lecelvo  sadi  toBof,  and  therein 
caused  a  larger  rate  for  the  relief  of  Uie  poor  to  be  levied  off  the  said  parish  than 
otherwise  would  have  been). 

The  slander  aUagod  in  the  tbird  eooat  was  fa  the  same  words  as  that  hi  the  fint» 
and  the  innuendo  me  same  as  in  the  second,  except  that  for  the  words  **  caused  and 
enabled  persons  to  reoeivB  relief  out  of  the  jn-OMrSy  of  tbe  said  Uiiioa"  wwe  substi- 
tuted the  words  "  gave  relief  to  persons  out  ^ihefiind  of  the  said  Unicn.*' 

The  defendant  pleaded  separately  to  eaoh  of  Ihe  above  counts  that  the  pbdntiff, 
whilst  he  was  employed  as  soeh  rdieving-offlcer,  received  fifty  bags  of  m^  of  the 
goods  and  chattels  of  the  Guardians  of  the  Poor  of  the  said  Union,  and  wilfully  mis- 
applied  them,  contra  fermam  statuti, 

Held^  that  the  pleas  were  bad  for  not  justifying  the  words  alleged  in  the  sense 
attributed  to  them  by  the  innuendoe  in  the  declaration. 

Held  alsOf  that  the  abore  counts  of  the  declaration  were  bad  for  not  averring  that 
the  parish  of  C.  was  comprised  in  the  electoral  division  of  C,  and  that  the  statement 
in  the  innuendo  to  the  first  count,  that  the  parish  of  C.  was  within  the  said  Union  of 
O.,  could  not  be  considered  as  an  independent  averment  of  that  fiict  so  as  to  sustain 
that  count  of  the  declaration. 

Semble — On  the  argument  of  a  demurrer  to  the  defendant's  pleas  it  is  not  neces> 
saiy,  to  entitle  the  defendant's  Counsel  to  argue  objections  of  general  demurrer  to 
the  dedaration,  that  they  should  have  been  noted  in  the  demurrer  books. 
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iitg-offioer,  not  to  give,  cause  or  enable  any  penobs  to  raoaive  T.  T.  1851. 
relief  oot  of  the  rates  leviad  fbr  the  relief  of  the  poor  In  the  said 
Union,  to  wit»  in  the  ooonQr  aforesaid ;  and  though  the  plantiff  from 
thenoeferth  for  a  long  spaoe  of  time,  to  wit,  for  the  apaoe  of  two 
years  then  neict  fbllowing,  continued  to  be  and  was  siich  rdieving-- 
offioer,  and  acted  as  such  for  the  electoral  dlflsion  «f  Caatlet«gban 
within  the  said  Union,  and  during  all  the  time  of  his  bdng  such 
relieving«oi&cer  behaved  and  conducted  himself  and  performed  Ids 
duties  as  such  rdieving-officer  honestly  and  faitiifully,  and  never 
was  guilty,  <]T^  until  the  time  of  the  committing  of  the  grievances  by 
the  said  defendant  as  hereinafter  mentioned,  suspected  of  having 
being  guilty  of  the  oflRmce  or  miscondikct  hereinafter  stated  to  have 
been  ohargad  and  imputed  to  him  by  the  defendant,  to  wit,  in  the 
county  aforssaid,  nevertheless  the  defendant,  well  knowing,  dsc,  but 
contriving  to  injure,  dfic«,  and  to  cause  it  to  be  suspected  and  believed 
that  the  i^intitr  had  been  and  was  guilty  of  theft,  and  of  wilM  mis^ 
conduct  in  his  office  as  ^lieving-oAcer  as  aforesaid,  heretofore,  to 
wit,  OD  the  30th  day  of  November,  a.  n.  1850,  at  &c.,  in  a  certain 
discourse  which  the  said  defendant  then  and  there  had  of  and  con- 
oemtng  the  plaintiff,  avkd  6f  and  concerning  ike  plaintiff  in  the 
exercise  <{f  hie  eaid  office  of  rdieving-offieer,  in  the  presence  and 
hearing  of  divers  good  and  worthy  subjects  of  our  Lady  the  Queen, 
then  and  there  in  the  presence  and  hearing  of  the  said  subjects  falsely 
and  maliciously  spoke  and  published  of  and  concerning  the  plaintiff, 
and  of  and  concerning  the  plaintiff  in  the  exercise  of  his  office  of 
relievingK>fficer,  the  fblse,  scandalous,  malicious  and  defamatory 
woids  foDowittg — ^that  is  to  say,  "  You "  (meaning  the  plaintiff) 
"robbed  the  parish  of  Castleraghan*  (thereby  then  and  there  mean- 
ing tfirttt  the  said  plaintiff,  whilst  he  was  suck  relieving-officer  as 
aforesaid,  wilfully  and  corruptly,  and  in  violation  of  his  duty  as  such 
i^eving-oficer,  caused  and  enabled  persons  to  receive  relief  out  of 
the  rates  levied  for  the  relief  of  the  poor  off  the  parish  of  Castle- 
r^han  within  the  said  Union  who  were  not  proper  subjects  for  or 
entitled  to  receive  such  relief). 

The  second  count,  after  setting  out  the  subject  of  the  colloquium 
and  the  intention  of  the  defendant  in  the  same  manner  as  in  the  luist 
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T.  T.  1851.  count)  stated  the  words  as  follows : — "  You'*  (meaning  the  plaintifp) 
"  are  a  common  robber ;"  **  you"  (meaning  the  plaintiff)  **  robbed  the 
parish"  (meaning  the  parish  of  Castleraghan,  thereby  then  and 
there  meaning  that  the  phuntiff,  whilst  he  was  such  relieving-offioer 
as  aforesaid,  and  in  the  exercise  of  his  office  as  such  relieving-officer, 
wilfully,  knowingly  and  corrupUy,  and  in  violation  of  his  duty  as 
such  relieving-officer,  caused  and  enabled  persons  to  receive  relief 
out  of  the  property  of  the  said  Union  who  were  not  proper  subjects 
for  or  entitled  to  receive  such  relief,  and  thereby  caused  a  larger  rate 
for  the  relief  of  the  poor  to  be  levied  off  the  said  parish  than  other- 
wise would  have  been  levied). 

The  third  count,  with  a  similar  averment  as  to  the  subject  of  the 
colloquium,  stated  ]'the  words  as  follows  : — *^  You "  (meaning  the 
plaintiff)  **  robbed  the  parish  of  Castleraghan "  (thereby  then  and 
there  meaning  that  the  plaintiff,  whilst  he  was  such  relieving-offica 
as  aforesaid,  and  in  exercise  of  his  said  office  of  relieving-officer, 
wilfully,  knowingly  and  corruptly,  and  in  violation  of  his  du(y  as 
such  relieving-officer,  gave  relief  to  persons  out  of  the]  fund  of  the 
said  Union  who  were  not  proper  subjects  for  or  entitled  to  reodve 
such  relief,  in  consequence  whereof  a  larger  rate  for  the  relief  of 
the  poor  was  levied  off  the  said  parish  than  otherwise  would  have 
been  levied). 

The  fourth  count  did  not  become  material. 

The  defendant  pleaded — ^first,  not  guilty,  to  the  whole  declaration. 

Second  plea  to  the  first  count,  Actio  nan  ;  because  he  says  that 
the  plaintiff,  before  the  speaking  and  publishing  of  the  several 
words  of  and  concerning  the  said  plaintiff,  as  in  the  said  first  count 
of  the  said  declaration  mentioned,  to  wit  on,  &c.,  at,  &C.,  being 
then  and  there  employed  in  the  capacity  of  relieving-officer  of 
the  electoral  division  of  Gastleraghan  in  the  Union  of  Oldcastle, 
in  the  said  county  of  Gavan,  by  the  Guardians  of  the  Poor  of  the 
said  Union,  did  by  virtue  of  his  said  employment  then  and  there, 
whilst  he  was  so  employed  as  aforesaid,  receive  and  take  into  his 
possession,  to  wit  fifty  bags  of  meal,  of  the  goods  and  chattels  of 
the  Guardians  of  the  Poor  of  the  said  Union,  to  wit  of  great  value, 
to  wit  of  the  valae  of  £60,  and  the  said  goods  and  chattels  did 
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then  and  there  wilfully  misapply,  cawtrary  to  the  form  of  the  statute  T.  T.  1861. 
in  such  case  made  and  provided;  wherefore  he  the  said  defendant 
afterwards,  to  wit  on  the  several  times  when  and  soforth,  in  the  said 
first  count  of  the  said  declaration  mentioned,  did  speak  and  publish 
the  said  words  of  and  concerning  the  said  plaintiff,  as  in  the  said  first 
count  of  the  said  declaration  medtioned.^ — Verification. 

The  pleas  of  justification  to  the  second  and  third  counts  were, 
with  a  few  verbal  differences,  the  same  as  that  to  the  second  count. 

Demurrer  to  each  of  the  pleas  of  justification,  on  the  ground  that 
they  did  not  contain  a  sufficient  justification  of  the  speaking  of  the 
words  alleged  in  the  declaration;  that  they  did  not  justify  the 
words  in  the  sense  attributed  to  them  by  the  innuendos ;  that  they 
did  not  state  in  what  manner  the  plaintiff  had  misapplied  the  goods 
and  chattels  therein  mentioned,  and  that  they  attempted  to  put  in 
isroe  irrelevant  facts. 

Joinder  in  demurrer. 

The  points  noted  dn  behalf  of  the  plaintiff  were  the  same  as  those 
assigned  in  the  demurrer.    No  points  were  noted  by  the  defendant. 


J.  C.  Lowry^  with  whom  was  J.  Brooke^  for  the  plaintiff. 

The  duties  of  a  relieving-officer  are  defined  by  10  Vic.  c.  31, 
SB.  7  and  26,  and  they  consist  of  administering  food,  lodging,  medi- 
cine and  medical  attendance;  and  misfeasance  in  the  discharge  of 
such  duties  is  a  Conmion  Law  offence  :  Tawnejfe  case  (a)  ;  1  Rus. 
OH  Crimes f  pp.  137, 138.  The  first  plea  justifies  what  is  a  statutable 
offence  under  the  1  &  2  Vic,  c.  101,  s.  101,  and  does  not  justify  the 
slander  stated  in  the  declaration,  which,  as  explained  by  the  plain- 
tiff^s  innuendos,  imputes  a  Common  Law  offence.  When  a  particular 
meaning  is  attributed  to  words  by  an  innuendo  the  defendant,  if  he 
undertakes  to  justify  them,  must  do  so  in  the  sense  attributed  to 
them  by  the  innuendo ;  if  the  words  do  not  bear  that  meaning,  the 
defendant  should  plead  the  general  issue ;  and  at  the  trial  the  plain- 
tiff will  not  be  permitted  to  resort  to  another  construction  of  the 
words ;  he  must  fail  if  the  jury  are  not  satisfied  the  words  were 
spoken  in  the  sense  attributed  to  them  by  the  innuendo  :  Smith  v. 


(a)  16  Vin.  Abr.  416. 
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T.  T.  1851.  Oar»»(a)i  WiUiamt  v.  SumH);  Btaek  t.  A 

C\m  9t(M  rVlHI  I 

>^"v-    '     colloquium  stated  in  the  declaration  imputes  genetal  malveiMdon 

^  by  the  plaintiff  in  the  disdiarge  of  his  duties  as  lelieving-officer ; 

M^moa.    and  the  pleas  justify  a  partiouhir  act  of  miscondiiet.    A  plea  of 

jostifioation  should  show  the  particular  acta  of  miscoodnot  which 

supported  the  charge  :  Jamson  ▼,  iSimtri  {dy 


Nmatw^  (with  whom  was  Coolaf X  for  the  defendant 
There  is  no  statement  in  the  declaration  to  show  that  the  offcace 
imputed  is  an  offence  at  CSommon  Law ;  the  defendant  might  justify 
either  the  Common  Law  offence  or  the  statutable  offence,  and  he  has 
selected  the  Utter.  He  cannot  be  bound  to  justify  every  possiUe 
meaning  which  mi^t  be  attributed  to  the  words*  The  defendaat  is 
at  liberty  to  show  that  he  used  the  words  in  a  different  sense  fiem 
that  imputed  to  them  by  the  innuendo,  and  justify  them  in  that  some: 
Lard  CormweWs  ease  {e) ;  7  Bac.  Ab.  by  CMttim  ^  Dodd,  tit 
iSimdbr.p.  31S»  Camu  Dig.  tit.  Pkadmr,  2,  L  3.  If  the  substsnlial 
fafit  he  juatified  the  ionueadcs  are  immaterial:  Astfy  v.  Yowm(f)i 
Edwards  y,  BeU{g).  The  innuendo  in  the  second  count  is,  that  the 
pUdntiff^  in  violation  of  hia  duly  as  relieving-ofiBcer,  enabled  pexsons 
to  raceivQ  relief  out  of  the  prepeiH^  of  the  Union  who  were  not 
pnpir  anl^aeta.  Our  pba  ta  this  is  tberafore  aw^aahle*  But 
aeoiiidly,  the  deolaratioa  ia  defective. 


J.  a  Lowtrpt  for  the  plaintiff,  submitted  that  ^o  oiyectioiia  to  the 
dedaratiflRQ  having  been  noted  for  argument  in  the  demurrer  boota^ 
the  Court  would  not  entertain  them. 


Nemlmu 

The  71at  GiflneRal  Order  doea  noi  require  tha  defendant  to  feniiih 
his  ct^eotiosis  to  the  declaration  where  the  deouurrw  haa  bean  takea 
by  the  pkinkiff. 


(a)  3  Camp.  461. 

(c)  1  Fox  &  Smith,  26. 

(tf)  4  Bep.  19,  a. 


(5)  1  G.  &  IC  675. 
(d)  1  T,  R.  T48. 


(^)  1  Biag.  403. 
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Per  CWt(Mi.--«We  do  not  thiak  it  was  oeeessary  for  the  plaintiff  T.  T.  1851« 

OofllflUMlJRnMM* 

to  note  objections  which  are  the  grounda  of  general  demurrer. 


Camiael  for  tlie  defendant,  in  continoatioB. 

The  declaration  does  not  state  what  the  duties  of  relieving-officers 
are.  An  innuendo  cannot  extend  the  sense  of  the  expressions  beyond 
their  natural  meaning:  Barham  ▼•  N€ihers<di{a) ;  SawuL  Rep^ 
pw  M3,  a.  Ia  the  present  case  the  deelarsftion  avers  that  the  plaintiff 
was  afifx>inled  xelieving-officer  of  the  electoral  division  of  Gastle- 
raghan,  and  that  he  acted  as  such  for  the  electoral  division  of 
Gastleraghan  within  the  OldcasUe  Union ;  but  there  is  no  state-* 
ment,  exeept  in  the  innuendo,  that  the  parish  of  Gastleraghan 
was  within  the  Union  or  electoral  division ;  and  for  the  purposes 
of  pleading  it  must  be  taken  to  be  unconnected  with  the  plain- 
tiff^ dnties  as  relieving-officer.  The  plaintiff  could  not  rob  the 
pariah  in  the  sense  attributed  to  the  words  by  the  innuendo,  as 
there  could  not  be  a  pafochial  rating.  There  should  have  been 
some  ground  laid  by  the  cottoquium  for  the  meaning  attribnted 
ta  the  words  by  the  innuendo:  Rex  v.  Horme  (b)\  HoU  v. 
SekodeJield{c);  Z%  v.  RoUnsm  {d)^M,ovAKATH,  G.  J.  There 
is  a  statement  that  the  words  were  used  in  relation  to  him  aa 
refieving-oifficer,  and  a  previous  averment  that  he  was  relieving** 
officer  of  the  electoral  division  of  Gastleraghan ;  must  it  not  be 
inferred  that  the  parish  was  within  the  electoral  division  ?] — That 
is  not  sufficient  In  the  case  of  Cra^  v.  BQtie  (e)  the  words  laid 
/'he"  (meaning  the  plaiatiff)  ^hath  stolen  £200  worth  of 
out  of  Wadham  College"  (meaning  a  college  called  Wadham 
CdUege,  in  the  University  of  Oxford),  though  the  declaration  con- 
tained no  previous  averment  of  Wadham  Gollege  being  connected 
with  ihe  University  of  Oxford ;  and  Seijeant  Wiiliams,  in  his  note, 
ooDsiders  the  innuendo  wrong  for  that  reason. 

The  feliowing  authorities  were  cited : — Rex  v.  Oriq^  (f)  ;  Cooke 
T.  Ward{g) ;  1  Stairkie  en  Slamder,  p.  422. 


(b)  2  Cowp.  683. 
(<0  1  Ad.  &  £1.  554. 


(a)  4  Rep.  20,  a. 

re)  6T.R.fiei. 

(0  1  Sannd.  243. 

(/)  I  Ld.  Raj.  256;  S.  C.  2  Salk.  513;  S.  C.  12  Mod.  139. 

(^)  4  M.  ft  P.  99. 

VOL.  1.  43     JU 
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Brooke^  in  reply,  was  desired  to  confine  himself  to  the  question 
whether  the  declaration  was  sufficient? 

The  fair  construction  of  the  declaration  is,  that  parish  was  com- 
prised within  the  electoral  division,  otherwise  the  slander  would  have 
no  point  If  the  words  had  been,  '^jou  robbed  me,"  and  the  innuendo, 
**  meaning  thereby  that  the  plaintiff's  misconduct  had  caused  a  larger 
rate  to  be  levied  off  the  defendant's  lands,"  would  that  imply  that 
there  had  been  a  separate  rate  struck  for  those  lands  ?  Craft  v.  BoUe 
does  not  apply ;  in  that  case  there  was  no  statement  in  the  innuendo 
that  Wadham  College  was  part  of  the  University  of  Oxford: 
Griffiths  V.  Lewis  (a). 

Cur.  ad  vuli. 


June  11.  MoNAHAN,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  is  an  action  of  slander.  The  declaration  contains  four 
counts  ;  but  the  case  comes  before  the  Court  on  demurrer  to  special 
pleas  of  justification  to  the  first  three  counts,  the  general  issue 
alone  having  been  pleaded  to  the  fourth  count.  The  words  stated 
in  the  three  couQts  on  which  the  question  arises  are  substaotiallj 
the  same,  being  in  the  first  count,  "  you  are  a  conunon  robber ;  yon 
robbed  the  parish  of  Castleraghan."  In  the  second  count,  ''you  are 
a  common  robber ;  you  robbed  the  parish."  In  the  third  count  the 
same  as  in  the  first,  namely,  "  you  are  a  common  robber ;  you  robbed 
the  parish  of  Castleraghan." 

The  declaration  contains  an  introductory  statement  that  the  plain- 
tiff was  appointed  by  the  Guardians  of  the  Poor  of  the  Oldcastle 
Union  one  of  the  relieving-officers  of  the  said  Union,  and  to  act  as 
such  relieving-officer  for  the  electoral  division  of  Castleraghan  within 
the  said  Union.  It  then  states  what  the  duty  of  the  plaintiff  as  such 
relieving-officer  was,  and  it  then  alleges  that  the  words  spoken  of 
the  plaintiff  in  the  three  several  counts  were  spoken  of  him  in  the 
exercise  of  his  office  as  relieving-officer ;  and  having  then  stated  the 
speaking  of  the  words,  the  first  count  of  the  declaration  contains  the 
following  innuendo,  "meaning  that  the  plaintiff,  whilst  relieving* 
*^  officer,  in  the  exercise  of  his  office  as  such,  caused  and  enabled 


(a)  8Q.  B.  841. 
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^'persons  to  receive  relief  out  of  the  rates  levied  for  the  reUef  of  the  T.  T.  1 851. 
''  poor  of  the  said  parish  of  Castleraghan  within  the  said  Union,  who 


it 


were  not  proper  subjects  for  or  entitled  to  receive  such  relief." 
The  second  count  contains  an  innuendo  to  the  effect  that  the 
plaintiff  caused  persons  to  receive  relief  out.of  the  property  of  the 
Union  who  were  not  proper  subjects  therefor,  and  thereby  caused  a 
larger  rate  to  be  levied  off  the  said  parish  than  otherwise  would 
have  been  levied. 

The  innuendo  in  the  third  count  is,  that  the  plaintiff  gave  relief 
to  persons  out  of  the  funds  of  the  Union  who  were  not  proper  sub- 
jects for  or  entitled  to  receive  the  same,  in  consequence  whereof 
larger  rates  were  levied  off  the  said  parish  than  otherwise  would 
have  been. 

The  special  pleas  which  have  been  demurred  to  are  substantially 
the  same,  and  are  in  substance  that  the  plaintiff  received  into  his 
possession  as  relieving-officer  fifty  bags  of  meal,  the  goods  of  the 
Guardians  of  the  Union,  and  wilfully  misapplied  the  said  goods, 
contrary  to  the  form  of  the  statute.  In  support  of  the  demurrer 
which  has  been  taken  to  these  pleas,  it  has  been  argued  that  as  the 
declaration  explained  by  the  innuendo  contains  only  a  charge  of 
particular  misconduct,  namely,  giving  relief  to  persons  not  fit  sub- 
jects for  it,  that  the  pleas  which  do  not  allege  any  misconduct  of 
this  particular  description,  but  a  general  misapplication  of  the  funds 
or  property  of  the  Union,  which  would  be  supported  by  showing  that 
he  simply  converted  the  same  to  his  own  use,  or  had  given  too  much 
to  persons  who  were  fit  subjects  of  relief,  cannot  be  sustained.  The 
cases  which  have  been  cited  by  plaintiff's  Counsel,  namely,  Smith  v. 
Carey  {a\  Black  v.  Holmes  (6),  clearly  establish  that  if  a  plaintiff 
by  his  innuendo  attributes  a  particular  meaning  to  the  words  used, 
he  is  bound  by  the  meaning  so  assigned ;  and  whether  slanderous 
per  se,  or  only  by  means  of  an  innuendo,  that  the  plaintiff  will  fail 
on  the  general  issue,  unless  the  jury  be  of  opinion  that  the  words 
were  used  in  the  meaning  alleged  in  the  declaration.  We  are  of 
opmion  that  it  necessarily  follows  from  this  that  a  plea,  showing  a 
state  of  facts  which  would  justify  the  words  if  used  in  a  different 


m'manus 

V. 
M*ENROE. 


(a)  3  Cfonp.  461. 


(6)  Fox  &  Smith,  26. 
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ComnumPleaB, 

were  wanted^  the  case  ef  EdsaU  ▼.  ititfffeil(a)  fumiskes  it.    Hie 


words  used  in  that  case  were  *'  he  killed  m j  ehild ;  "*  it  was  the 
saline  injection  that  did  ii ;  the  innuendo  was  that  the  plaintiff  had 
been  guilty  of  homicide ;  the  plea  alleged  that  the  death  of  the 
child  was  caused  by  the  improper  treatment  of  tiiie  child.  This 
was  held  bad  on  demurrer,  as  though  the  plea  would  have  been  a 
good  justification  to  the  declaration,  if  the  offence  of  manalaugklor 
had  not  been  thereby  imputed,  still  it  was  no  answer  to  the  decla- 
ration containing  suoh  an  innuendo*  The  defendant's  Comsd 
contended,  on  the  authority  of  Lord  CramwmlPs  ease  (b\  which  m 
referred  to  and  approved  of  in  Comj^n't  Digeet^  tit.  Pieader^  2,  L  3, 
and  several  other  cases,  that  it  was  competent  for  him  to  show  bj 
special  plea  that  he  used  the  words  in  a  sense  different  firom  thai  stated 
in  the  declaration,  and  justify  the  use  of  them  in  that  other  sense. 
Those  cases  do  not  in  our  opinion  apply  to  the  present  case,  as  the 
plea  here  contains  no  allegation  that  the  words  were  used  m  that 
other  sense;  bnt  hj  not  traversing  the  declaration,  admits  in  fact 
that  they  were  used  in  the  sense  stated  in  the  deelaration,  and 
pleads  a  state  of  facts  which  would  justify  them  only  if  used  in  that 
other  sense.  We  are  therefore  of  opinion  that  Uie  pleas  in  this  ease 
are  bad  on  demurrer. 

But  then  the  defendant's  Counsel  argues  that  the  three  coonts 
of  the  declaration  to  which  the  pleas  have  been  pleaded  are  bad 
on  general  demurrer.  And  the  objection  to  the  deckiation  iB 
stated  to  be  this,  that  it  is  not  sufficient  in  the  dedaratioii  to  state 
that  the  words  were  spoken  of  the  plaintiff  in  his  i^harafft^  of 
Telieving*officer,  and  that  they  imputed  particular  miscoadnet  to 
him  as  such  relieviag-K^ffioer ;  but  that  unless  the  words  med  them- 
selves show  that  they  were  spoken  of  the  party  as  sach  relieving- 
offioer,  and  that  they  imputed  the  misoonduct  alleged,  such  extrinsie 
facts  ss  are  necessary  to  show  that  such  was  their  meaning  must 
be  alleged ;  and  as  the  words  used  in  the  present  case  are,  *'you  are 
a  common  robber ;  you  robbed  the  parish  of  Castleraghan,"  it  is 
necessary  that  there  should  be  some  averment  or  statement,  in  some 


(a)  4  M.  ft  G.  1090. 


(6)  4  Bep.  12, 
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wmj  ooBiMetbig  the  parish  with  the  plaintiff's  duties  as  relieving-  T,  T.  1861. 
officer^  and  that  though  there  is  an  allegaiion  in  the  innuendo  that 
the  parish  was  within  the  Union  of  which  plaintiff  was  one  of  the 
relieTing-offioers,  still  that  in  the  innuendo  it  cannot  have  the  effect 
of  an  express  aYerment;  and  even  if  it  had,  yet  as  the  plaintiff  was 
relieving-offioer,  not  for  the  Union,  but  for  the  electoral  division  of 
Castleraghan,  that  it  was  not  sufficient  to  show  that  the  parish  was 
within  the  Union,  but  that  it  should  appear  to  have  been  within  the 
electoral  division  of  which  the  plaintiff  was  relieving-officer. 

The  cases  cited  by  Mr.  Coaies^  and  which  are  referred  to  and 
collected  in  the  note  to  1  Saunders^  p.  243,  show  that  an  innuendo  is 
onlj  explanatory  4^  some  matter  already  eiq^ressed,  it  serves  to  point 
oat  where  there  is  precedent  matter,  but  never  for  a  new  charge ; 
it  may  apply  what  is  already  expressed,  but  cannot  add,  enlarge  or 
change  the  sense  of  previous  words.  We  are  therefore  of  opinion 
that  the  statement  in  the  innuendo,  that  the  parish  in  question  was 
In  the  Oldcastle  Union,  cannot  be  considered  as  an  independent  aver- 
ment of  that  faot|  even  if  that  averment  would  be  sufficient  to  sustain 
the  declaration,  and  therefore  the  case  must  be  dealt  with  as  if  the 
^eclaratioB  contained  no  statement  that  the  parish  in  question  was 
in  aoj  way  oonneoted  with  the  Union  or  electoral  division  of  which 
the  plaintiff  was  relieving-officer,  inasmuch  as  alUiough  the  plaintiff 
is  stated  to  have  been  relieving-officer  of  the  electoral  division  of 
Caslleragfaan,  the  mere  identity  of  name  is  not  sufficient  to  connect 
the  parish  with  the  electoral  division.  We  are  of  opinion  that  the 
olgection  is  well  founded,  and  that  without  some  averment  in  some 
wi^  connecting  the  parish  with  the  Union  or  electoral  division  of 
which  the  plaintiff  is  relieving-officer,  the  three  first  counts  of  the 
-deckratiiin  are  bad  on  general  demurrer,  and  therefore  that  the 
^emaner  must  be  overruled  and  judgment  given  for  the  defendant. 
StiU,  as  the  objection  was  not  raised  by  demurrer,  in  which  case 
plaintiff  might  have  allowed  the  demurrer  and  applied  to  amend, 
we  think  that  the  plaintiff  should  have  liberty  to  amend,  if  he 
thinks  right  to  do  so^  on  the  usual  terms  of  payment  of  costs. 
The  order  therefore  will  be — 

That  the  plaintiff  be  at  liberty  to  amend  within  ten  days  on 
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T.  T.  1851.  payment  of  the  costs  of  the  pleas  and  all  subsequent  pro- 

— ^N .  ceedingSy  including  the  argument  of  the  demurrer,  and 

^^  entering  the  rule  to  plead  de  novo;  and  in  default  of 

MSNBCS.  amendment  within  ten  days,  let  the  demurrer  be  over- 

ruled, and  judgment  entered  for  the  defendant 


O'BRIEN  V.  KELLY  and  another. 


June  16. 


A  defendant    Wbst,  on  behalf  of  the  plaintiff,  moved  to  set  aside  the  judgment 
having  entered 

and  served  the  of  non-pros,  in  this  cause,  on  the  ground  that  it  had  been  entered 
mle  for  judg- 
ment of  non-  more  than  a  year  after  the  defendants'  appearance.     The  writ  of 
pros,    before 
the  expiration  cc^os  ad  respondendum  in  this  cause  issued  on  the  11th  of  April 

from  the  date  i^^O,  to  which  the  defendants  entered  a  joint  appearance  on  the 

^c^  SS^"  25th  day  of  the  same  month.    On  the  12th  of  June  1850,  the  de- 

™^  J^'«*  fendant  entered  the  rule  for  non-pros.,  from  which  time  no  further 

ment  pnrsnant  ^       ' 

^'^^  ?l?°y  proceedings  were  taken  in  the  cause  until  the  5th  of  June  1851, 

the  year  1 
the  servic 
such  role. 


the  year  from  when  judgment  of  non-pros,  was  marked, 
the  service  of 


West^  in  support  of  the  motion,  contended  that  the  plaintiff  at 
the  end  of  six  months  was,  under  the  terms  of  the  49th  General 
Order  of  the  day,  out  of  Court,  and  could  not  declare.  The  de- 
fendant could  not  therefore  enter  the  rule  for  non-pros,  as  the 
cause  was  at  an  end :  M^Rory  y.  Bareskill  (a). — [Bai^l,  J.  In 
that  case  the  rule  for  non-pros,  had  not  been  entered  until  more 
than  a  year  after  the  defendant's  appearance,  and  it  was  therefore 
irregular,  and  the  judgment  of  non-pros.,  founded  upon  that  irre- 
gular rule,  was  set  aside.] — ^In  Rorke  v.  McCarthy  (b)  the  rule  was 
entered  vnthin  the  year. — [Ball,  J.  Li  that  case  the  rule  was  not 
served.    There  was  nothing  more  than  an  entry  of  the  rule.] 

(a)  1  H.  &  B.  507,  n.  (&)  6  Ir.  Law  Rep.  29. 
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C  Kelly ^  for  the  defendant. 

Under  the  former  practice  the  defendant  waS|  under  the  27th 
General  Order  of  Easter  Term  1834,  out  of  Court  at  the  end  of 
twelve  months,  so  far  as  related  to  anj  benefit  which  he  could  him- 
self derive  from  the  continuance  of  the  action  ;  but  that  he  was  not 
considered  out  of  Court  for  all  purposes,  is  plain  from  the  fact  that 
the  rule  for  non-pros,  might  have  been  entered  on  the  last  day  of 
the  jear  from  the  return  of  the  writ,  and  the  plaintiff  might  under 
the  terms  of  the  rule  file  a  declaration  within  four  dajs  from  that 
time.  Under  the  New  Rules,  the  plaintiff  is  out  of  Court  at  the  end 
of  six  months,  but  in  other  respects  the  practice  is  not  altered.  A 
defendant  must  therefore  enter  the  rule  within  six  months  from 
appearance ;  but  having  done  so,  he  may  enter  the  judgment  founded 
upon  that  rule  at  any  time  within  twelve  months  from  that  period. 
— [MoNAHAN,  C.  J.  It  is  analogous  to  entering  judgment  on  the 
postea,  the  rule  for  which  must  be  entered  within  four  days ;  but 
the  judgment  may  be  entered  at  any  time  within  a  year  from  the 
entry  of  the  rule.] 


T.  T.  1851. 

CommonPleas. 


Wesit  in  reply. 

By  the  47th  General  Order,  when  the  plaintiff  does  not  declare 
within  two  months  from  appearance,  the  defendant  may  enter  a 
side-bar  rule  that  the  plaintiff  declare  in  four  days,  or  suffer  judg- 
ment of  non-pros  ;  suppose  the  defendant  to  enter  this  rule  the  day 
before  the  expiration  of  the  six  months  from  appearance,  the  plain- 
tiff can,  on  the  construction  for  which  the  defendants'  Counsel 
contend,  by  entering  a  side-bar  rule  under  the  47th  General  Order, 
keep  the  plaintiff  in  Court  for  more  than  six  months,  notwithstand- 
ing the  express  terms  of  the  49th  Rule. — [Baix,  J.  You  must  read 
the  49th  Rule  in  connection  with  the  47th  and  60th  Rules.  The 
words  '^  unless  he  shall  have  obtained  time  to  declare"  in  the  former 
Rule  refer  to  the  further  time  which  he  may  obtain  under  the  latter 
Rule& — ^MoiTAHAiT,  C.  J.  Suppose  you  are  right  in  your  position, 
it  only  amounts  to  this,  that  by  entering  the  rule,  under  the  47th 
section,  you  enlarge  the  plaintiff's  time  to  declare.] — The  defend- 
ants should  have  entered  a  side-bar  rule  under  the  47th  Rule,  that 
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apply  to  cases  in  which  the  rule  for  non-pros  has  been  entered.] 


o'bbien 

KELLT. 


Per  CuriamJ^ 

We  think,  for  the  reasons  we  have  before  assigned,  that  there 
must  be  no  rule  on  the  present  motion. 

No  rule.- 

*  MovAHAM,  C.  J.,  Ball,  J.,  Jackson,  J. 


lf<9  29. 

If  the  pkuntiff 
dedtsre    upon 
a    deed,    aad 
there    be    no 
plea  of  noM  wt 
Jfaetym^   he 
cannot    read 
any  part  of  the 
deed  which  ia 
not  on  the  re- 
cord,  without 
proTing  it  by 
an   attesting 
witness. 


SMITHWICE£  «.  BEARY. 

CovBHAHT,  for  rent  reserved  by  a  lease  dated  the  Isl  day  of  Marcb 
1850. 

Flea — ^Payment. 

The  case  was  tried  before  Ball,  J.,  at  the  Spring  Assizes  1851, 
for  the  county  of  Limerick,  when  a  verdict  was  obtained  for  the 
plaintifi^  subject  to  the  opinion  of  the  Court  as  to  Hie  reeeptaon  in 
evidence  of  the  lease  of  the  Ist  of  Maffdi  1840.  At  Hie  trial  the 
defendant  proved  a  prima  faeie  case  Of  payment  by  the  production 
of  receipts  for  small  sums,  stated  to  be  *'  for  balance  of  rent  up  to 
tUs  time."  The  case  sought  to  be  establi^ed  on  behalf  of  the 
plaintiff  was  that  the  lease  upon  which  the  action  was  brought  was 
a  nnewal  of  a  Ibrmer  lease,  made  by  the  plaintiff  to  ihe  defendant's 
father  ait  a  rent  of  £26 ;  that  the  plaintiff  himself  held  the  kads 
nder  a  person  of  the  name  of  Considine  at  a  rent  of  £7  per  annum  ^ 
and  diat  the  course  of  dealing  between  the  plaintiff  and  the  defend- 
amfs  father  had  been  for  the  latter  to  pay  the  head  rent  of  £T  to 
Considine,  the  head  landlord,  and  pay  only  the  profit  rent  to  ^ 
plaintiff;  that  the  interest  of  tihe  defendant's  father  became  vested 
in  the  defendant,  and  the  renewal  upon  whidi  the  aotion  was 
brought  was  made  to  him  ;  that  the  plaintiff  continued  io  receive 


BEABT. 
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from  the  defendant  only  the  profit  rent,  and  gave  him  the  receipte  T.  T.  185). 

.              CommonPleas. 
prodaeed,  under  the  impression  that  the  defendant  had  paid  the     ^ , ' 

8MITHWICKB 

head  rent  to  Considine,  which  in  fact  had  not  been  done  ;  diat  the  v, 

phdntiff  was  in  consequence  compelled  to  paj  the  head  rent,  which 
he  sought  to  recover  from  the  drfendant  in  the  present  action. 

In  support  of  this  case  the  plaintiff  proposed  to  read  the  recitals 
in  the  lease  of  1840  for  the  pui^>ose  of  showing  it  to  be  a  renewal  of 
the  lease  made  to  the  defendant's  father,  but  did  not  produce  the 
attesting  witn^,  or  give  anj  evidence  whatever,  relying  on  its  exe- 
cution being  admitted  by  the  plea  of  payment. 

On  the  part  of  the  defendant  it  was  insisted  that  the  plea  of  pay- 
ment admitted  only  so  much  of  the  deed  as  was  stated  in  the  decla- 
ration, and  that  these  recitals  not  being  so  stated  could  not  be  read. 
The  evidence  was  admitted  by  the  learned  Judge,  subject  to  the 
objection. 

A  rule  having  been  obtained  in  Easter  Term  to  set  aside  the 
verdicty  and  for  a  new  trial,  on  this,  amongst  other  grounds — 

Deasy,  with  whom  was  C  Barry y  now  showed  cause. 

There  being  no  plea  of  non  est  fadum^  the  execution  of  the  lease 
stated  in  the  declaration  was  admitted ;  it  then  becomes  a  question 
of  identity ;  and  the  lease  which  we  produced  corresponded  in  every 
particular  with  that  stated  in  the  declaration :  Bingham  v.  Stan- 
ley {a)  ;  Robins  v.  Lard  Maidstone  (b).  In  Bringloe  v.  Goodson  (c), 
in  an  issae  joined  pn  a  plea  of  non  devisavit,  it  was  held  that  the 
defendant,  by  holding  under  a  deed  which  recited  the  will,  had 
admitted  its  execution ;  and  that  if  there  was  any  doubt  of  the 
identity  of  the  will  stated  with  that  produced,  the  Judge  should 
have  been  required  to  put  the  question  on  that  point  to  the  jury. — 
[MoNABAN,  C.  J.  In  that  case  there  were  other  facts  proved  which 
went  to  establish  the  identity  of  the  two  documents.] 

/•  D.  Fitzgerald^  in  support  of  the  rule,  relied  on  Williams  v. 
Sias{d);  GilleUY.  Abbott  (e). 

(a)  2  Q.  B.  117.  (6)  4  Q.  B.  811. 

(c)  6  Bing.  N.  C.  738.  (rf)  2  Camp.  519. 

(«)  7  Ad.  &  El.  783. 
VOL.  1.  44      L 
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' , ''*       The  case  of  Wittiamf  v.  SOU,  oiled  from  Can^bM'i  RqmU, 

SMITHWXCKX 

V,  seemB  to  be  exactly  in  point  in  this  caee ;  and  although  the  pre- 

vioQs  case,  Hodgkuuon  ▼.  Manden  (it),  in  the  same  volnme,  maj 
not  go  the  length  of  deciding  thai  you  most  in  aD  cases  call  the 
attesting  witness,  it  shows  that  yon  most  give  some  evidence  beside 
throwing  down  the  deed,  to  identify  the  instmment  produced  with 
that  declared  upon.  These  cases  hare  been  expressly  recognised  hj 
the  Court  of  Queen's  Bench  in  England  in  the  case  of  6Uhti  v. 
Abbott ;  and  with  regard  to  the  case  of  Brinffhe  t.  Ooadsan,  it  is 
obeervaUe  that  in  addition  to  the  dreumstanoe  of  there  being  some 
entrinsio  evidence  to  identify  the  instmmentSi  the  cases  of  WilUam 
V.  Silii  and  Hodgkhufm  ▼.  Manden  were  not  cited.  We  esimot 
overrule  these  cases  on  a  new  trial  motion,  and  therefore  the  esnae 
shown  must  be  disallowed. 

Ball,  J. 

I  own  I  have  considerable  doubts  as  to  the  propriety  of  the 
decision  in  Bringloe  v.  Goodson  ;  bat  that  case,  however,  is  distio- 
guishable  on  the  ground  that  d^eie  was  evidence  of  identity  dAort 
the  instrument  itself.  But  the  cases  referred  to  by  my  Lobd  Cmxr 
Justice  showed  that  in  this  case  the  lease  could  not  be  received  is 
evidence  without  proof  by  the  attesting  witness. 


Jacesoit,  J.,  coneurred. 


(a)  "2  Csmp.  121. 
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CommonPUas. 


FITZGBRALD  v.  FITZGBRALD. 


June  6, 


This  was  an  action  of  covenant.— ^The  declaration  set  out  an  inden*  ^®  ^  ai^on 

of  oovenazit 

tore  of  the  1  St  of  February  1792,  made  between  Walter  Fitzgerald  fjgf^nst   the 

heir,    on    a 

of  the  one  part,  and  Thomas  Fitzgerald,  grandfather  of  the  defend-  oovenant  by 

his    anoesto% 
ant,  of  the  other  part,  whereby  the  said  Walter  Fitzgerald  demised  for  himaelf, 

to  ^e  said  Thomas  Fitzgerald  the  elder  the  lands  of  Gurteen ;  ecators,  admi- 

Hahetuhim^  unto  the  said  Thomas  Fitzgerald  the  elder,  his  heirs  and  agsigiis,  the 

assigns,  for  two  Htos,  &c^  the  said  Thomas  Fitzgerald  the  elder  and  pie^ed'^^that 

his  heirs  paying  an  acreable  rent  of  eighteen  shillings ;  and  the  said  ^®  ^^  .?^^ 

nor   ftt   mo 

Thomas  Fitzgerald  the  elder  thereby  for  himself,  his  heirs,  execu-  commence- 

ment   of  this 

tors,  administrators  and  assigns,  coyenanted  that  he,  his  executors,  nut,  nor  at 

any  time  be- 

administrators  and  assigns,  would  from  time  to  time  during  the  said  fore  or  since, 

had  any  lands, 

term  pay  to  Walter  Fitzgerald  and  his  heirs  the  reseryed  rent.  &c.,  by  here- 

The  declaration  then  ayerred  the  entry  of  Thomas  Fitzgerald,  and  in  fee-simple, 
his  death,  leaving  Colonel  Thomas  Fitzgerald  his  eldest  son  and  ^^^^  ^^' 
heir-at-law,  and  the  death  of  the  latter,  leaving  the  defendant  his  <»^ei^^'- 

Held,  on 
eldest  son  and  heir-at-law,  ^*  who  then  and  there  became  and  was  special  demur- 
rer, to  be  bad 
**  the  heir  of  his  &ther  the  said  Colonel  Thomas  Fitzgerald,  and  heir  for  omitting 

''of  his  grandfather  the  said  Thomas  Fitzgerald  the  elder."    The  that  Se   de- 
declaration  then  stated  that  Walter  Fitzgerald  by  his  will  devised  estates  pur 
the  reversion  to  the  plaintiff,  and  averred  the  performance  on  the  a^nt'^^m 
part  af  the  plaintiff  of  the  lessor's  covenants,  and  a  breach  by  the  ^*  ooyenan- 
defendant  in  non-payment  of  two  years'  rent. 

Fle^fAdio  non — Because  he  saith  that  he  the  said  defendant 
hath  not,  nor  at  the  time  of  the  commencement  of  this  suit,  nor  at 
any  time  before  or  since,  had  any  lands,  tenements  or  hereditaments 
6y  hendiiary  deteeni  in  fee^imple  from  his  grandfather,  the  said 
Thomas  Fitzgerald  the  elder,  in  the  said  declaration  named. — 
VerifieaHon. 

Special  demurrer,  on  the  ground  that  the  plea  does  not  state  that 
the  defendant  hath  not,  nor  had  any  lands,  tenements  or  heredita- 
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^*  "^*  ™^*'  °*®"^j  ^®1^  ^y  lenaes  for  lives,  which  came  to  him  by  descent  from 
^-"—v— *^     his  said  grandfather,  or  which  came  to  him  as  heir  by  spedal  occu- 

FITZGERALD  07  j     r 

V.  pancy,  and  that  the  ple|i  tendered  an  immaterial  issue. 

riTZOBRALD. 

Joinder  in  demurrer. 

Hamilton  Smyihe^  with  whom  was  Mariky^  for  the  demurrer. 

At  Common  Law  the  heir  was  only  answerable  in  an  action  of 
covenant  in  respect  of  fee-simple  lands  by  descent;  but  by  the 
SUtute  of  Frauds,  7  W.  3,  c.  12,  s.  9;  it  was  enacted  that  estates 
pur  autre  vie  shall  be  devisable,  and  that  if  no  devise  thereof  be 
made,  the  same  shall  be  chargeable  in  the  hands  of  the  heir,  if  thej 
shall  come  to  him,  by  reason  of  a  special  occupancy,  as  assets  bj 
descent,  as  in  case  of  lands  in  fee-simple.  This  provision  has  been 
repealed  by  1  Ftc,  c.  26,  s.  1,  as  regards  estates  pur  autre  vie  of 
any  person  dying  before  the  Ist  of  January  1838,  and  re-enacted  by 
section  6.  The  effect  of  these  provisions  is  to  place  estates  pw 
autre  vie  in  exactly  the  same  position  as  fee-simple  estates.  In  an 
action  against  the  heir  on  the  obligation  of  his  ancestor  the  former 
is  sued  in  the  debet  and  detinet :  2  Sawtd.  7  b,S  a;  and  he  cannot 
discharge  himself  from  liability  so  long  as  he  is  in  possession  of 
lands  of  which  his  ancestor  died  seised.  In  3  Chitty  on  Pleading, 
*  6th  ed.,  p.  973,  the  form  of  plea  only  extends  to  fee-simple  lands ; 
but  in  the  7th  ed.,  the  form  of  plea  given  at  p.  186  of  3rd  vol. 
includes  lands  of  descendible  freehold.  Hie  same  form  is  given  in 
Chitty*8  Precedents^  by  Pearson^  p.  493,  n.  In  6  Weniworth,  pp. 
373,  377,  the  form  is  that  the  defendant  has  not  any  lands,  tene- 
ments or  hereditaments  by  hereditary  descent,  which  would  indnde 
estates  pur  autre  vie.  The  same  form  is  given  in  7  Wentuwrtht 
p.  423.  The  form  in  the  Sheriff's  return  to  a  scire  facias  is  that 
the  conuzor  was  seised  as  of  fee  or  of  a  descendible  freehold :  Keary 
Croghan  (a). 

The  following  authorities  were  referred  to : — Panion  v.  HaU{b) ; 
Smith  V.  Angel (c)i  Atkinson  v.  Baker (d);  Co.  Lit.  374,  a; 
Stephen  on  Pleading^  2nd  ed.,  p.  413. 

(a)  3  Law  Rec.  O.  S  31.  (b)  2  Salk.  5S6. 

(c)  7  Mod.  40;  S.  C.  1  Salk.  354.  (d)  4  T.  R.  229, 
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Sherloeky  with  whom  was  D.  Lyneh^  contra.  T.  T.  1851. 

The  demise,  as  set  out  in  the  delaration,  is  to  the  defendant,  his 


executors,  administrators  and  assigns.  The  lessee  does  not  take  as 
heir,  but  as  special  occupant :  L^fne  on  Leases^  p.  8 ;  Doe  d.  Blqke 
V.  Luxion{a);  Dowell  v.  Dignam(b), — [Monahan,  C.  J.  Those 
cases  refer  to  charging  the  heir  with  the  rent  reserved  merely,  and 
not  as  on  the  debt  of  his  ancestor.  Is  there  any  precedent  of  a 
declaration  against  the  heir  charging  him  as  special  occupant?] — 
We  have  not  been  able  to  find  one.  The  precedents  are  all  accord- 
ing to  the  form  of  the  present  plea :  Gijffbrd  v.  Youttg  (c) ;  Red- 
show  V.  Hester  (d) ;  BusMjf  v.  Dixon  (e) ;  Brown  v.  Shuker  (/). — 
[Monahan,  C.  J.  The  difSiculty  I  feel  is,  how  is  the  creditor  to 
obtain  execution  of  lands  held  pur  autre  vie?"] — They  are  statutable 
assets,  and  if  execution  be  sought  against  the  heir  in  respect  of  them, 
it  must  be  on  a  special  declaration.  With  regard  to  the  form  of 
return  in  scire  facieUf  the  heir  is  sued  there  as  terre-tenant  and  not 
as  heir,  and  the  execution  is  against  the  lands  and  not  the  person. 
It  is  therefore  usual  to  include  lands  of  descendible  freehold ;  but 
under  the  terms  of  the  Statute  of  Frauds,  estates  pur  autre  vie  are. 
not  assets  unless  they  come  to  the  hands  of  the  heir.  It  is  necessary 
that  the  heir  should  do  some  act  to  testify  his  acceptance  of  the 
estate ;  he  may  disclaim,  which  he  cannot  do  as  regards  lands  in 
fee-simple,  to  the  prejudice  of  his  ancestor's  obligation.  The  plea 
therefore  answers  the  declaration  so  far  as  it  seeks  to  charge  the 
defendant  as  heir.  If,  in  point  of  fact,  the  heir  was  in  possession  of 
land  held/wr  autre  vie  the  plaintiff  may  reply  that  fact — [Baix,  J. 
Would  not  that  be  a  departure  ?] — ^If  so,  that  admits  that  the  decla- 
ration would  not  charge  the  defendant  in  respect  of  lands  of  which 
he  is  special  occupant. — [Monahan,  C.  J.  If  the  declaration 
charges  him  effectually  in  respect  of  lands,  of  this  description,  your 
plea  is  no  answer ;  if  it  does  not,  such  a  replication  as  you  suggest 
would  be  a  departure.] 

(a)  6  T.  B.  280.  (6)  Batty,  698. 

(c)  1  Lntw.  200.  (<0  ^  ^od-  120. 

(0  3  B.  &  C.  296. 
(/)  1  Tyr.  400;  8.  C.  2  Cr.  &  J.  311. 


FITZGEBALB 

V. 
fXTSOEBALD. 
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T.  T.  1851.       MarOey,  in  reply. 

V      ^      /         The  coostroction  of  the  etatate  conteDded  for  would  lead  to  this 

9.  vesulti  that  the  fieehold  would  be  in  abeyance  until  the  heir  had 

TsoaaAU).  ^1^,^^    j[|  iii^  never  been  oonaidered  neceaeary  to  declare  apeeially 

against  an  executor,  in  respect  of  estates  jmr  mUre  nie.     If  iSBtie 

were  joined  on  a  plea  of  pUme  admimitirami^  and  it  appeared  thst 

the  executor  raoeiFcd  assets  of  this  description,  he  would  be  bound 

to  administer  them.    It  was  not  necessaiy  for  us  to  set  out  our 

adyersary's  title ;  it  is  sufficient  to  charge  the  defendant  generally 

as  heir. 


MOHAHAR,  C.  J. 

In  this  case  we  do  not  think  it  necessary  to  take  further  time  to 
consider  our  judgment.      We  are  of  opinion  that   the    present 
demurrer  must  be  allowed.    It  is  quite  clear  there  must  be  some 
mode  of  obtaining  execution  of  estates  pur  atUre  me^  which,  by  the 
words  of  the  Statute  of  Frauds,  are  made  assets  in  the  hands  of  the 
heir,  if  they  shall  come  to  him  by  reason  of  an  intestacy,  in  the 
same  manner  as  in  the  case  of  lands  in  fee-simple.     With  regard  to 
fee-simple  lands,  the  mode  of  proceeding  against  the  heir  is  to  charge 
him  generally  as  heir,  and  it  is  then  for  him  to  show  that  he  has  not 
lands  of  that  description.    By  the  ninth  section  of  the  Statute  of 
Frauds,  it  is  enacted  ''That  all  estates  pur  auirw  me  shall  be 
^devisable  by  a  will  in  writing  signed  by  the  party  so  devising  the 
**  same,  or  by  some  other  person  in  his  presence,  and  by  his  express 
**  direction,  attested  and  subscribed  in  the  presence  of  the  devisor  by 
*' three  or  more  witneases;  and  if  no  such  devise  shall  be  made 
''thereof  the  same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it 
"shall  come  to  him  by  reason  of  a  special  occupancy  as  assets  by 
"descent,  as  in  case  of  lands  in  feenumple."     The  industry  and 
research  of  Counsel  has  not  been  able  to  furnish  any  instance  in 
which,  in  proceeding  against  an   heir,  any  aUegati<m  has  been 
mad^  on  the  declaration  that  he  has  estates  pur  autre  vie  by  de- 
scent ;  and  though  a  plea  similar  to  the  present  has  frequently  been 
used  without  objection,  still,  as  the  question  is  now  for  the  first 
time,  that  we  are  aware  of,  distinctly  raised,  we  must  put  on  the 
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statute  what  occurs  to  us  to  be  its  true  construction ;  and  that,  we  T.  T.  185L 

CVuHmioii-PiwM 
consider  to  be,  that  in  proceeding  to  charge  either  heirs  or  executors     v   — ^-■/ 

FITZOEBALD 

in  relation  to  assets  of  this  description,  no  particular  allegation  or  t^. 

statement  is  necessary  in  the  declaration,  in  relation  to  assets  of  this 
description,  but  that  the  heir  or  executor  is  to  be  charged  generally 
as  such,  and  that  it  is  for  him  in  his  defence  to  show  that  he  has  no 
assets  of  any  description.  It  has  been  suggested  that  though  in  the 
declaration  no  averment  as  to  those  assets  might  be  necessary,  still 
that  it  would  be  a  proper  sidbject  of  replication  to  the  present  j^lea. 
I  think  the  answer  already  given  to  this  is  quite  satisfactory — 
namdy  that,  unless  the  declaration  is  sufficient  to  tndude  assets 
of  this  description,  audi  a  replication  would  be  a  departure ;  aad 
if  the  declaration  is  suffident,  the  plea  is  no  answer. 

On  the  whde,  therefiwe,  we  are  of  opinion  the  demurrer  must  be 
allowed;  but  as  the  question  is  a  new  one,  and  the  defeodant  has 
adopted  a  form  of  plea  m,  gmeal  use,  we  think  he  should  have  leave 
to  amend  on  the  usual  tenn& 

ToRBKirs,  J^  Bajli^  J^  and  Jackson,  J.,  concurred. 

Order,  that  the  defendant  be  at  liberty  to  amend  on  payment 
of  costs ;  and  in  default^  judgment  for  the  plaintiff. 
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T.  T.  1851. 
CamnumPktts. 


MABT  aCONNELL, 
Administratrix  of  CONNELL  aCONNELL, 

V. 

MABT  UNTHANK,  Executrix  of  BOBEBT  S.  UNTHANK. 


Jime  16. 


todSmt^^d  ^^  ^'  ^"  ^^^*  ^°  behalf  of  the  defendant^  moved  that  the  plaintiff  be 

mnn   to   the  compelled  to  amend  the  copy  of  the  declaration  served  npon  the 
oopj   of  the 

dedaiation  •      defendant  so  as  to  make  it  conformable  with  the  declaration  on  the 

served  pnr- 

snant   to  the  file,  and  to  pay  to  the  defendant  the  costs  of  the  demurrer,  and  to 

13  Vic.  c  18, 

and  it  after-  enter  the  rules  to  plead  de  novoj  and  that  thereupon  the  defendant 

that  ihe^^^  ^  ^^  liberty  to  withdraw  his  demurrer  and  plead  anew. 

^^^^  ^£       The  declaration  was  originaUy  filed  on  the  21st  of  January  1851, 

2l  ^S?*S:    and  contained  six  counts, 
tion  on   tne 

file,  and  that       fhe  first  four  counts  were  for  work  done  as  an  attorney,  work 
the  groimdB  of  " 

demxiirer   do    and  labour,  money  paid  and  money  due  on  an  account  stated  hj 
not   apply   to 

the  latter,  the  B.  S.  Unthank  to  Connell  O'Connell.     The  fifth  count  was  for 
Court  wm 

pennit  the  de-  work  done  as  an  attorney  by  C.  O'Connell  for  B.  S.  Unthank,  and 
nnnTer  to  be  , 

withdiawn.  alleged  a  promise  to  the  plaintiff,  as  administratrix ;  and  the  sixth 

And  Ktiihtc 

If  the  Court  count  was  for  money  found  to  be  due  '*  firom  the  said  defendant  to 

that  the    de-  ^^®  plaintiff  as  administratrix  as  aforesaid"  on  an  account  stated. 

ten^TO^^t       ^^  **^®  ^^^  ^^  January  the  defendant  pleaded  to  the  first,  third, 

wiance^t^^  fourth  and  fifth  counts  of  the  declaration  the  general  issue ;  and  to 

tune  of  filing  the  first,  second,  third,  fourth  and  fifth  counts  a  plea  of  the  Statute 
tbe  demnner, 

ihej  wfll  comp  of  Limitations,  and  demurred  to  the  sixth  count  on  the  nround  that 
l>el  the  plain-  " 

tiff   to    paj    the  declaration  did  not  show  that  the  defendant  was  answerable  as 
the  cofits  occa- 
sioned bj  his  executrix.  , 

nuitake. 

On  the  6th  of  May  1861,  the  plaintiff  obtained  an  order  to  amend 

the  declaration  by  inserting  the  name  ^*  Bobert  Simpson  Unthank" 

for  the  word  *'  defendant,''  on  the  terms  of  paying  the  costs  of  the 

demurrer,  and  serving  the  defendant  with  an  amended  copy  of  the 

deelaration.    On  the  27th  of  May  the  declaration  was  amended,  and 
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on  the  5th  of  June   185i,  the  defendant  again  demurred,  on  the  T.  T.  1851. 

CommonPleas. 
ground  that  she  was  described  in  the  declaration  by  initials.  ' r~> 

O'CONNELL 

The  affidavit  of  the  defendant's  attorney  stated  that,  on  proceed-  ^^ 

ing  to  make  up  the  demurrer  books  from  the  pleadings  on  the  file,  he     unthank. 
discovered  that  the  copy  served  did  not  correspond  with  the  record ; 
that  he  had  then  served  the  plaintiff's  attorney  with  a  consent  in  the 
terms  of  the  notice  for  the  present  motion,  to  which  he  had  received 
no  reply.     Counsel  referred  to  Palmer  v.  Robinson  (a). 

J,  D,  Fitzgerald  and  Sir  C.  O^Loghlen^  contra,  insisted  that  this 
was  merely  an  irregularity,  and  that  the  defendant  had  not  taken 
advantage  of  it  in  time ;  in  the  case  of  a  writ  which  is  irregular 
if  it  do  not  contain  the  plaintifiTs  residence,  if  the  defendant  appear, 
he  cannot  take  advantage  of  it;  that  if  the  present  motion  succeeded, 
the  most  trifling  omission  in  the  copy  served  would  entitle  the 
defendant  to  institute  a  motion  like  the  present ;  that  supposing 
issue  to  be  joined  and  a  trial  had  according  to  the  pleadings  in  the 
copies,  and  then  a  bill  of  exceptions,  and  that  on  making  up  the 
books  it  was  found  that  the  copies  served  do  not  correspond  with  the 
record,  the  judgment  should,  according  to  the  practice  contended  for 
by  the  plaintiff,  be  set  aside. 

r.  R,  Henn,  in  reply. 

MONAHAN,  C.  J. 

We  are  of  opinion  in  this  case  that  the  amendment  required  must 
be  made.  It  was  the  duty  of  the  plaintiff  to  have  served  a  correct 
copy  of  the  declaration;  and  we  do  not  consider  that  the  defendant 
was  at  all  obliged,  before  filing  his  demurrer,  to  inspect  the  record, 
and  compare  the  declaration  furnished  to  him  with  it ;  and  I  do  not 
think  he  would  be  allowed, -on  taxation,  the  costs  of  doing  so;  but 
in  proceeding  to  make  up  the  books  for  the  Judges,  it  then  becomes, 
his  duty  to  inspect  the  record  and  to  make  up  the  books  from  it ; 
and  accordingly,  if  the  affidavit  of  the  defendant's  attorney  had 
stated,  as  we  think  it  ought  to  have  done,  that  he  had  then  for  the 

(a)  Infray  p.  354. 
VOL.    1.  45   L 


354  COMMON  LAW  REPORTS. 

T.  T.  1851.  first  time  diflooyered  the  Tariaaee  between  the  oopy  aenred  and  tke 

ConuHonlHeai, 

>i^v  ,/ '  record,  we  should  have  compelled  the  plaintiff  to  paj  the  costs 

O'CONRSIX 

^^  of  this  motion ;  but  as  it  is  consistent  with  that  affidayit,  that  the 

UNTHAMK.  defendant's  attorney  was  aware  of  the  yariance  at  the  time  the  fint 
demarrer  was  taken,  we  do  not  think  that  the  present  is  a  case  to 
give  costs. 

The  following  order  was  made: — 

It  is  ordered  by  the  Court  that  the  plaintiff  be  at  liberty  to 
amend  his  declaration,  entering  the  rule  to  plead  anew, 
and  furnishing  the  defendant's  attorney  with  a  copy  of  such 
amended  declaration,  the  amendment  not  to  extend  to  a 
change  of  the  venue.  It  is  further  ordered  that  the  defend- 
ant's demurrer  be  withdrawn  or  set  aside  without  costs,  and 
that  each  party  abide  hia  costs  of  this  motion.* 

« 

*  See  next  CMS. 


JOHN  PALMER  and  ROBERT  BOOTH 

p. 

H.  T.  1851.  RICHARD  ROBINSON. 

JaL  17. 

In  an  action  DsBT,  on  a  civil-bill  decree. — The  declaration  contained  four  counts, 
of  debt  on  a 

dTil-blU  do-         The  first  count  stated  that  whereas  the  plaintiff,  heretofore  to 
cree  the  decla- 
ration is  soffi.  wit,  &C.,  at  a  General  Sessions  of  the  Peace  holden  at  Birr,  in  and 
cient  if  it  show 
that  the  plam-  ^or  the  division  of  Birr  and  King's  County,  before  divers  Justices 

by  his  process  ^^  ^^^  ^^  Lady  the  now  Queen,  assigned  to  keep  the  peace  of  our 
a  snm  within 

the  jurisdiction  of  the  Assistant-Banister,  although  the  cause  of  action  may  hare 
exceeded  it. 

On  the  argument  of  a  demurrer  to  a  dedaxation  the  Court  must  giye  judgment 
according  to  the  declaration  on  the  file,  and  not  according  to  the  oopy  served,  pur- 
suant to  the  13  Vie.  c  18 ;  although  if  the  defendant  have  been  induced  to  demur 
in  consequence  of  havinff  been  served  with  an  erroneous  oopy  of  the  4ft5!lfiT*1?^, 
^  Court  may  compel  the  party  in  defimlt  to  amend,  and  pay  the  costs  occasioned 
hj  his  mistske. 
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PAI«MSB 

V. 

BOBIN80N. 


said  Lady  the  Queen  in  and  for  the  said  King's  County,  and  to  H.  T.  1851. 
hear  and  determine  divers  felonies,  misdemeanours  and  soforth,  in 
and  at  a  certain  Court  of  our  Ladj  the  Queen,  commonly  called  a 
Civil-bill   Court,  held  in   and  for  the  said  division  of  the  said 
King's  County,  called  the  division  of  Birr,  by  and  before,  &c., 
then    and     there    being   Assistant-Banister  for  the   said  Eang's 
County,  duly  nominated  and  appointed  pursuant  to  the  statutable 
enactments  in  such  case  made  and  provided,  a  certain  cause  by 
English  bill  or  paper  petition,  usually  called  a  civil-bill,  in  a  cer- 
tain action,  to  wit,  an  action  of  indebiiatut  assumpsii^  for  the 
sam  of  £19*  8s.  8d.,  for  an  account  stated  and  settled  between  the 
said  plaintiff  and  defendant ;  and  also  for  the  defendant's  accept- 
ance of  the  plaintiff's  bill  of  exchange,  bearing  date,  &.,  payable 
three  months  after  the  date  thereof,  being  respectively  causes  of 
action  within  the  jurisdiction  of  the  said  Court,  was  heard  and 
determined  by  the  said  Assistant-Barrister,  in  which  cause  the  said 
John  Palmer  and  Robert  Booth  were  plaintiffs,  and  the  said  Richard 
Robinson  was  defendant;  and  process  therein  to  appear  at  the  said 
Sessions  having  been  duly  served  upon  the  said  defendant,  who  was 
then  and  there  resident  within  the  said  division  of  Birr,  and  the  said 
King's  County,  within  the  jurisdiction  of  the  said  Court ;  and  such 
facts  having  been  satisfactorily  proved  before  the  said  Assistant- 
Barrister,  thereupon  such  proceedings  were  had  in  the  said  cause, 
that  it  was  then  and  there  ordered  and  decreed  by  the  said  Court, 
then  and  there  having  competent  jurisdiction  in  that  behalf,  and  in 
every  thing  pertaining  to  the  said  cause,  that  the  said  plaintifis 
dionld  recover  from  the  said  defendant  the  said  sum  of  £19*  8s.  8d., 
together  with  six  shillings  and  three  pence  costs,  the  said  sums 
making  together  the  sum  of  £19*  Hs.  1  Id. ;  and  the  several  Sherifis 
of  the  respective  counties  were  thereby  commanded,  nan  obstanief 
^fce.,  to  enter,  &c.,  and  take  in  execution  the  goods  of  the  said  de- 
fendant to  satisfy  the  said  debt  and  costs ;  as  by  the  said  decree 
which  was  then  and  there  marked  for  the  said  sum  of  £19*  88.  8d. 
debt,  the  sum  of  six  shillings  and  three  pence  costs,  and  the 
sum  of  one  shilling  for  a  warrant,  making  together  the  sum  of 
£19-  15s.  lid.,  and  was  duly  signed  by  the  said  AssjStant-B|trrister, 
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V, 

ROBINSON. 


H.  T.  1851.  and  also  bj,  &c.,  as  Clerk  of  the  Peace  for  the  said  King's  Countj, 

CommonPleas, 

and  also  bj,  &c.,  as  attorney  for  the  said  plaintiffs  ;  and  was  also 
dulj  registered  according  to  law  in  the  book  kept  bj  the  said 
Clerk  of  the  Peace  for  the  said  county  for  the  entering  and  re- 
gistering of  causes  heard  and  determined  bj  the  said  Court  bj 
English  bill  or  paper  petition,  usually  called  a  civil-bill  as  aforesaid, 
and  remaining  of  record  unreversed  and  in  full  force,  to  wit,  &e^ 
will  appear.  Averment,  that  the  plaintiffs  bad  not  obtained  anj 
satisfaction  or  execution  upon  said  decree,  wherebj  an  action,  &c. 

The  second  count  was  in  the  following  form  on  the  record:— 
*^And  whereas  also  the  said  defendant  afterwards,  to  wit,  on  &c, 
'*  had  became  indebted  to  the  said  plaintiffs  in  the  further  sum  of 
"£19-  15s.  lid.,  upon  and  bj  virtue  of  a  certain  decree  or  order 
"before  then  made  in  this  Court  of  our  said  Lady  the  Queen, 
^'commonly  called  a  Civil-Bill  Court,  held  in  and  for  the  said 
"  division  of  the  said  King's  County,  called  the  division  of  Birr,  bj 
"  and  before  the  said,  &c.,  then  and  there  being  Assistant-Barrister 
*'for  the  said  King's  County,  duly  nominated  and  appointed  par- 
"  suant  to  the  statutable  enactments  in  such  case  made  and  provided 
**  as  aforesaid,  in  a  certain  cause  then  and  there  depending  in  the 
'^  same  Court,  wherein  the  said  plaintiffs  were  plaintiffs,  and  the  said 
defendant  was  defendant,  by  which  decree  or  order  the  said  defend- 
ant was  decreed  and  ordered  to  pay  to  the  said  plaintiffs  divers 
**  sums  of  money  amounting  in  the  whole  to  a  certain  sum,  to  wit, 
**  the  said  last  mentioned  sum  of  £19-  15s.  1  Id.,  which  is  still  wholly 
**  unpaid  to  the  said  plaintiffs,  per  quod  actio  accrevit/* 

In  the  copy  of  the  declaration  served  the  word  tohereas  was 
substituted  for  wherein,  and  a  new  paragraph  commenced. 

Special  demurrer  to  the  first  count,  on  the  ground  that  it  did  not 
show  what  was  the  particular  amount  of  the  bill  of  exchange,  or 
that  it  was  for  a  sum  under  £20,  to  which  the  jurisdiction  of  the 
Civil-Bill  Court  in  such  cases  extends ;  and  that  it  does  not  appear 
with  certainty  for  what  cause  of  action  the  Assistant-Barrister  pro- 
nounced the  decree  in  question. 

As  to  the  second  count,  which  the  defendant  treated  as  two 
counts,  the  third  count  commencing  with  the  word  "  whereas ;"  the 
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defendant  demurred  to  the  first  part,  which  he  treated  as  the  second  H.  T.  185K 

count,  on  the  ground  that  it  did  not  show  who  were  the  parties  to     « v ' 

the  cause  in  which  the  decree  was  pronounced,  or  what  amount  ^^ 

was  thereby  ordered  to  be  paid,  nor  why  the  plaintiffs  demanded  bobinson. 
from  the  defendant  the  said  sum  of  £19*  16s.  lid.;  and  to  the  third 
count,  which  he  treated  as  commencing  with  the  word  ^*  whereas  **  in 
the  copy  of  the  declaration  served,  on  the  ground  that  it  did  not 
state  in  what  Court  or  before  whom  held,  or  where  or  how  or  by 
whom  the  defendants  were  ordered  the  said  sum  of  money,  or  how 
an  action  had  accrued  to  the  plaintiffs. 

To  the  other  counts  of  the  declaration,  which  were  on  the  bill  of 
exchange  mentioned  in  the  first  count,  and  on  an  account  stated,  the 
defendant  pleaded  the  general  issue. 

(yDrUcoUy  in  support  of  the  demurrer  to  the  two  first  counts. 

With  regard  to  the  first  count,  it  does  not  appear  that  the  bill 
of  exchange  was  for  a  sum  within  the  jurisdiction  of  the  Assistant- 
Barrister^s  Court.^ — [Monahan,  C.  J.  It  appears  that  the  plaintiff 
only  claimed  a  sum  of  £19-  16s.  lid. — Jackson,  J.  It  is  immaterial 
for  what  amount  the  bill  was,  if  he  only  claimed  a  sum  within  the 
jurisdiction  of  the  Civil-bill  Court.] — The  second  count  claims 
another  sum  of  £19*  16s.  lid.  as  due.  In  Dempster  v.  Pur^ 
nell{a)  the  demand  in  the  Inferior  Court  was  in  each  of  the 
counts  stated  to  be  for  a  sum  within  its  jurisdiction ;  but  as  the 
consolidated  sum  exceeded  the  amount  to  which  the  jurisdiction 
extended,  it  was  held  that  the  proceedings  were  void.  With  regard 
to  the  second  count  the  objection  does  not  arise,  as  the  demurrer 
books  are  now  made  up.  In  the  copy  served,  the  word  "  whereas" 
was  ins«:ted  in  the  middle  of  what  professes  to  be  the  second 
count,'  and  a  new  paragraph  commenced.  On  the  declaration  on 
the  record  the  word  is  *'  wherein."     This  demurrer  must,  however,  • 

be  argued  as  the  pleadings  stand  on  the  copy  served.  In  England 
the  copy  served  is  considered  the  declaration  for  the  purposes  of 
pleading. — [Monahan,  C.  J.  In  England  the  declaration  is  never 
filed  except  in  cases  where  the  plaintiff  himself  has  entered  an 

(a)  4  Scott,  N.  B.  30 ;  S.  C.  1  Dow.  N.  S.  168;  3  M.  &  Gr.  375. 


358  COMMON  LAW  REPORTS. 

H.  T.  1861.  appearance  for  the  defendant.    If  the  defendant  himself  appean,  the 

CofiUHOuPleaM, 
' V '     declaration  is  delivered,  but  not  filed.    According  to  our  prsctioe 

^  the  declaration  is  filed  in  all  cases.] — ^On  what  document  then  is  the 

&0BI1I80N.    defendant  to  act  ? — [Ball,  J.    On  the  declaration  as  filed ;  if  not 

it  would  lead  to  this  result,  that  there  would  be  a  good  declaration 

on  the  file,  and  a  demurrer  to  a  document  which  was  not  the  deds- 

ration,  and  that  demurrer  allowed ;  how  could  the  record  be  made 

up  ?] — ^In  England  the  books  are  made  up  from  the  copies  served.^ 

[Jackson,  J.    We  have  ^IretAj  stated  that  that  practice  does  not 

applj  in  this  country.] 

JB.  M,  Keifyf  for  the  plaintiff,  was  not  called  on. 

MONAHAN,  C.  J. 

With  regard  to  the  demurrer  to  the  first  count,  we  are  ail  of 
opinion  that  it  cannot  be  sustained.  With  regard  to  the  demnrrar 
to  the  second  count  we  are  of  opinion  that,  inasmuch  as  it  cannot 
be  supported  on  the  record  as  it  stands,  it  must  also  be  overroled. 
We  consider  that  on  the  argument  of  a  demurrer,  the  Court  mnst 
act  upon  the  pleadings  as  thej  stand  on  the  record,  and  that  the 
demurrer  books  must  be  made  up  from  them.  We  do  not  mean  to 
say  that  it  is  necessary  for  a  defendant  in  every  case,  before  taking 
a  demurrer,  to  examine  the  record  and  compare  it  with  the  copy 
served ;  but  we  do  consider  that  on  the  argument  of  a  demurrer  the 
record  is  the  document  to  which  we  must  look.  The  defendant 
may,  perhaps,  demur,  assuming  the  copy  furnished  to  be  correct; 
but  if  it  afterwards  appear  that  the  copy  was  erroneous,  and  that 
the  demurrer  cannot  be  sustained  on  the  record  as  it  stands,  he 
must  abandon  the  demurrer,  although  the  Court  would  parobaUyi 
on  an  application  for  that  purpose,  compel  the  party  who  had  fur- 
nished the  incorrect  copy  to  set  the  declaration  rights  and  to  pay 
the  costs  occasioned  by  the  mistake. 

ToBKBZis,  J.,  Baxx,  J.,  and  Jaoxson,  J.,  ooncurred. 

'Judgment  for  the  plaintiff. 
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£.  T.  1861 
Exchequer. 


GORMAN,  Executor,  v.  FITZGERALD. 


(Exchequer,) 


May  9. 


Assumpsit,  by  the  plaintiff,  as  ezecator  of  the  last  will  of  F.  On  demur- 

rer — Where 
Mitchell,  deceased.  an    executor 

First  count — "  For  that  whereas  the  defendant,  on  &c^  at  &.,  for    a    debt 

**  was  indebted  to  the  plaintiff  as  such  executor,  &c.,  in  the  sum  of  ^^^  thoa^ 

"£21,  for  the  use  and  occupation  of  certain  lands  of  the  plaintiff  as  ^^^^  "SiSi"* 

«  such  executor,"  &c.  himself  as  exe- 

cator,  he  must 

Second  count — An  account  stated  with  the  plaintiff  as  executor,  make  profert 

of  the  letters 

and  promise  and  breach  to  the  plaintiff  as  executor.  testamentary. 

Where  he  mojf 
Demurrer  special  for  want  of  profert^  and  general  for  misjoinder,  sne  in  either 

his  personal 
or  representa- 

S,  Sullivan^  in  support  of  the  declaration.  i2ie  test  of 

Where  an  executor  has  the  option  of  declaring  as  such,  or  in  his  fj^  p^q^  U 

personal  capacity,  he  need  not  make  profert  i  Bae.  Ab.  Exor.y  O,  ^^,^^£ 

citing  Crawford  v.  Whiiial{a) ;  Com.  Dig.  Pleader  2,  D  1,  citing  «^^*  «•  <*• 

WailU  V.  Lewis  (6) : — ^'  But  when  the  executor  brings  an  action       Sharp  t. 

**  which  wiU  be  in  his  own  right,  though  he  name  himself  executor,  jp,  Law^B^. 

«  he  need  not  voAit  profert."  ^  2SV 

The  naming  himself  executor  in  such  case  is  but  surplusage :    ^^ 

Partridge  v.  Strange  (c);  Homsey  v.  Dgmocke{d)\  AspinaU  ▼. 

Wake  («)  ;  Large  v.  Atwood  (f). — [Pigot,  C.  B.    That  case  went 

on  a  different  principle,  viz.,  that  the  description  of  the  person 

does    not    decide   the  character   in   which  he  sues.] — William^ 

Exart.^  p.  1594 ;  2  Starh.  p.  446.    The  two  counts  sued  on  here 

are,  the  first  by  the  executor  for  use  and  occupation,  and  the 

second  on  an  account  stated  with  the  executor.    In  the  first  case 

(a)  1  Dong.  4.  (6)  2  Ld.  Bay.  1215. 

(c)  I  How.  81.  id)  1  Vent.  119. 

(0  10  Bing.  51.  (/)  1 D.  &  B.  551. 
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£.  T.  1851.  the  contract  is  with  the  executor  himself,  and  he  maj  bring  debt 

ExchMuer,      ^ 

y    -'     for  the  rent  in  the  debet  et  detinet :  Holman  v.  Chute  (a).  As  to 

GORMAN 

V,  the  account  stated  with  him   as  executor,  he  has  the  option  of 

suing  in  his  own  right,  the  accounting  itself  giving  the  cause  of 
action  :  Needham  v.  Corke  (b) ;  Trueman  v.  Hurst  (c)  ;  William' 
Exors,^  p.  748  ;  Blakesley  v.  SmaUwood  (d).  The  consideration  for 
the  promise  is  the  accounting. — [Pigot,  C.  B.  It  must,  however,  be 
an  accounting  tq>OH  a  debt ;  if  there  be  no  debt  the  accounting  is  s 
nullitj.  In  the  present  instance  the  debt  being  due  to  the  testator 
and  the  accounting  being  with  the  executor,  jou  must  connect  them; 
show  that  one  represents  the  other.] — ^In  Sehofield  v.  CorheU{e) 
the  Court  refused  to  import  into  the  count  that  the  debt  was  dae  to 
the  testator :  Jones  v.  Jones  (f)  ;  Jobson  v.  Forster  {g)  ;  Dowhiggin 
V.  Harrison  (A)  ;  Hollis  v.  Smith  (t).  From  these  cases  it  appears 
the  executor  maj  sue  in  his  own  right  on  an  account  stated  with 
him  as  executor,  and  therefore  need  not  make  profert. — [Penns- 
FATHER,  B.  These  are  all  cases  of  costs.] — Yet  the  ground  of 
fixing  the  executor  with  costs  was  his  right  to  sue  in  his  personal 
capacity  on  an  account  stated  with  him  as  executor.  Laying 
aside  the  technical  rules  of  pleading,  it  is  conclusive  against  the 
necessity  of  profert  in  this  declaration  that  the  two  counts  are  of 
sucl;  a  character  as  to  estop  the  defendant  from  denying  the  title  of 
the  plaintiff.  Profert  therefore  would  have  been  an  idle  averment, 
and  need  not  be  made :  Steph,  Pl,^  p.  195.  In  a  count  for  use  and 
occupation  the  defendant  cannot  deny  the  title  of  the  party  letting: 
Cook  V.  Loxley  (A) ;  Phipps  v.  ScuUhorpe  (/).  So  as  to  the  account 
stated,  the  title  of  the  plaintiff  cannot  be  denied,  the  account  being 
stated  with  him :  Peacock  v.  Harris  (m).  The  plaintiff's  difiicnlty 
in  this  case  arises  from  the  decision  of  this  Court  in  Sharps  v. 
Shearman  (n).    But  the  point  on  which  that  case  was  decided  arose 

(a)  Cio.  Jac.  685.  (5)  1  Free.  5S8. 

(c)  1  T.  B.  42.  (rf)  10  Jar.  470. 

(e)  6  N.  &  M.  527.  (/)  8  B.  Moo.  146. 

(g)  1  B.  &  Ad.  6.  (jk)  9  B.  &  C.  666. 

(0  10  Eaat,  29S.  (AJ  5  T.  R.  4. 

(0  1  B.  &  AL  52.  (m)  10  East,  104. 

(n)  12  It.  Law  Rep.  437. 
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suddenly   in   argument,  and  none  of  the  cases  relied^  on  for  the  £.  T.  1851* 

Exchequer* 
plaintifi*  here  were  cited  except  two.      To  make  a  declaration  bad     v.^ — y ' 

OO&MAN 

for  misjoinder  it  must  be  such  as  that  the  party  cannot  declare  v. 

on  the  different  counts  in  the  same  right :  Ord  v.  Fenwick  (a) ; 
Itonsfield  v.  Allen  {b).  In  Webb  v.  Cowdell  (c)  the  counts  were 
expressly  in  different  rights.  Comer  v.  Shew  (d)  has  no  application. 
The  executor  there  was  defendant,  in  which  case  he  must  be  sued  in 
his  representative  capacity:  Cowell  v.  Watts {e).  The  judgment 
in  such  case  must  be  de  bonis  testatoris.  But  granting  the  plaintiff 
can  sue  in  only  one  capacity  on  the  last  count,  he  can  sue  in  either 
on  the  first.  The  general  demurrer  must  therefore  fail,  and  the 
special  being  to  the  whole  declaration  is  two  large. 

James  S.  Greene^  for  the  demurrer. 

Sharpe  v.  Shearman  is  a  conclusive  authority.  If  Counsel  for 
the  plaintiff  be  right  in  his  argument  that  the  account  stated  creates 
a  personal  demand,  it  destroys  his  argument  as  to  the  distinction 
between  the  executor  plaintiff  and  defendant.  The  accounting  must 
rest  on  a  previous  debt :  Clarke  v.  Webb  (f).  The  executor  may 
sue  in  his  representative  capacity  on  contracts  made  by  him  after 
the  death  of  the  testator,  where  the  money  recovered  would  be 
assets :  per  Parke,  B.,  in  Heath  v.  Chilton  (g).  The  party  must  be 
kept  to  the  character  in  which  he  has  put  himself  on  the  record,  or 
gross  injustice  might  follow  ;  for  instance,  when  the  defendant  has  a 
set-off.^ — [Sfdlivan  cited  Schofield  v.  Corbetty  that  in  assumpsit  by 
administrator  on  an  account  stated  with  him  as  such,  defendant 
cannot  set  off  moneys  due  him  from  the  intestate.] — Hornsea  v. 
Dymoeke  does  not  apply.  There  is  no  authority  for  the  proposition 
that  an  executor  can  sue  in  any  other  than  his  representative  capa- 
city on  an  account  stated  with'  him  as  executor.  Comer  v.  Shew  is 
an  authority  on  this  point:  Sharpe  v.  Shearman. — [Pigot,  C.  B. 
Mr.  Sullivan  has  controverted  Sharpe  v.  Shearman^  and  very  ably.] 

(a)  3  East,  104.  (6)  1  Bl.  N.  S.  592. 

(c)  14  M.  &  W.  820.  (rf)  4  M.  &  W.  163. 

(e)  6  East,  405.  (/)  4  Tyr.  673. 

(g)  12  M.  &  W.  637. 
VOL.  1.  46    I. 
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E.  T.  1841.  — The  plaintiff  has  made  his  election  of  his  character,  and  cannot 
v- — , '     repudiate  it :  per  Bayly,  J^  in  AspinaU  v.  Wake. — [Pigot,  C.  B. 

GORMAN  X         t  .  .  . 

i;.  In  this  case  the  question  is,  whether  the  plaintiff  can  sue  on  the 

second  count  in  his  individual  capacity  ? — Pennetathxb,  B.  The 
inference  from  an  account  stated  with  a  person  as  ezeoutor  is,  that 
it  is  with  reference  to  a  debt  due  to  the  testator.] — ^In  Corner  v. 
Shew  it  is  assumed  that  the  account  must  be  relative  to  matters  in 
the  lifetime  of  the  testator,  and  leave  to.  amend  is  taken. 


PiQOT,  C.  B. 

We  are  all  of  opinion,  though  the  declaralion  in  this  case  has 
been  supported  with  great  ability  and  research,  that  the  demurrer 
must  be  allowed.  The  demurrer  is  general  for  misjoinder,  and 
special  for  want  ofprofert.  The  argument  in  reply  is,  that  there  is 
no  misjoinder,  and  that  proferi  is  unnecessary,  because  the  plaintiff 
might  have  sued  in  his  individual  capacity  on  both  counts.  It  is  note 
sufficient  answer  to  the  objection  for  want  o£proferithBi  a  party  mof 
sue  in  his  individual  capacity.  The  question  is,  in  what  capacity 
does  he  sue  ?  and  the  authorities  do  not  carry  the  case  further  than 
this.  The  case  cited  from  Douglas  was  that  of  a  party  suing  on  a 
judgment  obtained  by  himself,  and  his  description  as  administrator 
then  was  considered  mere  surplusage.  The  case  from  Lord  Roji' 
mond  was  decided  on  the  same  ground.  Neither  shows  that  the 
mere  ability  of  the  plaintiff  to  sue  in  a  different  capacity  absolves 
him  from  the  necessity  of  making  profert  when  he  elects  to  sue  in 
his  representative  capacity.  Mere  ability  therefore  to  assume  a 
capacity  when  he  has  elected  to  adopt  a  different  one  is  not  a  suffi- 
cient ground  for  claiming  the  privilege  of  the  capadty  he  has 
eschewed.  But  there  is  no  authority  for  the  proposition,  that  on  an 
account  stated  a  party  can  rely  on  the  mere  accounting  as  giving 
him  a  right  to  sue  in  his  personal  capacity.  The  account  stated 
must  be  founded  on  a  debt  to  ^sustain  it,  otherwise  it  is,  alUiongh 
ex  vi  termini  it  imports  a  debt  between  the  parties,  a  nudum  pac- 
tum. In  the  case  of  an  executor  it  is  an  account  stated  on  a  debt 
between  the  same  parties,  because  the  executor  represents  the  testa- 
tor.   But  the  cause  of  action  can  be  acquired  by  the  executor  only 
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in  his  representative  capacity,  and  therefore  he  cannot  sue  in  his  £.  T.  1851* 
personal  capacity  for  a  debt  due  the  testator.  If  this  were  otherwise,     <—    y     .  / 

GORMAN 

gross  injustice  might  arise.    If  the  executor  could  sue  in  his  indivi-  v.. 

dual  capacity  for  a  debt  due  the  testator,  the  defendant  would  be 
debarred  from  setting  off  any  debt  due  by  the  testator  to  him,  and 
the  former  would  thus  be  enabled  to  defeat  the  just  right  of  the 
latter.  Some  cases  were  cited  in  which  the  plaintiffs  suing  in  a 
representattTe  capacity  were  held  liable  to  costs,  and  it  was  argued 
that  this  was  on  the  ground  of  the  direct  relation  created  between 
the  parties  by  the  statement  of  an  account.  But  these  are  not  direct 
decisions  on  the  question,  at  least  not  sufficiently  so  to  influence  our 
decifflon  on  ijie  present  case.  The  plaintiff  endeavours  to  escape 
from  the  necessity  of  making  pro/ert  by  alleging  that  he  might  have 
sued  on  both  connts  in  his  personal  capacity.  The  case  of  Sharpe 
V.  I^utirman  is  a  direct  authority  on  that  pdnt,  and  must  rule  this 
case,  having  been  itself  deoided  on  the  authority  of  another  case,  in 
which,  sdthough  there  was  no  direct  decision  on  the  point,  the  opi- 
nion of  the  Court  was  obvious.  I  n^as  not  present  at  the  decision  of 
Sharpe  v.  Shearman^  but  I  fully  concur  in  the  principles  on  which 
it  was  decided. 

PSNNBVATHEB,  B. 

I  have  nothing  to  add  to  the  judgment  of  the  Chief  Babok. 
Upon  the  two  authorities  in  the  Queen's  Bench  and  Exchequer  it 
18  Impoaaible  to  put  any  oUier  than  the  construction  adopted  in  them 
on  the  present  case. 

Lefbot,  B. 

We  are  called  upon,  and  with  great  ingenuity,  to  re-consider 
Sharpe  v;  Shearman,  In  so  requiring  us  Counsel  has  found  it 
neeettary  to  impugn  the  case  in  the  Exchequer  in  England.  I 
feel  no  difficulty  in  resting  on  that  case  wh^oi  fully  considered, 
and  see  no  ground  for  overruling  the  decision  in  Sharpe  v.  Shear- 
man, 

Demurrer  allowed,  with  leave  to  amend,  on  payment  of  costs. 
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E.  T.  1851. 

Exchequer. 


CALLAGHAN  v.  BRODRICK. 


An    uiuiealed  Greene  api^lied  that  the  writ  of  Jieri  faciasy  which  had  issoed  in 

writ  of  fi,  /»•,.- 

which  has       this  case  and  been  executed,  might  be  amended  by  attaching  the 

been  executed        i     r.  .1      ^n,    * 

may  be  ^^^1  o*  the  Court  to  it  nunc  pro  tunc. 

the  addition^f       -^  ^"*^  ^^  execution  were  capable  of  amendment :  I  Fer,  Prae. 

te^*^  ^"  P-  134.  Whether  the  misprision  be  that  of  the  officer  of  the  Court 
or  of  the  party :  Hunt  v.  Kenrick  {a), — [Lsfbot,  B.  .  That  was  a 
case  of  ca,  sa, ;  this  is  a  fi,  fa. ;  and  other  executions  may  have 
since  been  lodged,  which  would  be  prejudiced  by  granting  this 
application.] — The  Court  of  Queen's  Bench  granted  an  exactly 
similar  application  this  Term:  Crinion  v.  Duff.  The  English 
cases  were  Smith  v.  Hartoard{b)y  Newnham  v.  Law{c\  Shaw  v. 
Maxwell  {d),  collected  in  Englehart  v.  Dunbar  («),  Amell  v.  Wea- 
therby  (f)^  M^Cormach  v.  Melton  (g). 


Fitzgibbon  appeared  for  the  Sheriff. 

PiGOT,  C.  J. 

This  is  not  a  mere  matter  of  form ;  the  seal  is  that  which  makes 
the  instrument  a  writ.  We  fear,  lest  in  yielding  to  this  application, 
we  should  be  encouraging  a  laxity  of  practice  in  the  attorney,  on 
whom  the  law  now  devolves  the  preparation  of  the  writ. 

The  Court  finally  made  an  order  that  *'  the  plaintiff  should  be  at 
'liberty  to  seal  the  writ,  plaintiff's  attorney  undertaking  not  to 
"  charge  any  costs  of  this  motion  against  his  client,  and  to  abide  any 
"further  order  this  Court  might  make  with  respect  to  costs,  pro- 
ceedings, or  otherwise  arising  in  consequence  of  this  order." 


li 


(a)  2  W.  Blk.  836.  (6)  Sir  T.  Jones,  41. 

(c)  5  T.  R.  577.  («0  6  T.  R.  450. 

(0  2  Dow.  P.  C.  202.  09  3  Dow.  P.  C.  464. 

ig)  1  Ad.  &  £1.  331. 
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E.  T.  1851 
Exchequer. 


BEASLEY  V.  TYRRELL. 


Brebeton,  for  the  plaintiff  (the  devisee  of  the  lessor),  moved  that  In  an  action 

on  a  lease  by 
the  defendant  should  give  an  inspection  of  his  lease  to  the  plaintiff  landlord 

against  tenant) 
or  lodge  it  with  the  officer  of  the  Court.     The  plaintiff's  affidavit  the  tenant 

stated  her  belief  that  only  one  part  was  executed,  and  that  having  ^^^^  ^  ^'^ 

searched  among  the  title  deeds  of  the  lessor  she  found  only  the  draft  ^^^  ^  ^^ 

of  the  lease.    There  was  no  affidavit  of  the  defendant :  Confers  v.  5^**^^^  ^^^ 

Greene  (a).  ■c*^^'^'   ^,  it 

^  ^  appear    that 

only  one  part 

of  the   lease 

Hoharty  contra.  was  executed, 

and  that  it  is 

The  Court  will  not  compel  a  party  to  produce  an  instrument  in  the  tenant's 

unless  he  hold  as  trustee  for  another :  Street  v.  JBroum  (b) ;  Rat- 
elijffe  V.  Bleasby  (c) ;  Smith  v.  Winter  (d). 


Penhsfatheb,  B. 

The  cases  go  to  show  that  if  there  have  been  two  parts  executed, 
the  Court  wiU  not  interfere.  There  is  every  reason  to  believe  there 
was  only  one  part  executed  here.  We  will  grant  the  motion; 
defendant  to  furnish  plaintiff  with  a  copy  of  his  lease,  and  to  pro- 
duce the  original  on  the  trial. 

(a)  1  Cr.  &  Dix,  166.  (6)  6  Tannt.  802. 

(c)  10  Moo.  523.  (<0  6  Dow.  P.  C.  386. 
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E.T..1851. 

Exckeqiter, 


FITZPATRICK  v.  DUNPHY. 

In  troveriaeie  Tbovxr  for  the  value  of  bank  notes  to  the  amount  of  £160. 
possession  is 

prima  facie  It  aopeared  at  the  trial  t)elow,  before  Mr.  Serjeant  O'Srien,  that 

evidence   of 

property ;  and  the  plaintiff  had  been  shopman  to  the  defendant  for  five  or  six  yean 

the  defendant, 

to    rebnt  it,    at  a  salaiy  varying  from  £10  to  £15  per  annum.    The  defendant, 

better  title  in  during  a  temporary  absence  of  the  plaintiff,  suspecting  his  honesty, 

third  party      hroke  open  his  trunk  and  discovered  there  in  a  pocket-book,  which 

^t%\^^    the  defendant  had  lost,  £150  in  large  notes.     The  plaintiff  was 

does  not  de-  thereupon    indicted   and  tried   before  the    Assistant-Barrister  for 

embezzlement,  and  acquitted,  the  defendant  being  unable  to  prove 

property  in  the  notes.     The  Assistant-Barrister,  however,  refused 

to  order  the  notes  to  be  returned  to  the  plaintiff,  who  thereupon 

brought  this  action  of  trover. 

On  the  trial  the  plaintiff,  besides  proving  his  possession  of  the 
notes,  endeavoured,  but  unsatisfactorily,  to  account  for .  the  manner 
in  <which  he  had  obtained  so  large  a  sum  of  money,  considering  the 
conallness  of  his  salary,  which  was  also  in  evidence. 
The  defendant  offered  no  evidence. 

The  learned  Judge  told  th^  jury  that  *^  possession  was  prima 
^^ facie  evidence  of  property }  but  that  they  were  to  consider  whether 
"  such  prima  facte  evidence  was  rebutted  by  the  other  circumstances 
"  proved  in  the  case ;  and  if  they  believed  on  the  whole  evidence  the 
<<  notes  to  be  the  property  of  the  plaintiff,  they  should  find  for  him ; 
*^  if  not,  they  should  find  for  the  defendant." 
Verdict  for  the  defendant. 

A  conditional  order  was  obtained  this  Term  to  set  this  verdict 
aside,  for  the  misdirection  of  the  learned  Judge,  and  for  a  vemre 
de  novo. 


nTSFAmXCK 
DUMVHT. 
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MarUey  now  showed  cause.  £.  T.  1861. 

The  trial  proceeded  on  the  assumption^  that  if  the  [^intiff  failed     v.— v-!!!!j 
to  prove  that  he  came  by  the  money  properly,  the  irresistible  oon<- 
clusion  .was,  that  it  was  the  property  of  the  defendant^  and  on  this 
the  jury  found. 

Lynehj  in  support  of  the  conditional  order.  • 
The  Judge  left  the  question  of  property  at  large  to  the  jury ;  not 
that  if  they  believed  the  notes  to  be  the  property  of  the  defendant 
they  should  find  Am*  him,  but  that  if  they  did  not  believe  them  to 
be  the  property  of  the  platntifT,  they  should  find  for  the  defendant. 
We  called  on  the  learned  Judge  to  tell  the  jury  that  ^*  unless  they 
'*  believed  the  notes  found  in  the  plaintiff's  possession  to  *be  the 
''propoty  of  the  defendant  they  should  find  for  the  plaintiff,  and 
'^that  there  being  no  evidence  of  that,  they  should  find  for  the 
*' plaintiff."  Possession  is  prima  facie  evidence  of  property,  unless 
rebutted:  Atmory  v.  Deiamirie  (a) ;  JBassM  v.  Maynaril{b). 
Unless  defendant  could  bring  himself  out  of  the  character  of  a 
wrongdoer,  the  Judge  should  have  directed  a  verdict  for  the  plains' 
tiff. — [LsFBor,  B.  But  for  the  latter  clause  of  the  chaige  I  should 
hold  it  correct — Pxnnefathek,  B.  Possession  in  trover  is  not 
proporty,  but  evidence  of  property;  but  if  that  be  displaced,  no 
matter  how,  being  only  evidence  of  property,  must  not  the.  plaintiff 
prove  property  aliunde  to  entitle  him  to  recover?] — Under  the 
New  Rules  of  pleading  in  England  it  has  been  held  that  a  plea  of 
'^no  property"  means  no  property  as  against  the  defendant:  note 
to  Armory  v.  Ddamirie. 

I^NNHFATHSB,  B. 

With  every  disposition  to  sustain  this  verdict,  if  consistent  with 
legal  principles,  we  think  the  case  was  not  submitted  to  the  jury  as 
it  ought  to  have  been.  The  action  was  trover  for  the  value  of  bank 
notes  to  the  amount  of  £150,  which  the  defendant  alleged  were 
stolen  from  him  by  the  plaintiff.     To  sustain  the  plaintiff's  case 

(a)  1  Snuth,  L.  C.  151.  (6)  Cio.  Efiz.  819. 
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E.  T.  1851.  evidence  was  given  that  the  notes  were  taken  out  of  his  trunk  in  his 
< . ^     absence  by  the  defendant ;  and  it  appeared  that  thej  were  found  in 

FITZPATBICK 

V.  a  pocket-book  of  the  defendant.     The  smaUness  of  the  plaintiff's 

salary  was  also  in  evidence.  The  evidence  for  the  plaintiff  was  that 
of  possession  alone ;  and  it  was  contended  that  the  Judge  should 
have  told  the  jury  that  this  was  evidence  of  property,  and  that 
unless  the  defendant  gave  evidence  of  property  in  himself  the  plain- 
tiff's evidepce  was  unrebutted,  and  they  should  find  for  him.  The 
Judge  declined  to  do  so,  but  told  the  jury  "  that  if  they  believed  the 
<< notes  to  be  the  property  of  the  plaintiff,  they  should  find  for  him; 
*'  if  not,  they  should  find  for  the  defendant**  There  was  evidence 
in  the  case  to  warrant  the  jury  in  finding  the  property  to  have  been 
the  defendant's.    But  that  question  was  not  left  to  them. 

The  question  resolves  itself  into  this : — ^If  possession  of  personal 
property  be  evidence  against  a  wrongdoer,  does  not  that  continue 
until  a  better  title  is  shown  in  some  one  else,  and  could  it  be  shown 
in  this  case  in  any  one  else  but  the  defendant  ?  Could  his  character 
of  wrongdoer  cease  in  any  other  way  than  by  showing  the  property 
to  be  in  himself?  If  possession  be  pritna  facie  evidence  of  pro- 
perty, can  a  stranger  put  the  plaintiff  on  further  proof  of  property 
without  showing  a  better  title  in  himself?  Can  he,  by  a  wrongful 
act,  change  places  with  the  plaintiff,  and  get  rid  of  the  established 
rule  of  law?  A  special  property  in  trover  is  sufficient,  and  posses- 
sion may  be  evidence  of  either  general  or  special  property.  The 
opposite  party  must  get  rid  of  this  by  showing  property  in  himself 
better  than  the  plaintiff's  special  title.  It  appears  to  us  therefore 
that  the  learned  Judge  did  not  submit  this  question  as  he  ought  to 
the  jury,  and  that  it  should  have  been  left  as  required  by  the  Coun- 
sel for  the  plaintiff.  We  cannot  intend  that  it  so  came  before  thWy 
and  therefore  this  verdict  must  be  set  aside. 

Lefrot,  B. 

I  come  to  the  same  conclusion  on  the  last  paragraph  of  the 
Judge's  report,  which  prevents  me  from  inferring  that  the  true 
question  was  left  to  the  jury,  or  that  they  found  on  it.    The  juiy 
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were  directed  to  find  for  the  defendant  if  they  believed  the  notes  E.  T.  1861. 

Exchequer, 

were  not  the  property  of  the  plaintiff.    I  desire  to  found  my  opinion     v— -^-— ^ 
on  the  case  being  left  to  them  specifically  in  that  way ;  because,  if  titzpatbick 
the  property  was  shown  to  be  in  a  third  party,  under  whom  the      dvnpht. 
plaintiff  could  not  derive,  he  ought  not  to  recover.    That  question 
was  not  left  to  the  jury — ^viz.»  whether  the  notes  were  the  property 
of  the  defendant  or  of  any  one  else.    They  were  left  to  find  a  nega- 
tive.    If  they  negatived  the  property  in  the  notes  being  in  the 
plaintiff,  they  were  directed  to  find  for  the  defendant. 

Rule  absolute  for  a  new  trial. 


voim  1.  «  47    i< 


370  COMMON  LAW  REPORTS. 


£.  T.  1851. 

Queen'gBtnch 


£z  parte  ALLEN. 


(Quien's  Bench.) 


April  \6. 


^bif  ™%!f  Mabtlbt  applied  on  behalf  of  Henry  Allen  that  he  be  appomtad  a 

appointed    a    Commissioner  for  taking  afGLdavits  at  Queenstown,  in  the  coontj  of 

Commissioner 

for  taking       Cork.    Mr.  Allen  is  an  attorney,  and  his  oertifieate  has  been  signed 

affidavits. 

bj  gentlemen  of  all  Professions. 


Blackbdbnb,  C.  J. 

I  will  make  the  order  for  the  appointment ;  there  is  no  rule  of 
this  Court  that  an  attorney  should  not  be  eligible  to  the  office ;  bat 
where  there  are  two  candidates,  both  equally  qualified  in  other 
respects,  the  C'Ourt  prefer  appointing  the  person  who  is  not  an 
attorney. 


THE  GUARDIANS  OF  THE  POOR  OP  THE 
WATERFORD  UNION 

V, 

WALTER  WALSH. 

April  26,  26. 


A  bond  was  Debt  on  a  bond. — The  declaration  stated  that  the  Gruardians  of  the 

made  to  A  B  

and  C  T),      Poor  of  the  Waterford  Union  complained  of  Walter  Walsh.  For  that 

**  paid  officen     • ,  ^ 

dnly  appointed  whereas  the  defendant,  on  &c^  at  &c^  by  his  writing  obligatory, 

for   tne    pur- 
pose of  cany- 

ing  into  execntion,  within  the  Waterford  Union/*  the  provisions  of  the  Poor-law  Act ; 
and  the  recital  in  the  condition  of  which  bond  required  ^e  money  to  be  paid  to 
them,  their  attomej,  successors  or  assigns.  The  Gnardians  of  the  Union  declared 
on  this  bond  bj  their  corporate  name ;  aM,  <m.  domnrrer,  that  they  are  not  entitled 
to  sne  in  their  corporate  capacity. 
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WATSRFORD 

UNION 

V. 

WALSH. 


daied  the  14th  of  June  1848,  acknowledged  himBelf  to  be  held  and  £•  T.  1851. 
firmlj  bound  to  William  Henry  Cooper  Marratt^  Justice  of  the 
Peaoe,  and  John  O'Connor,  Justice  of  the  Peace,  paid  officers,  duly 
appointed  for  the  purpose  of  canying  into  execution  within  the 
Wateiford  Union  the  provisions  of  a  certain  Act,  entitled,  &c.,  in  a 
sum  of  £500,  to  be  paid  to  the  said  W.  H.  C.  Marratt  and  John 
O'Connor,  or  their  certain  attorney,  successors  or  assigns. 

It  then  averred  that  the  plaintiffs,  as  Guardians  of  the  Poor 
of  the  Waterford  Union,  were,  by  virtue  of  the  several  statutes, 
sncoessors  of  the  said  W.  H.  C.  Marratt  and  John  O'Connor,  paid 
officers,  so  appointed  for  the  purpose  of  carrying  into  execution  the 
said  several  statutes  within  the  Waterford  Union.  Breaeh^  that  the 
defendant  did  not  pay  the  said  sum  of  £500  to  W.  H.  C.  Marratt 
and  John  O'Connor,  paid  officers  as  aforesaid,  or  either  of  them,  or 
their  attorney  or  assignee,  or  the  attorney  or  assignee  of  either  of 
them,  or  to  any  of  their  successors  from  time  to  time,  or  to  the 
plaintiffs,  so  being  their  present  successors. 

The  defendant  craved  oyer  of  the  bond  and  the  condition.  The 
condition  was  as  follows : — 

''Whereas  by  an  order  bearing  date  the  20th  of  April  1839, 
"  under  the  hands  and  seal  of  the  Poor-law  Commissioners,  acting 
^  under  the  powers  and  authorities  of  an  Act  of  Parliament  passed  in 
^  the  1  &  2  Ftc,  intituled,  &C.,  it  was  declared  that  certain  townlauds 
**  should  be  united  for  the  relief  of  the  destitute  poor  by  the  name  of 
''the  Waterford  Union,  and  that  a  Board  of  Guardians  should  be 
"  elected  for  such  Union,  and  such  Board  of  Guardians  were  elected 
''accordingly.  And  whereas  by  an  order  dated  the  23rd  of 
"March  1848,  the  elected  board  was  for  the  reason  therein  stated 
"duly  dissolved.  And  whereas  by  another  order  dated  the  25th  of 
"March  1848,  the  said  William  H.  C.  Marratt  and  John  O'Connor 
'^were  appointed  paid  officers  for  carrying  into  execution  in  the 
"said  Union  the  provisions  of  said  Acts,  and  thereupon  entered 
"upon  their  duties  aa  snch  paid  officers.  And  whereas  all  the 
"  powers  and  authorities  of  the  said  Poor-law  Commissioners  under 
"the  said  Acts  are  now  vested  in  the  Commissioners  for  administer- 
"  ing  the  laws  for  relief  of  the  poor  in  Ireland.    And  whereas  by  a 
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E.  T.  1851.  "certain  other  order  bearing  date  the  5th  of  Jnne  1844,  the  said 

Queen^a  Bench      _  _ 

< Y-^^     ^^  Poor-law  Commissioners  directed  the  said  Board  of  Guardians  to 

WATEBFOBD 
UNION 


V, 
WALSH. 


u 


(( 


"appoint  one  or  more  fit  person  or  persons  to  be  collector  or 
"  collectors  of  the  poor-rates  in  the  said  Union.  And  whereas  at  a 
"meeting  of  said  paid  officers  acting  as  aforesaid,  held  on  the 
"  14th  of  June  1848,  the  above-bounden  Michael  Fitzpatrick  was, 
"in  pursuance  of  said  order,  dnlj  appointed  such  collector.  And 
"  whereas  the  said  Michael  Fitzpatrick  hath  been  required  to  enter 
"  into  said  security  in  a  bond  with  two  sureties  to  WUiiam  H.  C 
"  Marratt  and  John  O'Connor,  as  such  paid  officers,  in  the  penalty 
"  hereinbefore  mentioned,  to  be  conditioned  as  hereinafter  set  forth, 
"  and  hath  'requested  the  above-bounden  Walter  Walsh  and  David 
"  Delahuntj  to  join  with  him  as  such  sureties  in  the  above  bond, 
"  subject  to  the  condition  hereinafter  contained,  to  which  thej  have 
"  assented,  and  the  said  paid  officers  have  agreed  to  accept  of  them 
"as  such  sureties  accordingly. 

"  Now  the  condition  of  this  obligation  is  such,  that  if  the  above- 
bounden  Michael  Fitzpatrick  do  and  shall  from  time  to  time 
and  at  all  times  hereafter,  whilst  he  shall  be  employed  in  the 
"  said  office  of  collector  of  poor-rates  as  aforesaid,  and  until  he  shall 
"  be  discharged  therefrom  by  an  order  from  the  said  Commissioners, 
"  or  by  and  with  their  assent  shall  cease  and  discontinue  to  hold  said 
"  office  as  prescribed  by  the  Commissioners,  and  collect  the  whole  rate 
"  and  assessment  lawfully  recoverable,  as  the  same  shall  be  comprised 
"  in  a  warrant  to  be  received  by  him  the  said  collector  from  the  Board 
"  of  Guardians  of  the  said  Union  within  six  months  from  the  date 
"  when  the  said  warrant  shall  be  delivered  to  him  the  said  collector, 
"  And  pay  the  amount  of  the  rates  collected  by  him  weekly  to  the 
"  Treasurer  of  the  said  Union,  or  oftener  when  the  sum  collected  by 
"  him  shall  amount  to  £50 ;  and  shall  from  time  to  time,  and  at  all 
"  times  when  lawfully  required  so  to  do,  deliver  to  the  person  or 
"  persons  authorised  to  require  the  same,  true  and  perfect  account 
"  in  writing  under  his  hand  of  all  moneys  which  shall  have  been 
"  received  by  him  by  virtue  of  his  said  employment,  and  of  all 
"  moneys  paid  by  him  to  the  Treasurer,  together  with  the  proper 
"vouchers  of  such  payments,  and  shall  verify  his  account  upon 
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''oath  when  thereunto  lawfully  required;    and    shall  deliver  to  E.  T.  1861. 
such  person  or  persons  as  aforesaid,  within  seven  days  alter  being     , ' 

vr  A  m  V  n  p  Q  n  T\ 

"  thereunto  lawfully  required,  all  the  books,  papers  and  writings  in 
"  his  custody  or  power  relating  to  the  affairs  of  the  said  Union,  and 
''shall  immediately  thereupon  pay  such  moneys  as  upon  the  balance 
"  of  any  account  or  accounts  shall  appear  to  be  in  his  hands  to  the 
"  said  Treasurer,  and  shall  in  all  other  respects  duly,  fully  and 
"fidthfully  observe,  obey,  perform,  fulfil  and  keep  all  the  enact- 
"menta,  laws,  rules  and  regulations  contained  in  the  Acts  which 
"  are  or  shall  be  at  any  time  in  force  for  the  relief  of  the .  destitute 
"  poor  in  Ireland,  or  in  any  order  of  the  Poor-law  Commissioners 
"  touching  and  concerning  the  collection  of  poor-rates  as  aforesaid ; 
"  and  if  the  said  Michael  Fitzpatrick  do  not  and  shall  not  commit, 
"  or  cause  or  suffer  to  be  done  or  committed,  any  act,  matter  or 
"thing  whatsoever  whereby  or  by  means  whereof  the  said  paid 
"officers  or  their  successors  shall  or  may  or  can  be  wronged, 
"  defrauded  or  prejudiced  in  the  rates  and  assessments  aforesaid,  or 
"  any  of  them,  then  the  foregoing  bond  and  obligation  shall  be  void." 

The  defendant  thereupon  pleaded  non  est  faetutn^  and  secondly, 
performance. 

The  plaintiffs  joined  issue  on  the  first  plea,  and  replied  to  the 
second,  assigning  several  breaches  thereon,  and  to  this  replication 
the  defendant  demurred. 

Joinder  in  demurrer. 


Meagher^  with  him  MarUey^  in  support  of  the  demurrer. 

The  only  question  in  this  case  is,  whether  the  plaintiffs  can  sue 
on  this  bond  in  the  manner  they  have  described  themselves,  or  are 
they  the  persons  so  to  do?  The  26th  section  1  &  2  Vie.  c.  66  (the 
Act  for  the  Relief  of  the  Destitute  Poor)  empowers  the  Poor-law 
Commissioners  to  appoint  paid  officers  when  the  ordinary  Guardians 
fidl  in  the  performance  of  their  duties.  The  27th  sectioi^  incorpo- 
rates the  Board  of  Guardians  and  declares  them  to  be  a  body 
politic  and  corporate,  and  enables  them  to  sue  and  be  sued  by  the 

name  of  the  Guardians  of  the  Poor  of  the  ynion.      The 

naming  the  individuals  constituting  a  Corporation  does  not  thereby    , 
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E.  T.  1861.  make  them  a  Corp<»atioii  i  Grani  an  CorparoH&ns.  pp.  K  3.    Here 

QHeen'iBeneh  i-  *  rr     y 

y '     the  bond  is  not  passed  to  the  Corporation ;  it  is  passed  to  the  Crnsr- 

WATBaFOKB    ... 

U2f jQ,i       dians  dj  name.    If  the  action  were  brought  in  the  name  of  the 
^'  persons  nam<A  in  the  bond,  we  eould  not  dispote  onr  lialnlity: 

WAJLSH. 

Bradley  v.  HoU9wank(a)i  14  Fm.  Abr.  28,  pi.  6. 


HarrU  and  Z).  Lifneh^  contra. 

The  25th  section  of  the  statvte  gave  the  same  power  to  paid 
officers  as  to  Boards  of  Guardians  elected  by  the  rate-payers; 
and  if  this  demurrer  be  allowed,  it  would  amount  in  effect  to 
this,  that  the  Ouardians  had  no  right  of  action  whatever.  A  Cor- 
poration may  enter  into  contracts  by  one  name  and  sue  by  another ; 
College  of  Phy$ieia$u  v.  Builer  (b), — [Blackbubne,  C.  J.  Even 
by  describing  them  in  the  bond  as  paid  officers,  yon  do  not  thereby 
describe  them  in  their  corporate  name. — Moobb,  J.  That  case 
you  rely  on  is  distinguishable  fbom  the  present.  There  the  Corpora- 
tion sued  by  name,  but  the  right  to  sue  was  given  to  the  president 
alone.] — So  in  this  case  the  Act  enables  the  paid  officers  to  sue. — 
[Blackbubne,  C.  J.  Yes ;  but  they  are  the  Ouardians  pro  tem- 
pore.']— They  could  not  sue  in  their  own  name :  WiUe  v.  SuAer' 
land  (c).  Here,  the  contract  is  in  substance  made  with  the 
Guardians.  This  is  a  question  on  general  demurrer,  and  the  decla- 
ration is  to  be  read  as  if  the  condition  of  the  bond  were  set  out  in 
it ;  and  that  condition  is,  that  the  bond  was  executed  in  pursuance 
of  an  order  directing  the  Guardians  to  take  this  bond ;  therefore  the 
designation  "  paid  officers''  is  not  to  be  taken  merely  as  a  descrip- 
tion, but  as  the  character  in  which  they  are  acting.  In  the  Slst 
sebtion  of  the  statute,  and  all  through  it,  they  are  recognised  as 
such^— [MooBE,  J.  Could  you  on  the  bond  alone,  without  tiie 
condition,  contend,  on  general  demurrer,  that  you  could  maintain 
the  action  against  the  Guardians  ?] — Yes ;  for  the  only  answer  to 
that  action  would  be  that  there  were  no  paid  officers ;  but  the  condi- 
tion puts  an  end  to  that ;  therefore  the  case,  as  it  now  stands,  is  to 
be  taken  as  if  it  contained  a  distinct  allegation  to  that  offset.  When 
the  defendant  entered  into  that  contract  with  the  paid  officers  he 


(«)  3  M.  &  W.  422. 


(c)  4  Ex.  211. 


(6)  1  Sir.  Wm.  Jon.  202. 
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entered  into  a  contract  entitling  them  to  enforce  tbat  contract  as  fi.  T.  1851. 
Guardians :  Chiqnnan  v.  Milvain  (a).  /— -^ 


Martiey  relied. 

It  is  said  that  paid  officers  are  known  chamctera,  and  the  Court 
finding  thej  aeted  in  that  character,  that  thej  must  attach  to  them 
the  legal  consequences  of  that  character.  Now,  if  a  partj  he  named 
as  an  executor,  that  alone  will  not  attach  on  him  the  legal  eonse- 
qnences  of  an  executor. — [Moons,  J.  I  would  agree  with  jou,  if 
we  had  nothing  but  the  declaration  alone  to  look  to ;  but  the  diffi- 
cultj  is  whether  the  ambiguity  be  not  cured  by  the  bond  ?]-^I  admit 
they  are  paid  officers ;  but  although  that  be  their  official  denomina- 
tion, yet  whrai  they  were  appointed  they  were  bound  to  contract  as 
Guardians ;  the  bond  therefore  would  have  been  propeiiy  passed  to 
them  only  as  Guardians^— [Moons,  J.  Suppose  the  bond  were 
pfuved  to  A  B  as  emeeutor,  I.  take  it  that  is  a  mere  description ; 
but  suppose  there  be. a  condition  to  that  bond  reciting  and  showing 
that  he  was  dealing  in  that  character,  could  you  not  interpose  be- 
tween the  word  "executor"  the  words  '^as  executors?" — ^Blacx- 
B17BBX,  C.  J.  The  question  is,  was  the  bond  executed  an  a  personal 
or  corporate  capacity  ?  Now,  on  the  record  here  it  i^pears  it  was 
passed  to  ihe  persons  named  as  paid  offioers«]-*'!nie  27th  section  of 
the  static  enables  them  to  sue  as  Guardians.  No  matter  for  whose 
benefit  the  contraet  was  entered  into,  the  party  to  sue  must  be  the 
covenantee. — [Moore,  J.  Suppose  a  bond  passed  to  A  B  without 
any  description ;  but  suppose  it  was  named  in  the  condition  of  that 
bond  that  A  B  was  executor,  and  that  in  declaring  on  the  bond  he 
stated  it  was  passed  to .  him  in  his  executorial  capacity,  would  not 
the  bond  be  controlled  by  the  condition  ?} — ^If  the  bond  were  passed 
to  him  personally  it  is  a  specialty  ccmtract^  and  the  description  can- 
not alter  the  legal  effects  of  it. 


WATXBFOB]> 
UNION 

«. 

WAIiSH. 


Bl^ACXBUBNX,  C.  J. 

This  action  is  on  a  bond,  brought  by  the  Guardians  of  the  Poor  of     ^AprH  26. 

(a)  5  Bx.  61. 
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£.  T.  1851.  the  Waterford  Uoion  in  their  corporate  capacity.  They,  as  all 
^— ^y-^/  other  similar  bodies,  are  incorporated  bj  the  27th  section  of  1  &  2 
Vie,  c.  56,  and  the  corporate  name  is  the  same,  whether  the  mem- 
bers be  Guardians  elected  by  the  rate-payers,  or  paid  officers 
appointed  by  the  Poor-law  Commissioners.  The  bond  on  which 
they  sae  is  not  made  in  the  corporate  name ;  it  is  made  to  persons 
described  to  be,  and  who,  by  the  recital  of  the  condition,  were  paid 
officers  duly  appointed,  and  the  money  is  to  be  paid  to  them  or 
their  lawful  attorney,  successors  or  assigns.  Unless  we  decide  that 
this  is  to  be  deemed  to  be  taken  to  denote  the  Corporation,  tite 
plaintifis  cannot  recover. 

The  general  rule  of  law  is,  that  a  Corporation  can  only  take  by 
its  corporate  name.  The  Chapter  of  St.  Stephen  was  incorporated 
by  the  name  of  the  Dean,  Canons  and  Vicars  of  St.  Stephen ;  a 
grant  by  the  name  of  the  Presbyters  and  Chaplains  of  St  Stephen 
and  their  successors  was  held  void  :  JBrook^s  Ahr.  Corporation^ 
p.  165.  Yet  there  the  words  of  the  grant  were  so  general  as  to 
comprise  all  who  constituted  the  Corporation.  The  case  before  us 
is  one  in  which  the  obligation  is  to  two  individuals  by  name,  who 
are  in  fact  paid  officers,  and  who  in  fact  and  law  were  then  the 
constituted  members  of  the  body.  The  case  cited  firom  14  Vin, 
Air*  Ora$U.pi.  6,  though  it  is  that  of  a  grant  by,  and  not  to,  a 
Corporation,  shows  the  absolute  necessi^  of  using  the  name  of  the 
Corporation ;  for  there  an  Abbot  and  Monks  granted  in  their  own 
names  and  not  in  the  name  of  the  Corporation ;  and  though  the  grant 
was  made  under  the  corporate  seal,  it  was  void. 

It  was  contended,  however,  that  we  might  control  or  explain  the 
words  of  the  obligation  by  the  recital  of  the  condition  set  out  on 
oyer,  and  which  show  that  the  bond  was  made  to  the  paid  officers, 
and  that  they  being  Guardians,  we  are  to  hold  this  to  be  a  bond 
made  to  them  in  their  corporate  capacity.  Now,  however  plain  the 
purpose  and  objects  of  the  parties,  we  have  no  power  to  read  this 
instrument  as  if  it  contained  the  corporate  names.  My  Brother 
Moore  has  furnished  me  with  an  authority  that  is  completely  in 
point ;  it  is  The  King  v.  Patrick  and  Pepper  (a).     In  that  case  the 


(o)  1  Leach,  Cr.  C.  253. 
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prisoners  were  indicted  for  catting  down  trees  in  Enfield  Chase.  E.  T.  1851. 

Queen*s  Bench 
The  first  count  in  the  indictment  laid  the  property  as  belonging  to      v.— -\ ' 

WATEKFORD 

Joseph  Browne,  Greorge  Cook  and  William  Sedcole,  then  being  the 
churchwardens  of  Enfield  Chase,  &c^  and  thej  the  said  J.  B.,  G.  C. 
and  W.  S^i,  then  being  the  owners  of  said  trees.  The  second  count 
laid  the  property  to  belong  to  the  same  persons  by  name,  they  the 
said  J.  B.,  6.  C.  and  W.  S.  then  being  the  churchwardens  of 
the  parish  church  of  Enfield ;  and  it  was  submitted  that  a  convic- 
tion could  not  be  sustained  on  this  indictment ;  for  that  instead  of 
laying  the  trees  to  be  the  property  of  the  Corporation  by  their 
public  name,  it  had  laid  them  to  be  the  property  of  the  individual 
members  composing  such  Corporation  by  their  private  names.  The 
Court  held  the  objection  £eital ;  for  the  Act  of  Parliament  gave  the 
churchwardens  a  corporate  capacity,  and  when  any  description  of 
men  are  directed  by  law  to  act  in  a  corporate  capacity,  their  natural 
and  individual  capacity  as  to  all  matters  respecting  the  subjects  of 
their  incorporation  is  totally  extinct.  There  it  is  to  be  observed, 
though  the  name  of  the  Corporation  entitled  to  the  property  was 
stated  in  both  counts  of  the  indictment,  yet  it  was  laid  to  be  in  the 
individuals  who  constituted  the  body,  and  it  was  held  to  be  bad. 
The  demurrer  therefore  must  be  allowed. 

Demurrer  allowed. 


MICHAEL  M'KEON  v.  JOHN  H.  BOLTON. 


MayS, 


Tbsspass  on  the  case. — The  declaration  stated  that  the  defendant  A  oir  proprie^  ^ 

tor  brought  an 

was  possessed  of  a  messuage,  situate  in  George's-street  in  Kings-  action  for  da- 

*  mages    snB- 

tained  by  a 
Tehide  of  the  plaintiff,  in  consequence  of  some  rubbish  haying  been  brought  out  of 
the  house  of  die  defendant  and  left  in  the  street  opposite  his  dwelling-house  by  a 
person  employed  by  the  defendant  to  remove  the  rubbish.  The  jury  having  found 
that  the  service  for  which  the  man  was  employed  was  to  remove  l^e  rubbish  entirely ; 
Held,  that  this  was  but  the  ordinanr  duty  of  a  servant,  and  not  done  as  a  contract 
tor,  and  that  the  defendant  was  liable. 

VOL.  1.  48      L 
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£.  T.  1851.  town,  whieh  street  had  been  and  still  was  a  oommon  public  street  or 
highway  for  all  persons  to  go,  return,  pass  and  re-pass  in,  by  and 
with  coaches,  ^chariots  and  other  carriages  at  their  free  will  and 
pleasure ;  yet  he  defendant,  well  knowing  the  premises  whilst  he  was 
so  possessed,  to  wit,  on  &c.,  wrongfully  and  unjustly  put  and  placed 
large  quantities  of  materials,  dirt  and  rubbish  on  the  said  street  near 
to  the  said  messuage,  and  wrongfully  and  injuriously  kept  and  con- 
tinued the  same  therein,  and  during  the  night  time  of  that  day, 
without  fixing  or  placing,  or  causing  to  be  fixed  or  placed,  any  light 
or  signal  at  or  near  such  dirt  or  rubbish  to  denote  or  show  that  the 
same  were  there  as  aforesaid,  by  means  and  in  consequence  of  which 
negligence  and  improper  conduct  of  the  defendant  afterwards,  to 
wit,  &e.,  a  certain  carriage  of  the  plaintiff  of  the  value  of  £60,  then 
and  there  passing  and  going  in  and  through  the  street,  was  scci- 
dentally  driven  upon  and  against  said  dirt  and  rublnsh,  and  was 
thereby  then  and  there  overturned,  by  means  whereof  the  carriage 
was  then  and  there  broken  and  damaged,  and  the  plaintiff  was  forced 
to  lay  out  and  expend  the  sum  of  £40  in  and  about  the  repairs  of 
the  same. 

The  second  count  stated  the  injury  to  be  to  a  jaunting-car  of  the 
plaintiff  used  for  the  purpose  of  carrying  passengers,  and  that  hj 
means  thereof  he  was  deprived  of  its  use  for  two  months. 

Plea — The  general  issue. 

The  trial  took  place  before  the  Lord  Chief  Justice  in  the 
Hilary  Aflter-sittings,  and  these  facts  appeared : — The  plaintiff  was 
a  car-owner,  plying  his  vehicle  for  carrying  passengers,  and  the  de- 
fendant Bolton  was  a  confectioner,  resident  in  £[ingstown.  Bdton 
was  in  the  habit  of  employing  a  person  called  William  Daly  to  clear 
out  the  ashpit  attached  to  his  house,  and  that  on  the  night  when  the 
accident  happened,  Daly,  who  was  employed  by  the  defendant's  wife 
so  to  do,  had  removed  the  dirt  from  the  defendant's  house  and  lefi  it 
lying  on  the  street  before  defendant's  door.  In  the  interval  of  lear* 
ing  it  on  the  street  and  carrying  it  away,  the  plaintiff,  driving  some 
persons  on  his  car,  came  along  the  street  and  the  car  was  upset  on 
the  rubbish,  and  the  plaintiff's  car  somewhat  injured.  Damage  was 
proved  to  the  amount  of  £23.     It  was  contended  for  the  defendant 
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tiiat  he  emsloyed  Pahr  to  carry  awaj  the  contents  of  the  ashpit,  and  E.  T.  1861. 

Queen*  8  Bench 

that  Dalj  by  learing  them  on  the  street  acted  against  the  terms  of 
the  contract,  which  was  to  cleanse  out  the  pit  and  draw  away  the 
contents.  It  appeared  on  cross-examination  that  Daly,  after  he  had 
deposited  the  contents  of  the  ashpit  on  the  street,  had  come  into  the 
defendant's  sh(»p  and  was  paid  one  shilling  on  account  of  the  work, 
and  that  defendant's  wife  refused  to  pay  him  mcM^e  until  the  rubbish 
was  taken  away.  Daly  himself  was  produced  as  a  witness  for  the 
plaintiff,  and  he  swore  he  was  employed  in  both  ways,  one  for  put- 
ting out  rubbish  on  the  street,  and  the  other  for  carrying  it  off,  and 
that  his  then  contract  was  merely  to  put  it  on  the  street. 

An  issue  was  left  to  the  jury  to  say  if  the  contract  was  an  entire 
(»e,  and  not  merely  one  to  remove  the  rubbish  to  the  street,  and  the 
jury  found  that  the  contract  was  an  entire  one  to  r^nove  the  rubbish 
altc^ther,  and  not  to  the  street  merely,  and  therefore  his  L(»rdship 
directed  a  verdict  to  be  found  for  the  d^endant ;  but  on  the  sugges- 
tion of  the  Chief  Justice,  to  avoid  the  expense  of  another  trial,  he 
advised  them  to  assess  damages  if  the  Court  should  think  the  defend- 
ant liable,  and  the  jury  accordingly  found  for  the  plaintiff  £12  if  the 
Court  thought  defendant  so  liable. 

A  rule  nin  was  therefore  had  that  the  verdict  entered  for  the 
defendant  be  set  aside,  and  a  new  trial  had,  or  that  a  verdict  be 
entered  for  the  plaintiff  for  £12  on  the  ground  of  misdirection,  and 
on  the  objection  made  at  the  trial,  and  the  matters  reserved  by  his 
Lordship,  and  cause  was  now  shown  by— 


MarUey  and  Adair. 

Where  a  person  enters  into  a  contract  with  another,  the  contrac- 
tor alone  is  liable  for  any  injury  occasioned  by  the  work;  and  if  Daly 
were  employed  to  carry  away  the  ashes  he  was  a  contractor,  and 
therefore  the  defendant  could  not  be  liable.  Laugher  v.  Poinier  (a) 
was  the  case  of  the  owner  of  a  carriage  hiring  of  a  stable-keeper  a 
pair  of  horses  to  draw  it  for  a  day,  and  the  owner  of  the  horses  pro- 
vided a  driver,  through  whose  negligent  driving  an  injury  was  done 
to  a  horse  belonging  to  a  third  person,  and  it  was  held  that  the 


(a)  3  B.  &  C.  547. 
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E.  T.  1851.  owner  of  the  carriage  was  not  liable  to  be  sued  for  such  injiuy* 
Quarman  v.  Burnett  (a)  estabushes  the  same  position  ;  and  it  was 
there  farther  held  that  it  made  no  difference  that  the  owners  of  the 
carriage  had  always  been  driven  by  the  same  driver,  he  bdng  the 
only  coachman  in  the  employ  of  the  owner  of  the  horses,  or  that 
they  had  paid  him  a  fixed  sum  for  each  drive :  Rapson  v.  CMttQi)* 
There  the  defendant  was  a  builder,  employed  by  the  Committee  of 
a  Club  to  execute  certain  alterations  at  the  Club-house,  including 
the  preparation  and  fixing  of  certain  gas-fittings ;  he  made  a  sab- 
contract  with  a  gas-fitter  to  execute  this  part  of  the  work,  and  in 
the  course  of  doing  it,  through  the  gas-fitter's  negligence,  the  gas 
exploded  and  injured  the  plaintiff;  and  it  was  held  that  the  defend- 
ant was  not  liable  in  case  for  this  injury:  MiUigan  v.  Wedge {e). 
If  Daly  were  not  a  servant  of  the  defendant,  he  was  a  contractor^ 
and  in  no  respect  could  the  defendant  be  liable:  Allen  v.  jETay- 
ward  {d)\  Knight  v.  Fox  and  Henderson  (0).  There  A  contracted 
with  a  Railway  Company  to  construct  a  branch  line,  and  made  a 
sub-contract  with  F.  and  H.  to  erect  a  bridge  for  part  of  the  line.  C^ 
who  was  foreman  to  F.  and  H.,  at  a  salary,  contracted  with  them  for 
a  specific  addition^  sum  to  erect  the  necessary  scaffolding  for  the 
bridge,  F.  and  H.  furnishing  the  materials.  An  accident  happened 
to  the  plaintiff  for  want  of  light  to  enable  him  to  see  a  poll  of  the 
scaffolding  which  rested  on  a  sleeper  on  the  highway,  and  it  was 
held  H.  and  F.  were  not  liable.  The  general  nature  of  the  datj 
and  the  specific  act  to  be  done  are  different,  and  the  jury  have  found 
that  Daly  was  employed  in  this  particular  calling  to  do  the  worL — 
[MooBE,  J.  A  great  deal  depends  on  the  nature  of  the  duty  to  be 
done.] 


T.  CyHagan  and  (yDriseoU,  contra. 

Even  on  the  finding  of  the  jury,  that  the  contract  was  to  remove 
the  stuff  merely  out  of  the  ashpit,  that  was  done  in  discharge  of 


id)  6  M.  &  W.  499. 
(c)  12  Ad.  &  EL  737. 


(6)  9M.  &W.  710. 
id)  7  Q.  B.  900. 


(e)  20  Law  Jour.  Exch.  9. 
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Daly's  duty  as  the  servant  of  the  defendant ;  and  the  doctrine  would  £.  T.  1861. 
be  a  dangerous  one  to  hold  that  a  man  employed  to  do  a  work  in  the 
character  of  a  servant  precludes  the  employer  from  being  held  liable. 
The  law  is  settled  that  when  the  occupier  of  a  house  has  a  nuisance 
or  obstruction  existing  in  the  neighbourhood  of  it,  and  an  accident 
result  from  its  existence,  the  occupier  is  liable:  Bush  v.  Siein- 
man  (a).  A,  having  a  house  by  the  road  side,  contracted  with  B  to 
repair  it  for  a  stipulated  sum.  B  contracted  with  C  to  do  the  work, 
and  C  with  D  to  furnish  the  materials.  The  servant  of  D  brought 
a  quantity  of  lime  to  the  house  and  placed  it  on  the  road,  by  which 
the  plaintiff's  carriage  was  overturned,  and  it  was  held  that  A  was 
answerable  for  the  damage  sustained. — [Moore,  J.  If  a  man  took 
down  the  front  of  his  house  by  contract,  and  the  contractor  put  up  a 
scaffold,  and  from  its  imperfection  some  accident  occur,  is  the  owner 
of  the  house  liable  ?] — ^We  contend  he  is. — [Moore,  J.  Was  the 
act  here  done  by  Daly  as  a  servant  or  as  a  contractor  ?  I  think 
that  issue  should  have  gone  to  the  jury.] — This  was  a  nuisance  and 
obstruction  which  the  defendant  himself  caused  by  agreement  with 
Daly,  and  the  accident  being  the  immediate  result  of  that  agreement, 
the  defendant  is  liable ;  and  that  view  of  the  case  is  distinct  fr^m  the 
question  of  Daly  being  servant  or  contractor :  Leslie  v.  Pounds  (b). 
Case  lies  against  the  landlord  of  a  house  demised  by  lease,  who, 
under  a  contract  with  his  tenant,  employs  workmen  to  repair  the 
house,  for  a  nuisance  in  the  house  occasioned  by  the  negligence  of 
his  workmen.  Mathews  ▼•  West  London  Water  Worhs  Com" 
pony  (e)  also  decided  that  an  action  on  the  case  may  be  maintained 
against  an  incorporated  Company,  where  workmen,  employed  by 
persons  who  contract  with  the  Company  to  lay  down  pipes  for  con- 
ducting water  through  a  public  street,  do  the  work  in  a  negligent 
manner,  whereby  an  individual  passing  along  the  street  receives  an 
injmy :  Randleson  v.  Murray  and  another  (d).  There  a  warehouse- 
man employed  a  master-porter  to  remove  a  barrel  from  his  ware- 
hofue,  and  the  master-porter  employed  his  men  and  tackle,  and 


(a)  1  Bos.  &  PuL  404. 
(c)  3  Camp.  408. 


(6)  4  Taunt.  648. 
id)  8  Ad.  &  £1.  109. 
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£.  T.  1851.  through  the  negligence  of  the  men  the  tackle  failed  and  the  barrel 
., *     fell  and  injured  the  plaintiff,  and  it  was  held  the  master-porter  could 

tf '&EON 

not  be  considered  in  the  light  of  a  bailee  but  of  a  servant,  and  that 
BOLTON,     the  partj  employing  him  was  liable  for  any  injury  caused  through 
his  negligenoe  or  want  of  skill. 

Adair  replied,  and  cited  Reedie  v.    T%e  London  and  North 
Westerfi  Raihoay   Company  (a),  where  a  Company,  empowered 
by  Act  of  Parliament  to  construct  a  railway,  contracted  under 
seal  with  certain  persons  to  make  a  portion  of  the  line,  and  by 
the  contract  reserred  to  themselves  the  power  of  dismissing  any 
of  the   contractors*  workmen  for  incompetence.      The   workmen 
in  constructing  a  bridge  over  a  public  highway  negligently  caused 
the  death  of  a  person  passing  beneath  along  the   highway,  by 
allowing  a  stone  to  fall  on  him,  and  it  was   held  the  Company 
were  not  liable  in  an  action  against  them  brought  by  tJie  ad- 
ministratrix of  the  deceased,  the  Court  there  obswving,  *^  The 
''  wrongful  act  here  could  not,  in  any  possible  sense,  be  treated 
''  as  a  nuisance.    It  was  one  single  act  of  negligence,  and  in  suoh 
"  a  case  there  is  no  principle  for  making  any  distinction  by  reason 
'^of  the  negligenoe  having  arisen  in  reference  to  real  and  not  to 
"  personal  property.    If  the  defendants  had  employed  a  contraetor, 
"  carrying  on  aii  independent  busii^ess,  to  repair  their  engines  and 
"  carriages,  and  the  contractor's  workmen  had  neglig^itly  caused  a 
''heavy  piece  of  irqn  to  fall  on  a  bystander,  it  would  appear  a 
''strange  doctrine  to  hold  that  the  defendants  were  respoBsifafe." 
That  case  must  be  considered  as  overruling  Smh  v.  Sieinman^ 

Blackbubits,  C.  J. 

We  think  there  ought  to  be  a  verdict  entered  for  the  plaintiC 

The  nature  of  the  salijeot'^mAter  of  the  contract  in  these  cases 

makes  all  the  difference ;  and  when  we  look  to  the  act  done  in  the 

very  bo^^  occupied  by  the  plaintiff,  and  under  his  wife's  directions, 

«         it  appears  to  have  been  but  the  ordinary  act  of  a  servant. 


(a)  4  Exch.  244. 
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MooBE,  J.  B.  T.  1851. 

Queen*  8  Bench 
The  defendant  had  ike  selection  of  the  person  to  remove  this     ^— .^ 

.  M^KEON 

rubbish,  and  is  therefore  liable  for  the  skill  and  care  of  the  person  ^^ 

so  employed.  BOiiTON. 

Rule  absolate.* 

*  Crampton,  J.,  and  Febbin,  J.,  abgeniilnis. 


THE  MIDLAND  GREAT  WESTERN  RAILWAY 
COMPANY  OF  IRELAND 

* 

MICHAEL  QUINN,  Jun.  T.  T.  1849. 

Ifoy  25. 

Debt  for  Railway  calls.^ — The  declaration  stated  that  on  the  1st  of  To  an  action 

of  debt   for 

November  1 847,  to  wit,  at  &c.,  the  defendant  was  and  still  is  the  Railway  calls 

the  defendant 

holders  of  divers,  to  wit,  forty  shares  in  the  capital  of  the  Company,  pleaded  that  at 

and  then  and  there  was  and  still  is  indebted  to  the  Company  in  the  the  making  of 
sum  of  ^800  in  respect  of  four  several  caUs  of  £5  each  respectively  po^ed"  con^^ 
upon  each  and  every  of  the  said  forty  shares,  whereby  an  action  ^daration 

hath  accrued,  &c.  mentioned  he 

'  was  an  mfant ; 

The  defendant  pleaded  by  Michael  Quinn,  as  his  guardian,  he  ^«^  ^^  *P®- 

^  ^  ^         >  ^  '  rial  demnirer, 

being  an  infant — first,  the  general  issue;  secondly,  onerari  non ;  that  the  plea 

was  informal, 
because   he  says,  that  he  the  said  defendant,  at  the  time  of  the  no  contract 

beii^   stated 
making  of  the  said  supposed  contract  in  the  said  declaration  men-  in  the   deda- 

ration,    and 
that   consist- 
ently with  the  langnage  of  the  plea  a  case  might  exist  in  which  the  liability  wonld 
not  arise  solely  from  contract. 

To  a  second  action  for  calls  the  defendant  pleaded  by  his  guardian  that  before 
the  calls  were  made  and  before  the  registry  of  anj  person  as  a  shareholder,  the 
defendant  had  bought  the  shares  from  different  persons ;  bnt  before  the  defendant 
was  registered  as  holder  of  them,  and  before  the  calls,  an  agreement  was  made 
between  him  and  the  plaintifik,  whereby,  in  consideration  of  his  midertaking  to  pay 
all  the  calls,  ^e  plaintiffs  promised  to  place  his  name  on  the  register,  and  in  pnr- 
snance  of  the  agreement  thej  did  place  his  name  on  the  register ;  that  he  was  and 
is  an  infant,  and  that  he  has  not  at  any  time  deriyed,  nor  does  he  seek  to  derive, 
any  benefit  or  advantage  from  the  shares ;  Held^  on  special  demurrer,  that  the  plea 
was  bad  in  not  showing  an  entire  abandonment  of  all  interest  in  the  subject-matter 
of  the  contract. 
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T.  T.  1849*  tioned,  was  an  infant  under  the  age  of  twenty-one  years,  to  wit,  of 
the  age  of  nineteen  years,  to  wit,  &c. — VetyicaHon. 

Replication^^oining  issue  on  the  first  plea,  and  special  demurrer 
on  the  second  plea,  assigning  as  cause  that  it  is  uncertain  what  con- 
tract is  referred  to  by  the  plea,  there  being  no  contract  mentioned 
in,  or  referred  to,  by  the  declaration ;  and  also  that  the  liability  to 
payment  of  calls  arose  either  at  the  time  of  the  registration  of  shares, 
or  at  the  time  of  making  of  the  calls  in  the  declaration  mentioned, 
and  that  the  plea  should  have  averred  the  infancy  of  the  defendant 
at  one  or  other  of  such  periods  respectively.  And  that  the  plea  was 
no  answer  to  the  action ;  and  that  by  the  provisions  of  the  Com- 
panies Clauses  Consolidation  Act  (1845)  an  infant  shareholder  was 
liable  to  calls  made  during  his  infancy,  and  that  the  plea  was  in 
other  respects  informal,  &c. 
Joinder  in  demurrer. 


Bcyce  and  Martley^  for  the  demurrer. 

It  is  laid  down  in  Dwarris  on  StaiuUSt  p.  516,  that  ''a  statute 
".which  gives  corporal  punishment  does  not  bind  an  infant,  conira 
"of  other  statutes,  if  they  do  not  except  infants."  8  Vie.  c  16, 
8.  79  (Companies  Clauses  Act),  expressly  contemplates  the  case  of 
minors  being  shareholders ;  for  it  provides  that  "  if  any  shareholder 
"  be  a  minor  he  may  vote  by  his  guardian  or  any  one  of  his  guar- 
"  dians.**  An  infant  assignee  might  not  be  liable  on  a  contract  as 
between  him  and  the  Company,  though  he  would  be  as  between  the 
assignee  and  himself:  Billing  v.  Osbrey{a);  Mahon  v.  O^Far- 
rell  (b) ;  Evelyn  v.  Chichester  (c)  ;  Kirton  v.  BlioU  (d)  ;  Cork  €md 
Bandon  Railway  Con^any  v.  Cazenove  (e), — [Cbampton,  J. 
There  the  defendant  had  attained  age  when  the  action  was  brought ; 
here  it  does  not  appear  that  he  has  reached  his  majority.]— The 
plea  should  be  taken  most  unfavourably  for  the  pleader. 


H,  O^Hara  (with  him  J.  Henn),  in  support  of  the  plea. 

The  defendant  is  sued  under  8  &  9  Vic,  c.  1 19  (local  and  personal). 


(a)  1  FurLL.  &.T.  114. 
(c)  3  Bur.  1717. 


(0  11  Jut.  802. 


(6)  10  Ir.  Law  Bep.  527. 
(d)  2  BnlB.  69. 
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and  section  1  incorporates  into  it  the  8  &  9  Vie,  cc.  16,  18  and  20.  T.  T.  1849. 
The    Companies   Clauses  Act  makes  no  reservation  in  favour  of 
infants,  and  their  Common  Law  rights  are  still  preserved.     The 
shares  are  personal  estate,  and  the  section  referred  to  as  to  a  minor 
voting  by  guardian  is  only  until  he  attain  age.     8  Fie.  c.  16,  s.  19, 
provides  for  the  case  of  the  transmission  of  shares  bj  marriage,  or  by 
willy  or  by  intestacy,  and  these  are  the  only  instances  the  statute 
contemplates  of  exemption  from  the   general  rule:    Williams  v. 
Moor  (a).      The  plea  of  infancy  is  a  bar  to  any  demand  on  a  con- 
tract.— [Pebrin,  J.      Can  an  infant  be  an  original  shareholder  ? — 
Blackbukitb,  C.  J.      The  Companies  Clauses  Act  recognizes  the 
probability  of  an  infant  being  a  shareholder.] — An  infant  cannot 
sell  and  transfer  his  shares,  and  no  section  of  the  statute  authorises 
an  infant  in  so  doing ;  but  an  infant  may  repudiate  the  contract 
when  he  comes  of  ^e.    The  79th  section  of  the  Companies  Clauses 
Act  pats  lunatics  and  idiots  in  the  same  position  as  infants ;  for  it 
enacts,  ^  if  any  shareholder  be  a  lunatic  or  idiot,  such  lunatic  or 
idiot  may  vote  by  his  committee."     So  that  if  shares  could  be 
assigned  by  these  incapacitated  persons,  a  lunatic  or  idiot  might  be 
saeil.     Lunacy  is  an  answer  to  any  action  of  contract,  and  it  may 
be  given  in  evidence  under  a  plea  of  non  est  factum,  which  infancy 
could  not :  Yaies  v.  Somen  (b).      The  present  action  is  founded  on 
a  oontmct,  and  a  person  becomes  a  shareholder  either  by  signing 
the  gabscription  contract,  which  could  be  avoided  afterwards  by  an 
itifimt^  or  by  assignment,  or  by  transmission,  which  are  both  matters 
of  contract,  and  debt  is  the  only  action  by  wliioh  the  calls  may  be 
reooveired.     Admittedly,  where  an  infant  becomes  the  assignee  of  a 
lease,  he  is  liable  on  it,  but  the  Court  will  not  extend  that  doctrine 
to  contracts :  1  RolL  Abr.  Infant^  E  ;  Ketsey^s  case  (c).     A  lease 
to  an  infant  is  not  void,  but  voidable  only :  Lowe  v.  Griffith  (d) ; 
Com,  Dig.  Infant^  C,  2. — *'  A  contrflict  by  an  infant,  if  it  be  not 
for  necessaries,  shall  be  void :"  Hailet  ▼.  Parsons  («). 


(a)  n  If.  4b  W.  256. 
(e)  Cro.  Jac  320. 

VOL.  1. 


(6)  2  Stra.  1104. 

((/)  I  Scott,  458. 

(e)  3  Bur.  1805.  \i  r.  _i 

49     L 
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In  2  Jnst;  p.  673,  it  is  said  if  an  infant  bargain  and  sell  lands, 
which  are  in  the  realty  by  deed  indented  and  enrolled,  he  may  avoid 
it  when  he  will :  Gibbs  v.  Merrill  (a).  It  is  for  the  plaintiff  to 
prove  that  the  infant  has  avoided  his  promise.  An  infiint  may 
therefore  avoid  the  deed  by  pleading  his  minority,  and  so  we  have 
done  here :  Williams  v.  Moor ;  and  the  general  words  in  the 
8  Vic,  c.  16  cannot  contravene  the  usual  rule  of  law  as  to  the  non- 
liability of  an  infant  on  a  contract. 


Martley  replied. 

There  may  be  a  shareholder  independent  of  any  contract ;  and  as 
no  contract  is  averi'ed  in  this  declaration,  for  the  transmission  of 
shares  may  be  without  any  contract,  the  plea  must  be  overruled  and 
the  demurrer  allowed,  for  the  plea  avers  a  contract,  of  which  the 
declaration  takes  no  notice.  If  the  defendant's  argument  were  right, 
the  79th  section  of  8  Vic»  c.  16  would  be  nugatory;  that  provides 
for  the  exercise  of  their  rights  by  minors ;  and  is  it  to  be  said  that 
if  a  minor  be  beneficially  etftitled  to  a  share  he  is  to  be  discharged 
of  his  liability  if  the  contract  be  not  a  profitable  one  ?  This  action 
is  founded  on  a  legal  liability,  not  on  a  contract.  A  minor  is  liable 
for  a  torty  he  is  liable  in  an  action  of  detinue,  and  on  all  legal 
liabilities.  These  legal  liabilities  do  not  depend  on  contracts.  If  an 
infant  be  not  liable,  the  plea  should  have  stated  how  he  was  not 
liable ;  for  we  could  not  take  issue  on  the  plea  as  it  now  stands. 
The  registration  of  an  infant  shareholder  is  a  valid  registration,  and 
the  Company  could  not  refuse  to  register  him. 

Cur,  ad,  vuk. 


May  29.  Blackburne,  C.  J*,  delivered  judgment. 

On  the  argument  of  this  case  many  very  important  questions 
have  been  discussed  on  which  we  do  not  mean  to  intimate  any 
opinion,  wtm  aUow  the  demurrer  to  the  plea  on  the  mere  ground  of 


(a)  3  Taunt.  307. 
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its  infbrmalitj,  in  alleging  that  the  defendant  was  an  infant  when  T.  T.  1 849. 
the  contract  in  the  declaration  was  supposed  to  have  been  made. 
No  contract  is  stated  in  the  declaration,  and  though  the  liability  of  a 
shareholder  must  be  made  out  through  the  medium  of  a  contract,  yet     company 
a  case  may  be  put — for  instance,  that  of  the  marriage  of  a  female        quinn. 
shareholder  to   an  infant,  in  which,  strictly  speaking,  the   liability 
would  not  arise  solely  or  directly  from  contract.      The  possibility  of 
such  a  case  shows  that  the  plea  is  either  too  vague,  or  leaves  a  case, 
or  class  of  possible  cases,  in  which,  consistently  with  the  language  in 
the  plea,  the  defendant  might  be  liable. 

Allowing  the  demurrer,  we  give  the  defendant,  who  appears 
to  be  an  infant  on  the  record,  leave  to  amend. 


In  pursuance  of  the  leave  so  given,  the  defendant,  by  his  guardian,        jJ   ^ 
again  pleaded  the  general  issue,  and  this  plea  : — 

Onerari  non^  because  he  says  that  before  the  making  of  the  said 
calls,  &c.,  and  before  any  person  had  besn  registered  as  the  holder 
of  the  said  shares  in  the  declaration  ment  ioned,  or  any  of  them,  to 
wit,  &c.,  the  defendant  had  bought  the  several  shares  for  divers  large 
sums  of  money  then  and  there  paid  to  divers  persons  claiming  to  be 
entitled  to  said  shares,  that  is  to  say,  a  certain  large  sum,  to  wit  the 
sum  of  £4  for  and  in  respect  of  each  of  said  shares,  making  in  all  the 
sum  of  £160 ;  and  the  defendant  saith  that  afterwards,  and  before  the 
said  call  was  made,  and  before  any  person  or  persons  were  or  was 
registered  as  the  holder  of  said  shares,  or  any  of  them,  to  wit,  &c., 
an  agreement  was  made  and  entered  into  between  the  plaintiffs  and 
defendant,  whereby  in  consideration  that  defendant  would  undertake 
and  agree  to  pay  all  calls  that  should  thereafter  be  made  in  respect  of 
the  said  shares  in  the  said  declaration  mentioned,  and  of  every  of 
them,  the  plaintiffs  undertook  and  promised  the  defendant  to  place  the 
name  of  the  defendant  on  the  register  of  the  shareholders  of  said  Com- 
pany ;  and  the  defendant  further  avers  that  in  pursuance  of  said 
agreement  the  plaintiffs  afterwards,  to  wit,  &c.,  did  place  on  the 
register  of  shareholders  of  said  Company  the  name  of  the  defendant  a-s 
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E.  T.  1861-  the  holder  of  said  shares,  &c,  aad  that  before  and  at  the  time  that 
defendant  bought  said  shares  and  every  of  them,  and  before  and  at 
the  time  of  the  making  said  agreement  between  plaintiflb  and 
defendant,  and  before  and  at  the  time  that  defendant's  name  was 
so  placed  on  the  register  of  shareholders  of  said  Company,  and 
before  and  at  the  time  of  making  the  call  in  the  declaration  men- 
tioned, the  defendant  was  and  still  is  an  infant  under  the  age  of 
twenty-one  years,  to  wit^  of  the  age  of  nineteen  yean,  to  wit,  &c. 
And  the  defendant  further  avers  that  he  has  not  at  any  time  derived, 
and  does  not  seek  or  claim  to  derive,  any  profit,  benefit,  or  advan- 
tage whatsoever  from  the  said  shares  or  any  of  them,  or  by  reason 
of  his  being  such  registered  shareholder  as  aforesaid* — VerifieaHon, 
A  second  action  was  brought  against  the  defendant  for  other 
calls,  and  he  pleaded  the  same  pleas,  except  that  in  the  second  plea 
in  the  second  action  he  omitted  the  averment  as  to  his  deriving  or 
claiming  any  profit  from  the  shares.  Issue  was  joined  on  the  plea 
of  nil  debet,  and  a  special  demurrer  taken  to  the  aecond  plea, 
assigning  as  cause  that  though  it  appeared  by  the  plea  that  the 
defendant  acquired  an  interest  in  the  shares  sufficient  to  make,  and 
which  in  law  did  make,  him  a  shareholder,  until  avoidance  of  the 
agreement  by  his  disclaiming  the  same,  yet  it  did  not  appear  by  the 
plea  that  the  defendant  ever  repudiated  or  disclaimed  the  same,  or 
that  any  notice  of  such  disclaimer  or  repudiation  was  given  to  the 
plaintifik,  or  that  any  notice  that  the  defendant  held  the  shares  at 
the  disposal  of  the  plaintiffs  was  ever  served  on  them ;  and  that  it 
did  not  appear  that  the  agreement  was  disadvantageous  to  the 
defendant,  or  that  the  shares  are  or  would  boreafler  be  unprofitable 
to  the  defendant,  or  that  he  would  not  at  some  future  time  claim  a 
benefit  or  advantage  in  respect  of  them,  and  that  the  pleas,  thon^ 
professing  to  confess  the  cause  of  action  in  the  declaration,  did  not 
avoid  the  same  by  any  sufficient  matter,  and  furnished  no  answer  to 
the  action,  or  displace  the  defendant's  liability. 
Joinder  in  demurrer. 


R.  Armstrong  (with  him  Hartley),  for  the  demurrer. 

The  case  opened  on  this  plea  is  one  of  contract ;  and  the  question 


COMMON  LAW  REPORTS. 


389 


Mn>I>A]!II^ 

BAILWAT 

COMPANY 

V. 

QUINH. 


for  Ui6  Court  is,  has  the  defendant  shown  anj  thing  on  his  plea  to  £.  T.  1851. 
avoid  the  oontnaot  at  the  tone  of  his  entering  into  it?  I%e  Cork 
and  Bandon  Railway  Company  v.  Caaenove  (a).  Infancy  is  no 
answer  to  an  action  for  calls*  If  an  infant  become  the  holder  of 
shares  by  contract,  he  cannot  get  rid  of  that  liab^ty  except  by 
repudiation  of  them,  and  notice  of  that  to  the  Company :  Tke  Grefit 
Western  Railway  Company  v.  JkPMahon  (b) ;  The  Newry  and 
EnniskUlen  Railway  Company  v.  Coombe  (c).  The  plea  states  the 
shares  were  of  no  advantage  to  the  defendant ;  it  does  not  go  on  to 
say  that  at  a  future  time  he  would  not  seek  advantage  firom  them. 
It  is  not  a  repudiation  to  say  that  at  present  they  are  not  of  advan- 
tage to  him. — [Perbin,  J.  Can  an  infant  elect  and  repudiate  ?] — He 
can.  In  The  Leeds  and  Thirsh  Railway  Con^any  v.  Feamley  (d), 
Parke,  B.,  says : — "  This  is  not  the  ordinary  case  of  a  contract  by 
"an  in£ant,  but  a  purchase  of  shares,  by  which  he  acquired  a  pro- 
"  perty  in  the  possible  profits  of  the  concern.  Now,  according  to 
^KeUe^fe  easey  and  what  is  more  distinctly  laid  down  by  Dod- 
"deridge,  J.,  in  Kirton  v.  Eliott^  he  would  be  liable,  unless  he 
'^i^pudiated;  then  ought  not  the  plea  to  aver  that  factP'  If  any 
reliance  could  be  placed  on  the  averment  of  absence  of  profit  to  the 
defendant,  the  plea  is  defective  in  not  alleging  that  he  does  not 
hereafter  expect  to  derive  any. 


J7.  G'Hara  (with  him  PUzgibbon),  contra. 

The  pleas  are  put  in  by  the  guardian  of  the  minor,  and  are  to  the 
effi9ct  that  the  defendant  was,  and  still  is,  an  infant.  We  say  a  minor 
can  bind  himself  for  nothing  but  necessaries.  A  minor  may  become 
liable  for  calls  by  devolution,  by  marriage,  or  by  contract. — ^[Black- 
BtJBn,  C.  J.  That  was  the  ground  of  our  decision  on  the  former 
argument ;  but  the  defendant  might  have  become  liable  in  some  of 
tbeee  ways,  and  that  therefore  the  plea  of  infancy  generally  was 
bad.] — ^The  cases  in  England  were  against  the  minor  after  he  attained 
age,  and  go  on  the  analogy  to  the  cases  decided  on  real  property 
where  it  is  for  the  benefit  of  the  infant  to  hold  the  land  and  receive 


(a)  10  Q.  B.  935. 
(c)  3  Exch.  565. 


(6)  5Exch.  114. 
(d)  4  Exch.  30. 
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E.  T.  1851.  the  profits :  Bligh  y.  BreU{a).  The  defendant  in  his  plea  does  not 
say  he  repudiates ;  for  how  can  an  infant  repudiate  ?  If  an  infant 
apply  for  scrip  to  a  Company,  the  Company  may  refuse  to  give  it. 
coMFANT  This  is  a  voidable  contract — [Pebbin,  J.  His  plea  in  effect  states 
ouiNN  ^  contract^  and  he  relies  on  it.  He  pleads  a  contract,  and  then  he 
says  he  was  an  infant  when  it  was  made. — ^Blackbvrne,  C.  J.  It 
amounts  to  an  averment  of  property  actually  vested  in  him,  and 
there  is  no  repudiation  of  that  property.] — ^It  but  amounts  to  saying 
there  was  an  agreement  between  him  and  the  Company,  and  there 
is  no  possession  of  property  at  all,  nothing  but  a  right  to  call  on  the 
Company  to  share  the  profits  if  there  be  any,  and  a  right  on  the  part 
of  the  Company  to  call  on  him  to  share  the  losses  if  there  be  sach. 
There  is  no  property  of  which  a  person  can  have  any  manual  posses- 
sion.— [Pebbin,  J.  Suppose  the  contract  was  a  profitable  one,  and 
the  infant  received  ^i^id^Dds  ?] — It  would  then  be  nearer  the  case 
of  a  minor  obtaining  a  lease  and  going  into  possession  of  the  profits 
of  the  land.  But  this  is  the  case  of  a  Company  registering  an  infimt 
on  a  contract  which  he  had  no  power  to  enter  into ;  and  the  Court 
ought  to  be  satisfied  that  the  law  is  clear  and  distinct  on  the  point 
before  they  deprive  the  defendant  of  his  Common  Law  rights. 

Martley  replied. 

The  mere  plea  of  infancy  is  taken  away  by  the  Railway  Acts,  and 
all  the  arguments  as  to  the  mischief  of  allowing  an  infant  to  contract 
are  beside  the  present  question.  The  plea  is  of  a  purchase  from  a 
shareholder,  and  that  defendant  hereby  acquired  the  shares.  The 
8th  section  of  the  Companies  Clauses  Act  says : — "  Every  person 
"  who  shall  have  subscribed  the  prescribed  sum  or  upwards  to  the 
'*  capital  of  the  Company,  or  shall  otherwise  have  become  entitled 
"  to  a  share  in  the  Company,  and  whose  name  shall  have  been 
"  entered  on  the  register  of  shareholders  hereinafter  mentioned,  shall 
*'  be  deemed  a  shareholder."  The  contract  set  out  on  this  plea  is  a 
nudum  ptufiumf  and  then  the  plea  becomes  one  of  infancy  merely^ 
and  is  ruled  by  the  former  decision  in  the  case.  In  the  case  of  The 
Corh  and  Bandon  Railway  v.  Cazenove  there  was  an  averment  that 

(a)  2  y.  &  Col.  Exch.  268. 
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since  the  defendant  came  of  age  he  had  not  ratified  the  agreement  E.  T.  1851. 
or  contract.     In  any  case  the  defendant  should  show  he  had  repu-      «^..rv— ^ 

,.  ^    ,  ^,         ,  MIDLAND 

diated  the  shares.  „ .  ^,  ™. .  ^ 

BAILWAT 

Cur,  ad.  vult,  cobipant 

V, 
QUINN. 


Blackbubne,  C.  J.,  delivered  judgment. 

In  both  these  cases  the  plaintifis  sue  for  calls  alleged  to  be  due  by 
the  defendant  as  a  holder  of  shares.  The  declarations  are  in  the 
common  form ;  the  defendant  by  his  guardian  has  pleaded  several 
pleas,  and  in  each  case  the  plaintiffs  have  demurred  to  the  second 
plea.  In  one  of  them  it  is  alleged  that  before  the  making  of  the 
calls,  and  before  any  person  had  been  registered  as  a  holder  of  shares 
he  had  bought  from  different  persons  for  certain  sums  of  money 
several  shares ;  that  before  he  or  any  one  was  registered  as  holder 
of  those  shares,  and  before  the  calls,  an  agreement  was  made  by  him 
with  the  plaintiffs;  in  consideration  of  his  undertaking  to  pay  all 
calls  to  be  made  on  those  shares,  the  plaintiffs  promised  to  place  his 
name  on  the  register  of  shareholders,  and  that  in  pursuance  of  this 
agreement,  the  plaintiffs  did  place  his  name  on  the  register,  and  he 
avers  that  he  was  and  is  an  infant,  and  that  he  has  not  at  any  time 
derived,  or  does  not  seek  to  derive,  any  benefit  or  advantage  from 
these  shares,  or  any-  of  them. 

The  second  plea  in  the  other  case  is  similar,  except  that  it  omits  * 
the  last  averment  which  I  have  just  stated. 

The  questions  which  arise  here  are — ^first,  is  an  infant  liable  to 
be  sued  on  such  a  contract  ?  of  this  the  authorities  leave  no  doubt ; 
for  though  the  position  of  Lord  Denman  and  Patteson,  J.,  in  the 
case  of  The  Cork  and  Bandon  Railway  Company  v.  Cazenove 
must  be  taken  with  some  qualification,  it  is  plain  from  all  the  autho- 
rities cited,  and  this  Court  has  itself  decided,  that  the  plea  of  infancy 
in  the  common  form  is  not  an  answer  to  an  action  against  a  share- 
holder for  calls ;  but  though  an  infant  is  so  far  liable,  it  is  plain  that 
he  may  avoid  his  contract  either  before  or  after  he  is  of  age  by 
repudiating  the  shares.     This  is  expressly  decided  in   The  Newry 
and  Ennishillen  Raitway  Company  v.  Coombe ;  but  if  he  would 
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E.  T.  1851.  avoid  it^  he  must  do  so  by  so  pleading  as  to  show  an  entire  abandon- 
ment  of  all  interest  in  the  8Qbject*matter  of  it.  JNothmg  can  be 
more  obviouslj  just  or  reasonable  than  to  require  him  to  do  this ; 
for  whilst  his  name  remains  on  the  register  he  has  an  indisputable 
legal  right  to  share  in  the  profits  of  the  very  undertaking  which,  ss 
far  as  in  him  lies,  he  frustrates  by  refusing  the  contribution  to  the 
fund  by  which  alone  can  such  profits  be  realised*  The  question  whe- 
ther either  of  these  pleas  amounts  to  a  repudiation  admits  of  no  doubt 
In  one  there  is  a  total  absence. of  any  such  averment;  in  the  other 
the  averment  is  that  the  defendant  has  not,  and  does  not,  claim  any 
benefit  from  thp  shares ;  but  of  this  no  notice-  to  the  Company  is 
averred ;  besides  which  it  is  so  partial  and  evanve,  that  the  Company 
could  not  possibly  act  on  it  by  making  any  disposition  of  the  defend* 
ant's  shares.  He  was  bound  unequivocally  to  renounce  his  rights  tke 
retention  of  which  must  be  prejudicial  to  the  rights  of  the  Company 
and  of  all  its  members. 


Demurrer  allowed. 
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E.  T.  1849. 

Queen*  8  Bench 


THE  TRUSTEES  OF  EVANS'S  CHARITIES 

V, 

THE  GOVERNOR  AND  COMPANY  OF  THE  BANK  OF 

IRELAND. 


AprU  18. 


Napieb  (with  him  FT.  F.  DarieyL  on  behalf  of  the  defendants,  moved  A  motion  to 
^  ^"^  indude  several 

that  the  officer  of  this  Court  be  directed  (in  case  the  judgment  shall  proceedings  in 

a  record  before 

not  have  been  made  up)  to  include  therein  the  several  proceedings  the  jndgment 

is  made  up  is 
as  thej  stand  of  record  on  the  files  of  the  Court,  and  that  such  premature, 

record,  judgment  and  enrolment  shall  comprise  the  pleadings  up  to  be  granted, 
the  first  trial,  the  bill  of  exceptions  taken  by  the  plaintiffs  to  the 
charge  of  the  Lobd  Chief  Justice  at  the  first  trial,  and  the  judg- 
ment of  the  Court  thereon  ordering  a  venire  de  novo,  and  the  verdict 
and  judgment  thereon. 

This  case  had  been  tried  twice;  a  verdict  was  had  on  the  first 
trial  in  favour  of  the  defendants.  On  that  trial  Counsel  for  the 
plaintifis  excepted  to  the  charge  of  the  Chief  Justice,  and  the 
exceptions  were  allowed  on  argument  (a),  and  the  Court  there- 
upon awarded  a  venire  de  novo.  On  the  award  of  this  venire  the 
case  was  again  brought  to  trial,  and  the  defendants  not  appearing, 
a  verdict  was  entered  against  them  by  default.  The  defendants 
allowed  judgment  to  go  by  default,  in  order  that  final  judgment 
should  be  entered  on  the  record,  as  they  intended  to  bring  a  writ  of 
error,  and  until  final  judgment  be  entered  no  writ  of  error  could  be 
brought;  so  it  had  been  decided  in  the  case  of  Kennedy  v.  Crregg{by 
A  similar  course  was  adopted  in  the  case  of  Howard  v.  Shaw, 
where  a  venire  de  novo  was  awarded  by  the  Court  (c).  We  are 
informed  that  it  is  the  practice  in  this  Court,  when  making  up  the 
record,  to  omit  all  the  documents  touching  the  bilT  of  exceptions, 
and  unless  these  be  included  in  the  writ  of  error,  there  will  be  no 

(a)  12  Ir.  Law  Rep.  365.  (6)  10  Ir.  Law  Rep.  558. 

(c)  9  Ir.  Law  Rep.  354. 

vol-.      1.  50  Ir 
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£.  T.  1849*  means  of  revising  the  judgment  of  this  Court  if  it  be  erroneous 
The  practice  so  adopted  is  clearly  bad,  as  the  mil  of  exceptious 


TBV8TEE8 


OF  EVANS'S  ^'^^^^  P^"^  ^^  ^^^  posteay  and  ought  to  be  made  part  of  the 
CHARITIES    record.    In  England  the  practice  is  to  tack  the  bill  of  exceptions 
to  the  record ;  but  here  it  is  embodied  into  the  postea. 


V. 
BANK   OF 
IRELAND. 


Blagkbukne,  C.  J. — What  right  have  you  to  call  on  us  to  make 
this  order  ?  You  are  assuming  that  the  record  will  not  be  properly 
made  up. 

Hans  HamiUon  and  Maedonogh^  contra. 

Blackbcbne,  C.  J. 

Whatever  be  the  merits  of  this  case,  we  cannot  now  enter  into 
them.  If  the  record  be  not  properly  made  up,  there  are  means 
by  which  that  defect  may  be  remedied;  but  this  application  is 
altogether  premature ;  non  constat  that  the  plaintiff  will  ever  pro- 
ceed to  execution ;  and  how  can  we  compel  a  plaintiff  to  make  up 
a  judgment  he  may  never  take  any  proceedings  on?  This  motion 
being  therefore  premature,  we  say — 

No  rule. 


AprU  26. 

Where    there  Gbeene  renewed  the  above  motion. 

of  dimination  ^^^  former  application  was  refused  on  the  ground  of  being  pre- 

which  a  writ  ''^^^^^"^ »  ^^^  ^^  officer  has  since  served  us  with  notice  that  he  will 

aboaT'be^e  not  insert  this  bill  of  exceptions ;  we  therefore  are  driven  to  make 

brought,  the  this  application  to  the  Court. — [BiiACKBUBNE,  C.  J.     Have  you  not 

proper  course  ^'^                                         s                        '                          •' 

IB  to  ime  the  the  power  to  allege  diminution  ?     If  so,  how  can  you  call  on  us  to 

wnt  of  error  "^ 

and  obtain  a  interfere? — ^P^rbin,  J.     If  we  make  the  order  you  ask  for,  we 

certiorari  to 

retnm   the  would  conclude  the  parties ;  the  proper  course  would  be  to  sue  oat 
record,  and  on 

return  thereof  a  writ  of  error  ;  and  if  the  documents  be  not  returned  to  the 
to  allege  dimi- 
nation if  the  part  sought  to  be  inserted  be  omitted. 
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Court  of  Error,  to  issue  a  eertiorariJ] — That  course   might  be  E.  T.  1849. 

adopted,  but  it  would  only  cause  unnecessary  delay  and  expense. —     t^^y  ,/ 

[Ckamftoh,  J.  Kit  ought  to  be  part  of  the  record,  it  is  clearly  the    ^^  evans's 

subject-matter  for  alleging  diminution.] — If  on  a  certiorari  and    charities 

allegation  of  diminution  the  Court  return  the  record  without  incor-      ^^j^^  ov 

porating  the  bill  of  exceptions  therein,  we  could  not  have  a  writ  of    ibeland. 

eiTor  thereon.     The  bill  of  exceptions  is  made  part  of  the  record  by 

the  28  Cr.  3,  c.  31,  and  an  award  of  a  venire  de  novo  having  been 

made  by  this  Court,  we  are  entitled  to  question  the  validity  of  this 

award  by  writ  of  error.     If  we  had  appeared  at  the  second  trial  it 

would  have  caused  unnecessary  expense,  as  we  contended  the  rulings 

of  the  Chikf  Justice  on  the  first  trial  were  correct.    The  Court 

of  Error  will  not  inquire  into  the  propriety  of  this  rule :   CrtUfy  v. 

The  Bishop  of  Exeter  (a)  ;  How.  Exeh.  Pr.  p.  336 ;  TidcTs  Pr. 

p.  14,  9th  ed.;  8  Cohe,  162,  a. 

Hans  Hamilton  and  Maedonoghj  contra. 

This  motion  cannot  be  supported ;  the  officer  has  no  power  to 
make  the  amendment  sought.  The  proper  course  is  to  issue  a  writ 
of  error ;  and  if  these  matters  be  not  returned  on  the  record,  to 
allege  diminution:  Newton  v.  Boodle  and  others (b), 

Blackbubne,  C.  J. 

This  is  not  an  application  to  amend  the  record,  nor  is  it  an  appli- 
cation the  refusal  of  which  may  screen  this  Court  from  a  revision 
of  its  judgment^  but  it  is  to  ascertain  if  the  officer  is  about  to  omit 
that  which  is  alleged  to  be  part  of  the  record.  If  he  omits  that, 
then  the  application,  on  diminution  being  alleged,  should  be  for  a 
certiorari.  We  do  no  prejudice  to  the  defendants  by  refusing  this 
application ;  for  if  the  matters  suggested  be  part  of  the  record,  they 
can  have  them  upon  certiorari ; .  but  the  Court  pronounces  no 
opinion  whether  they  be  part  of  the  record  or  not  We  therefore 
refuse  the  motion,  with  costs. 

(a)  5  Man.  &  Ry,  457,  and  note.  (b)  18  Law  Jour.  N.  S.,  C.  P.  72. 
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Exch.  Cham.  • 

BANK  OF  Final  judgment  having  been  entered  for  the  plaintifis  on  the 

IRELAND  verdict  found  in  their  favour  on  the  second  trial,  the  defendants 

TRUSTEES  i^u6<l  ^  ^^i^  o^  error.     The  transcript  of  the  record  was  thereupon 

OP  Evans's  returned  to  the  Court  of  Exchequer  Chamber,  omitting  the  bill  of 

CHARITIES. 

exceptions  taken  on  the  first  trial,  and  the  judgment  given  thereon 
by  the  Court  below.  To  this  writ  of  error  the  defendants  below 
(the  plaintiffs  in  error)  assigned' as  cause  of  error  that  there  was 
diminution — that  the  record  was  defective  in  not  having  incorporated 
therein  the  bill  of  exceptions,  and  other  proceedings  on  the  first  trial 
had  in  this  cause. 


Nov.  7,  8. 

Where  a  trial  Greene  (with  him  Brewster  and  W,  F.  Darley)^  for  the  plainti& 

was  had  and  a 

bill  of  excep-  in  error,  moved  the  Court,  pursuant  to  notice,  for  a  writ  of  eer- 

tiona  taken  to 

the  charge  of  tiorari^  to  be  directed  to  the  Chief  Justice  of  the  Court  of  Queen's 

which   excep-  ^^^ch,  directing  that  Court  to  transmit  into  this  Court  the  entire 

lowedT  ottd  a  ^^  ^^®  record,  process  and  proceedings  in  this  cause,  comprising  the 

venire  de  novo  j^jgj  Pnus  record  brought  down  to  the  first  trial  in  this  cause,  and 
awarded,   and  ®         •  ^ 

a  second  trial  the  bill  of  exceptions  taken  by  the  defendants  in  error  to  the  charge 
had,    and    a 

rerdict    fonnd  of  the  learned  Chief  Justice,  who  presided  as  Judge  at  the  said  first 

in    favonr    of 

the  excep-       trial,  the  order  or  award  of  venire  de  novOf  and  also  all  other  matters 

tants;    on  a 

writ  of  error  touching  said  record,  process  and  proceedings,  which  remain  in  the 

issued      thfisfi 

proceedings  said  Court  of  Queen's  Bench ;  and  for  an  order  directing  the  proper 
on  the  record-  officer  of 'the  Court  of  Queen's  Bench  to  certify  to  this  Court  the 
plaintiff  ^^  entire  of  the  record,  process  and  proceedings  in  the  cause  comprising 
tiS^d  to"*  ^^'  ^^®  ^*^^  ^^®*  ^'®^  Prius  record  and,  said  bill  of  exceptions,  and  also 
twrart,    to       q\\  other  matters  touching  said  record,  process  and  proceedings. 

matters  re-  This  motion   is  grounded  on  an  assignment  of  error,  alleging 

turned  as  part 

of  the  record,     diminution.     The  question  is,  whether  the  omitted  part  should  form 

part  of  the  record  ?  in  other  words,  whether  there  shall  be  a  bill  of 

exceptions  or  a  writ  of  error  ?  that  is,  whether  it  shall  be  in  the  power 

of  the  officer  of  the  Court  of  Queen's  Bench  to  repeal  an  Act  of 

Parliament,   and  deprive   the   suitor  of  his  right   to   reverse  an 

erroneous  judgment  ?     The  general  rule  is,  that  a  writ  of  error  lies 

upon  a  judgment  in  any  way  founded  upon  a  mistake  of  the  law, 
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whether  in  the  judgment  itself,  or  in  any  of  the  proceedings  prior  to  M.  T.  1849. 

Exch,  Cham. 
it.     The  writ  of  error  cannot  be  brought  until  after  final  judgment ;     >— -v— — ' 

BANK    OF 

but  then  it  will  lie  to  correct  antecedent  error.    A  judgment  regular     ikeland 
on  the  face  of  it  may  be  illegal  and  erroneous,  because  founded  on  v* 

TBUSTEES 

something  which  does  not  warrant  that  judgment :  Co.  Lit.  p.  288,  b :  ^p  svans's 

"  Writ  of  error  lieth  where  a  man  is  grieved  by  an  error  in  the  founda-    charwibs. 

"  tion,  proceeding,  judgment,  or  execution,  and  therefore  it  is  called 

**  breve  de  errore  corrigendo  ;  but  without  a  judgment,  or  an  award 

"  in  the  nature  of  a  judgment,  no  writ  of  error  doth  lie."  But  no  writ 

of  error  can  be  brought  except  for  matter  appearing  on  the  record ; 

and  as  the  proceedings  at  Nisi  Prius  did  not  at  Common  Law  so 

appear,  there  was  no  mode  of  correcting  the  error  of  a  Judge  at 

Nisi  Prius ;  this  led  accordingly  to  the  enactment  of  the  Statute  of 

Westminster  the  Second,  13  Edw,  1,  c.  31,  the  effect  of  which  was 

to  make  the  matter  contained  in  the  bill  of  exceptions  part  of  the 

record.  If  once  a  part  of  the  record,  it  can  never  cease  to  be  so ;  no 

officer,  not  even  the  Court  itself,  can  expunge  it ;  to  do  so,  would  be 

to  mutilate  and  falsify  the  record  ;  it  is  an  integral  part  of  it : 

2  Ifui.  p.   426;  Raymond  on  Sxceptions^  p.   14.     The  remedy 

provided  by  this  statute  is  not  confined  to  error  in  directing  a  juiy  : 

Sirother  v.  Hutchinson  (a),  but  extends  to  any  directions  in  the 

course  of  a  cause :  Raym.  p.  29^    This  statute  has  been  liberally 

construed.  Courts  being  always  anxious  to  afford  means  of  having 

their  errors  rectified.     In  the  present  case  it  is  clear  that  the 

award  of  a  venire  de  novo,  that  is,  the  overruling  the  decision  of 

the  Judge  at  Nisi  Prius,  must  be  capable  of  revision.     If  the 

Court  was  wrong,  then  the  final  judgment  grounded  upon  that 

mistake  of  the  Court  was  erroneous,  because,  as  Lord  Coke  says, 

there  is  error  in  the  foundation  of  the  judgment.    If  the  Court  were 

wrong  in  granting  a  venire  de  novo,  the  second  trial  was  a  nullity  ; 

the  judgment  should  have  been  according  to  the  first  verdict,  and 

not  according  to  the  second.     Now,  however,  the  first  verdict  does 

not  appear  at  all,  nor  any  proceeding  intervening  between  the  first 

venire  and  the  second  verdict,  that  is  to  say,  the  Court  has  erred  in 

point  of  law,  and  by  its  own  act,  or  the  act  of  its  officer,  has  precluded 

(a)  4  Bing.  N.  C.  90. 
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M.  T.  1849*  the  injared    party  from  having  its  decioon  reviewed  :   2  InH. 

V—  ^y  ■  ■  /     p.  428.    If  a  venire  de  novo  be  improperly  awarded,  it  is  ground 

nLELAJsm     ^^  error :  Lewis  d«  Earl  of  Derby  v.    Witham  (a)  ;  Laveda^t 

V.  ease  (b)  ;  Comer  v.  Skew  (c)  ;  Hodgson  v.  RepUm  {d)  ;    Camp- 

OF  BVAN8*s  ^^^  ^*  ^^  Qtf^^n  («)•  The  moment  therefore  the  venire  de  novo 
CHABiTiES.  was  awarded,  the  defendants  had  an  inchoate  right  to  correct 
it  by  writ  of  error,  for  no  writ  of  error  can  issue  until  final 
judgment :  Kennedy  v.  Gregg.  Accordingly  in  this  case  the  proceed- 
ings were  necessarily  continued  to  the  second  trial  and  judgment 
entered ;  then  we  bring  our  writ  of  error,  and  we  are  told  that  the 
very  thing  which  was  indispensible  to  entitle  us  to  our  writ  of  error 
is  to  take  away  our  right,  because  the  officer  chooses  to  substitute  a 
record  containing  the  subsequent  proceeding  only  for  the  record 
which  contained  the  erroneous  proceeding;  in  other  words,  the 
«  Court  says  to  the  suitor,  after  pronouncing  an  erroneous  judgment, 

"  you  cannot  review  this  now,  because  there  is  no  final  judgment," 
and  afterwards,  when  final  judgment  is  given,  '^  you  cannot  review 
"  our  error  now,  because  what  was  erroneous  shall  not  form  part  of 
"  the  record.**  Two  things  are  confounded,  which  are  in  their  nature, 
their  history  and  their  legal  consequences  totally  and  essentially 
distinct,  viz^  a  second  trial  under  an  order  of  the  Court  on  motion 
commonly  called  a  new  trial,  and  a  judgment  or  award  of  a  venire 
de  novo.  In  the  first  case  the  practice  is  not  to  notice  the  first 
verdict  on  the  record,  because  the  motion  is  founded  upon  affidavits 
which  never  appear  on  the  record.  If  therefore  the  first  verdict 
was  to  appear,  nothing  would  be  stated  on  the  record  to  justify  a 
second  venire  or  trial,  and  the  whole  record  would  be  irregular ;  and 
if  the  second  verdict  differed  firom  the  first,  all  would  be  erroneous, 
because  the  different  parts  of  the  record  would  be  contradictory. 
An  order  for  a  new  trial  is  an  innovation* on  the  Common  Law, 
and  was  introduced  in  lieu  of  the  old  process  of  attaint :  Bayly  v. 
Boome  (f) ;  Wood  v.  Gunston  (g).  It  is  a  creature  of  the  Court 
and  matter  of  discretion.     On  the  other  hand,  a  venire  de  novo 

(a)  2  Stra.  1185.  (6)  8  Bep.  65,  6. 

(c)  4  M.  ft  W.  167.  (rf)  7  Q.  B.  84,  101. 

(e)  11  Q.  B.  799.  09  1  Stra.  392. 

(g)  Sty.  466. 
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\b  coeval  with  the  Common  Law,  and  is  a  matter  of  right  and  not  M.  T.  1849« 

of  discretion ;  it  was  awarded  in  every  case  where  it  appeared  from     — 1.^ >' 

the  record  that  the  verdict  was  irregular  or  imperfect:  Dod  v.     ihelani) 

Eaton  (a)  ;  Raieliff  v.  Dudeny  {h) ;  Pendarvis  v.  Dawkes  (c)  ;  v. 

TheobalU  v.  Newton  (d);  2  Lillys  Prae.  Reg.^.  778;    Bird  v.  Ji^^^yIv^s 

Appleton(e),     It  is  grounded  upon  something  appearing  upon  the    charities. 

record,  and  it  is  imperative  on  the   Court  to  grant  or  refuse  it: 

Daffies  v.  Pearce  (f).    So  in  criminal  cases  there  can  be  no  new 

trial  in  treason  or  felony,  though  there  may  be  in  misdemeanour ; 

but  if  there  be  a  mistrial  or  an  imperfect  trial,  there  may  be  a  venire 

de  novo  :  1  Chitt^s  Cr.  Law,  p.  654 ;  Chrady  and  Scofs  Cr.  Prae. 

p.  140.    Further,  it  may  be  awarded  by  a  Court  of  Error :  Grant  v. 

Asiie  (g)  ;  fVells  v.  Parker  {h) ;  Liehbarron  v.  Mason  (t) ;  Lucena 

▼.  Crawford  {k) ;  Doe  v.  Huthwaite  (Q ;  but  it  is  plain  that  a  Court 

of  Error  cannot  grant  a  new  trial :   Haswell  v.  Chalie  (m).  The 

distinction  then  is,  that  there  may  be  an  appeal  from  an  award  of  a 

venire  de  novo^  but  not  from  a  rule  for  a  new  trial. 

The  next  point  then  is  that  the  bill  of  exceptions  ought  to  appear 
on  the  record ;  in  fact,  the  whole  of  the  proceedings  have  been  irre- 
gular. Whenever  any  proceeding  once  becomes  parcel  of  the  record 
it  must  always  be  stated :  Doberteen  v.  Chancellor  (n).  Therefore 
the  bill  of  exceptions,  once  returned  to  the  Court  above  on  the  first 
postea^  becomes  part  of  the  postea ;  such  woiQd  be  the  case  in 
England,  and,  a  fortiori^  it  is  so  here.  In  England  the  case  goes  at 
once  to  the  Court  of  Error,  the  judgment  is  given,  and  the  bill  of 
exceptions  is  annexed  to  it,  and  is  removed  with  it  by  the  writ  of 
error :  Gardner  v.  BaiUie  (o) ;  Davies  v.  Lowndes  (p).  That  case 
shows  that  the  bill  of  exceptions  is  a  proper  subject  for  the  consider- 
ation of  a  Court  of  Error,  and  as  they  can  only  decide  upon  what 

(a)  Sty.  63.  (6)  Sty,  176. 

(0  Ibid,  205.  (d)  Ibid,  307. 

(e)  1  East,  lOd-  (/)  2  T.  B.  126,  note  a. 

(^)  Dong.  731.  (A)  1  T.  R.  40,  788. 

(0  5  T.  R.  367.  (A)  2  N.  R.  32a 

(0  3  B.  &  AL  642.  (m)  2  Stfa.  1124. 

(n)  1  Lord Rajm.  329.  (o)  1B.&F.32. 

(it)  1  Scott,  N.  P.  337. 
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M.  T.  1849*  appears  on  the  re6ord,  it  follows  that  the  bill  of  exceptions  is  part  of 

^^— ^v '     the  record :  Dillon  v.  Parker  (a).    In  that  case  a  partj  brought 

nuLARD     ^^  ^^'^^  ^^  error  before  he  had  got  the  bill  of  exceptions  sealed,  and 
V-  there  was  a  motion  that  the  partj  should  attend  the  Judge  to  settle 

OF  Evans's  ^^®  exceptions ;  this  was  refused,  two  of  the  Courts  sajing  that  the 
CHAsiTiES.  application  might  be  made  to  the  Court  of  King's  Bench,  and  if 
that  Court  made  the  order,  the  bill  of  exceptions  might  he  brought 
up  bj  an  allegation  of  diminution  :  Bust  v.  Baker  (6).  There 
a  bill  of  Exceptions  in  the  Common  Fleaa  was  removed  bj  writ  of 
error  to  the  King's  Bench,  which  Cotirt  awarded  a  venire  de  now 
returnable  there.  It  is  clear  if  there  had  been  a  writ  of  error  on 
that  judgment  to  the  House  of  Lords,  the  bill  of  exceptions  would 
have  formed  part  of  the  record,  and,  a  fortiori^  it  is  so  in  this 
country ;  for  the  bill  of  exceptions  is  not  merelj  annexed  to  the 
record,  but  is  actually  incorporated  into  the  poetea.  Bj  returning 
the  venire  to  the  King's  Bench,  it  showed  that  the  record  belonged 
to  that  Court,  and  also  that  the  second  trial  was  distinct  from  the 
first— not  a  substitution  for  it,  but  superinduced  upon  it;  every 
portion  of  the  second  trial  would  be  coram  non  Judice  if  that  award 
of  a  venire  de  novo  was  erroneous.  In  Ireland,  before  the  passing 
of  the  28  G.  3,  c.  31,  the  law  was  the  same:  Davenport  t. 
T^frrel  (e).  Although  the  statute  in  Ireland  has  authorised  the 
Court  to  adjudicate,  it  does  not  make  the  Court  below  a  Court  of 
Error,  but  it  is  a  statutable  authority  authorising  them  to  decide 
upon  the  first  judgment,  but  leaving  that  judgment  open  to  revision, 
otherwise  the  bill  of  exceptions  is  useless :  Porter  v.  Agar  {dy 
Searle  v.  Lord  Barfington{e\  and  Fitz.  iV.  jB.  p.  21,  show  that 
the  sealing  of  the  bill  of  exceptions  makes  it  part  of  the  record  ; 
and  11  Hen,  4,  c  52,  shows  that  it  is  no  part  of  the  record  before 
it  is  acknowledged. 

As  to  the  effect  of  28  6r.  3,  c.  31,  Trimleston  v.  Kemmieff) 
shows  that  the  bill  of  exceptions  is  essentially  part  of  the  record. 
In  an  Inferior  Court  there  is  no  power  to  grant  a  new  trial,  but  it 

(a)  11  Price,  100.  ^^y^^  ^^^  ^  '^'  ^'  ^' 

(c)  1  Wm.  Blac.  R.  675.  ^I^r'^'1^2)         W  2  Bnls.  119. 
(«)  2  Stra.  826.  '(f,  ^       /         {/)  9  CI.  &Pin.  772. 
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has  power  to  award  a  venire  de  novOy  and  accordingly  botb  verdicts  M.  T.  1 849* 
appear:  Cote  y.  Greene  {a);  Rose  y.  Fowler  (Jb).  — ^v ' 

BANK   OF 
IRELAND 


If  then  the  bill  of  exceptions  be  properly  part  of  the  record,  the 


party  aggrieved  by  the  omission  may  allege  diminution,  and  is  v, 

entitled  to  a  certiorari.    Diminution  is  to  be  alleged  on  the  record  :         evans's 
1  Roll.  Abr.  p.  764 ;  Fitz.  N.  B,  p.  25 ;  Cokeys  Entries,  pp.  242,  252 ;    charities. 
Cli/fs  Entries^  pp.  325,  328 ;  Rastelts  Entries,  p.  290 ;  Lilly's 
Prac.  Reg.  p.  365  ;  Lilly's  Entries,  pp.  226,  253,  365. 

There  are  certain  mistakes  which  a  Court  of  Error  has  not  juris- 
diction to  correct.  The  distinction  is  shown  in  Hellish  v.  Richard- 
son (e) ;  Bishop  of  Exeter  v.  CruUy  (rf) ;  Gould  v.  Oliver  («). 

Macaonogh  and  Hamilton^  contra. 

It  is  contended  on  the  other  side  that  if  the  practice  of  the  Court 
of  Queen's  Bench  be  right,  where  the  Court  errs  in  pronouncing  an 
opinion  on  a  bill  of  exceptions  in  favour  of  the  exceptant,  that  error 
is  irremediable.  That  does  not  follow.  The  party  who  excepts,  if 
the  judgment  be  adverse  to  him,  may  bring  the  writ  of  error,  for 
there  is  a  verdict  and  a  judgment ;  but  he  should  appear  upon  the 
second  trial ;  and  as  the  Judge  will  of  course  give  his  opinion  in 
accordance  with  the  ruling  of  the  Court,  the  party  dissatisfied  can 
take  his  bill  of  exceptions.  The  act  of  granting  a  venire  de  novo, 
wnich  is  a  mere  order  of  the  Court,  is  not  examinable ;  but  the 
grounds  of  that  order  are  examinable  so  soon  as  they  become  the 
foundation  of  a  final  judgment.  If  the  argument  on  the  other  side 
be  right,  the  party  is  to  go  down  to  trial  and  obtain  a  judgment  in 
order  that  his  adversary  may  render  that  nugatory,  not  by  coming 
forward  and  taking  his  exceptions,  but  by  relying  on  an  antecedent 
verdict ;  in  short,  if  there  were  six  venires^  the  party  may  resort 
back  to  the  first,  or  any  intermediate  one,  and  derive  advantage,  not 
from  his  own  bill  of  exceptions,  but  his  adversary's.  Suppose  that 
on  the  second  trial  a  quantity  of  new  evidence  is  given,  clearly 

{a)  I  Lev.  308;  8.  C.  2  Sannd.  253.  (6)  4  B.  &  A.  273. 

(c)  1  CL  &  Fin.  224.  (if)  5  M.  &  By.  499. 

(e)  2  M.  &  Or.  238. 
VOL.   1.  51    L 
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M.  T.  )  849.  evincing  the  right  to  have  a  verdict,  then,  according  to  the  argument 

Exch,  Cham. 

'^—^ V— -^     on  the  other  side,  the  Court  would  bind  the  parties  to  the  foriDcr 

BANK  OF 

iBELAm)      finding,  whereas,  if  our  argument  be  well  founded,  if  new  evidence 
V*  be  given,  justice  is  done,  and  the  party  has  no  right  of  complaint. 

TRUSTEES      _ 

OF  Evans's  "^^^7  ^^^  ^  have  two  conflicting  verdicts  sent  to  the  Court  of 
CHARITIES.  Error ;  no  such  record  could  exist  in  England  on  bill  of  exceptions. 
The  principle  of  law  is,  that  there  should  be  uniformitj  in  recordB, 
one  verdict  followed  bj  one  judgment.  The  28  6r.  3,  a  beneficial 
and  remedial  statute,  passed  with  the  avowed  object  of  relieving  the 
party  excepting  from  delay  and  expense,  has  not  had  the  effect  of 
rendering  it  necessary  to  have  two  verdicts  on  record  in  one  and  the 
same  recorded  judgment.  The  Court  in  which  the  suit  is,  is  not 
made  a  Court  of  Error,  for  there  is  no  judgment  to  be  examined,  it 
is  merely  to  inquire  whether  it  will  allow  a  judgment  to  pass  upon 
the  verdict,  and  the  cause  is  not  ripe  for  a  Court  of  Error  until 
there  be  one  verdict,  and  one  only,  on  which  the  Court  permits  the 
judgment  to  be  entered.  It  is  admitted  that  the  case  of  Kennedy  v. 
Gregg  is  rightly  decided,  and  that  the  award  of  a  venire  de  novo  bj 
the  Court  in  which  the  suit  is,  is  but  interlocutory ;  but  it  is  said 
that  though  in  this  stage  of  the  cause  a  writ  of  error  would  not  lie, 
yet  it  would  after  a  new  verdict  and  new  judgment,  if  both  verdicts 
be  expanded  on  the  record ;  this  is  altogether  a  mistake ;  there  is 
nothing  to  question  the  propriety  of  the  order  granting  the  i7efitr« 
de  novo.  The  practice  is  reported  for  upwards  of  forty  years  uni- 
formly to  have  been  to  enter  a  continuance  of  vicecomes  nan  misit 
breve.  Now  there  are  two  rolls,  the  issue  roll  and  the  Nisi  Prius 
roll ;  if  the  record  be  made  up  as  they  desire  it,  it  will  be  directly 
contrary  to  this  established  practice  of  the  Court  in  entering  this 
continuance.  The  bill  of  exceptions  is  not  per  se  a  part  of  the  record; 
it  becomes  so  when  the  party  excepting  fastens  it  to  the  record.  The 
allegation  of  diminution  here  is  incon^ct,  as  it  cannot  be  alleged 
contrary  to  the  record  :  I^on  v.  Keller  (a)  ;  Roe  v.  Power  {b). 
The  award  of  the  venire  de  novo  has  the  effect  of  blotting  out  the 
first  trial  altogether,  as  the  party  taking  exceptions  is  alone  entitled 
to  the  benefit  of  them.     At  Common  Law,  if  the  jury  appeared  on 

(a)  I  Salk.  268  (6)  3  Bac  Abr.  77. 
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the  trial,  and  if  there  was  no  imperfection  on  the  record,  there  could  M.  T.  1849. 

,  1*1  ^«    x^  Ai  Exch.  Cham, 

be  no  new  ventre^  and  to  remedy  that  the  statute  28  Cr.  3,  c.  31>     ' >r-^^ 

was  passed.     That  statute  is  to  be  read  in  connection  with  the     ,„^,..„^ 

'^  IRELAND 

29  G.  2,  c.  6  (the  Jury  Act).     The  1 0th  section  of  this  latter  Act  v. 

provides,  that  if  the  case  shall  not  be  tried  on  the  first  venire  issued,  ^^   evans's 

the  plaintiff  is  to  issue  a  new  venire^  and  proceed  to  trial  thereon  as  chabities. 
if  no  former  writ  of  venire  had  been  prosecuted  or  filed  in  the  cause, 
showing  that  the  first  venire  is  to  be  treated  as  a  nullity. 

Brewster  replied. 


Blackburne,  C.  J. 

This  is  a  motion  by  the  plaintiffs  in  error,  who  were  defendants 
below,  to  have  a  certiorari  to  bring  into  this  Court  a  bill  of  excep- 
tions, posiea  and  verdict  upon  a  trial  in  this  cause,  in  which  trial  a 
verdict  was  had  for  the  defendant  below,  and  on  which  verdict  no 
judgment  was  had,  the  Court  having  allowed  the  exceptions,  and 
awarded  a  venire  de  novo. 

The  record  before  us  takes  no  notice  of  the  former  trial,  verdict, 
or  bill  of  exceptions ;  and  unless  this  motion  be  granted,  there  will 
be  no  means  or  power  of  considering  whether  the  award  of  the 
venire  was  right  or  wrong.  The  record  in  its  present  form  is 
stated  to  be  according  to  the  usual  practice  in  the  Court  below.  It 
is  exactly  in  the  same  form  as  if  the  venire  de  novo  had  been  made 
on  a  motion  for  a  new  trial. 

It  has  been  contended  by  the  Counsel  in  support  of  this  motion 
that  this  practice  is  wrong,  and  that  where,  as  in  this  case,  a  venire 
de  novo  is  granted  for  matter  apparent  on  the  record,  that  the  award 
of  it  is,  after  final  judgment,  examinable  on  writs  of  error,  and  that 
if  erroneous,  it  ought  to  be  reversed,  and  the  proper  judgment  pro- 
nounced. We  think  the  able  and  learned  argument  of  Mr.  Chreency 
and  the  authorities  he  has  cited,  preclude  all  doubt  on  the  subject, 
and  that  the  award  of  a  venire  on  the  bill  of  exceptions,  which  by 
the  Act  of  Parliament  is  incorporated  in,  and  made  a  part  of,  the 
posteoy  is  founded  on  matter  of  record,  and  that  diminution  being 
alleged,  the  certiorari  should  issue  to  bring  before  us  that  matter, 
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M.  T.  1849.  that  we  may  ezamine  whether,  ia  this  respect,  the  fiodings  hebw 

Exch.  Cham.         ^   .    ^  ^  ' 

'^ , — --'     and  judgnient  thereon  are  or  are  not  erroneous* 

BANK  OF 

IRELAND  '^^  argument  addressed  to  us  bj  the  Counsel  for  the  defendant 

V*  in  error  is,  that  the  order  for  a  ventre  de  novo  is  like  an  order  on 

TRUSTEES 

OF  EVANs's  ™^^^o°  to  tb^  discretion  of  the  Court  for  a  new  triaL  I  cannot 
CHARITIES,  accede  to  this ;  on  the  contrary,  the  judgment  the  Court  is  to  pro- 
nounce is  to  be  founded  on  matters  of  record  alone ;  as  Chief  Justice 
Tjmdal  says,  the  words  ''to  order  judgn:^nt  to  be  arrested '^  mean, 
in  case  any  matter  appear  on  the  record  of  the  action  which  calls 
upon  the  Court  so  to  do.  The  words  **  to  grant  a  venire  de  novo " 
mean  the  ordinary  judgment  when  the  exceptions  are  allowed,  and 
the  words  ''or  otherwise  as  shall  be  agreeable  to  justice^  mean,  that 
the  Court  shall  make  any  other  order  which  the  consideration  of  the 
bill  of  exceptions,  as  a  bill  of  exceptions,  calls  on  them  by  law  to 
make.  It  is  to  be  observed  that  before  28  G,  3  the  matter  of  bilk 
of  exceptions  was  only  examinable  after  judgment  .and  by  way  of 
error,  and  there  can  be  no  doubt  that  there  might  have  been  a 
venire  de  novo  ;  and  if  there  had,  it  would  have  been  as  at  Common 
Law,  and  the  party  to  whose  prejudice  it  was  awarded,  whether  it 
was  to  reverse  or  affirm,  might  have  had  a  writ  of  error.  What 
then  was  the  alteration  of  the  law  this  Act  made  ?  It  was  simply 
to  make  examinable  afler  verdict  the  same  matters  of  law  which  had 
theretofore  been  examinable  and  remediable  after  judgment.  It  is 
impossible,  with  regard  to  \)m  alteration  and  its  object,  to  say  that 
the  order  for  a  venire  de  novo  was  to  become  a  matter  of  equitable 
discretion,  and  not,  as  it  had  been  before,  the  right  of  the  party 

excepting. 

Let  the  writ  of  certiorari  issue  as  applied  for  in  plaintifis' 

notice. 


On  the  23rd  of  November,  \ji  pursuance  of  such  eeriiorariy  the 
Master  of  the  Court  of  Queen's  Bench  returned  into  this  Court  the 
documents  required  by  the  notice  of  the  7th  of  November. 


1860.  Greene  moved,  pursuant  to  notice,  that  the  transcript  of  the 

Fbo*  1  • 

record  heretofore  certified  in  this  cause  into  this  Court  be  sent  back 
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to  the  Court  of  Queen's  Bench  tp  be  a^en^.ed  mscorfing  ifi  the  H,  T.  185(K 
record,  as  certified  Iq^  the  CWef  Justice  upon  his  return  to  tlv9    ^ -^      -' 
writ  of  certiorari^  which  issued  ip  the  c«ii^>  *nd  i^ccprd|Dgly  thi^t     ^^^  ^' 
the  proper  officer  of  th^  said  Court  of  Qu^en'§  B^ncl^  dp  IQplvde  in  tu 

such  amended  transcript  the  first  Nisi  Frius  record,  (^  ija^ue  pf  f^i§i  TJiP»W*» 
Prius  in  this  cause,  together  with  the  yprdict  of  jlihe  JYfry  |^d  the  Q^^ji^^T'dis. 
bill  of  exceptions  takep  bj  the  defendant  in  error  to  i\\,^  charge  of 
the  learned  Chief  Justice  who  presided  ^t  the  first  trial  of  this 
cause,  and  the  judgment  or  order  of  the  Court  of  Queen's  Bench  fqr 
a  new  trial ;  and  that  if  necessary,  in  order  to  enable  such  officer  of 
the  Court  of  Queen's  Bench  so  to  amend  said  transcript,  that  the 
said  record,  as  certified  bj  the  said  Chief  Justice  upon  the  return 
to  said  writ  pf  certiorari^  be  also  sent  back  to  thp  said  Court  of 
Queen's  Bench  ;  and  that  immediately  upon  such  tr{\nscript  of  the 
record  being  so  amended,  then  that  the  Chief  Justice  do  forthwith 
certiiy  and  send  back  to  this  Court  such  amended  transcript. 

A  similar  course  to  the  present  was  adopted  in  the  cas^,  of  Zai(Von 
in  Error  v.  Mohny{ay  In  that  case  a  writ  of  error  was  brought  bj 
the  defen4an^  on  ^  judgx^^nt  of  Queen's  Bench  in  June  1811,  in  « 
ci^nse  wberp  John  Jones,  Lessee  of  William  Molonj,  was  plaintiff, 
an4  Elizabeth  Lawson  defendant,  re^tumable  in  November  ^811,  to 
the  £xQ^pqiuer  Cbc^nber.  The  return  bj  Downes,  Q.  J.,  spt  forth  a 
record  of  ^ilar7  T^rQi  1 806,  an  aw^rd  pf  a  f^enire  facias  in  faster 
Tenn,  and  pontinuances  by  vieeootne^  non  misit  brfve  until  HiJiBiry 
Tenn  1810«  when  the  record  shows  a,n  amendment^  whereby  a  qu^- 
gestion  is  entered  stating  that  the  ground  in  question  was  daiiued  by 
Molony  as  lessee  of  the  Corporatipn  of  Duhliz^j  and  that  the  Shpriff 
9nd  coroners  yrere  part  of  tl^e  Corporation!  and  that  the  aption  was 
to,  try  the  titl^  of  tho  Corporation  to  the  premi^^,  ^d  th^t  plaintiff 
prayed  a  writ  of  ElizorSt  who  ret^umed  non  misit  breve  and  con- 
tinuance tlierpon  until  Trinity  Term,  when  a  au^e^n  is  entPre4f 
for  a  ehjang^  pf  T^ffi^9  to  the  Counl^  of  Dublin,  and  continn^ces 
nntQ  the  I7th  of  I^ovepber  1810.  Here  en4a  thp  amendipput; 
then  follows  a  verdict  for  the  plaintiff  and  judgment  on  the  26th  of 
June  1811.    Th]0  record  is  indorsed  as  amended  by  the  orders  of 

(a)  MSS.  Ex.  Gh.,  M.  T.  1815. 
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H.  T.  1850.   the   23rd   of  May  and   the   26th   of  November   1814    in  King's 

v— 1^ J     Bench.    It  then  assigns  errors  that  the  record  had  been  materiallj 

^  altered  in  1814  by  these  insertions,  and  alleged  diminution,  prayed 

V.  for  a  certiorari^  which  was  accordingly  granted.     The  transcript  of 

OF  EVANs's  *^®  record  having  been  returned  to  the  Court  in  1815,  a  motion  was 
CHASiTiES.  made  on  behalf  of  the  plaintiff  in  error,  that  it  be  sent  back  to  the 
Court  of  King's  Bench  to  be  amended  according  to  the  record 
certified  by  the  Chief  Justice  on  the  writ  of  certiorari^  and  it  was 
ordered  that  the  transcript  be  returned  to  be  amended ;  accordingly 
the  judgment  was  affirmed.  That  case  shows  that  the  proper  coarse 
is  to  return  the  original  record,  and  then  amend  the  transcript. 
We  have  now  a  transcript  of  the  judgment  made  up  imperfectly, 
and  the  original  of  the  documents  returned  by  the  certiorari^  and 
the  regular  course  is  to  send  back  the  record  to  have  these  docu- 
ments embodied  in  the  transcript:  Tidd  Prac.  p.  714. 

Hamilton^  contra. 

We  do  not  admit  there  is  an  imperfect  record  in  the  Queen's 
Bench  ;  the  transcript  is  not  imperfect,  and  their  notice  shows  that, 
for  it  does  not  allege  any  command,  for  no  command  could  be  made 
except  the  record  were  imperfect. — [Blackbubne,  C.  J.  We 
granted  the  certiorari  upon  the  very  ground  that  the  record  below 
was  imperfect]. — The  certiorari  was  to  produce  other  documents,  the 
production  of  which  they  allege  would  show  error.  These  are  pro- 
duced, and  the  question  now  is,  whether  these  documents  are  to  be 
embodied  in  the  record?  What  has  been  done  is  correct,  and 
nothing  further  can  be  done,  as  it  is  impossible  to  alter  the  record  of 
the  Court  below.  It  would  be  contrary  to  all  principle  to  alter  a 
transcript  so  as  to  make  it  vary  from  the  record  in  the  Court  below, 
and  it  is  a  fallacy  to  say  that  the  Nisi  Prius  record  is  part  of  the 
judgment. — [Blackburne,  C.  J.  When  the  transcript  goes  to  an 
Inferior  Court  along  with  the  exceptions  and  venire  de  novo  it  will 
be  in  the  power  of  the  Court  below  to  make  it  conformable  so  as  to 
answer  the  ends  of  justice.  What  they  now  seek  would  be  neces- 
sarily preliminary  to  that.  Suppose  they  assigned  as  error  that  it 
appeared  by  the  record  sent  up  that  there  was  a  trial  and  a  venire 
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de  novo  thereon,  and  that  consequently  the  transcript  was  not  true,  M.  T.  1 850. 

and  that  consequently  the  judgment  should  be  reversed  ? — [Pebkih,  J.  ^  _^,        ' 
We  will  not  decide  whether  the  Queen's  Bench  has  power  to  alter 

its  records.] — King  v.  T%e  Queen  (a).  v. 

TRUSTEES 
OF   EVANS's 

BrewsteTj  in  reply.  charities. 

Our  writ  of  error  should  be  allowed,  it  now  appearing  on  the 
certiorari  that  there  exists  diminution.  If  the  argument  on  the 
other  side  be  correct,  i£  this  occurred  by  mistake,  there  being  a  per- 
fect record,  it  could  not  be  amended. 

Blackburne,  C.  J. 

It  is  impossible  to  make  the  amendment  sought  in  this  Court. 
We  will  send  back  the  transcript  and  the  writ  of  error,  and  the 
Court  of  Queen's  Bench  will  do  what  they  think  fit. 

Let  the  transcript  of  the  record,  together  with  the  Nisi  Frius 
record  and  bill  of  exceptions  (returned  into  this  Court 
with  the  certiorari)^  be  sent  back  to  the  Court  of  Queen's 
Bench. 


Hartley  moved  on  behalf  of  the  defendants  in  error  that  said  ^^'  ^* 
order  of  the  1st  of  February  last  be  rescinded,  and  that  the  transcript 
of  the  judgment,  together  with  the  writ  of  error  and  the  other 
documents  therein  specified,  be  transmitted  to  this  Court.  This 
order  has  operated  in  delay  of  our  proceeding  to  final  judgment,  the 
plaintiffs  having  taken  no  steps  since  the  record  was  returned  into 
the  Court  of  Queen's  Bench. 

Brewster,  contra. 

Per  Curiam, 

No  rule  on  this  motion,  the  plaintiffs  undertaking  within  a 
reasonable  time  to  make  such  motion  to  the  Court  of  Queen's  Bench 
as  they  may  be  advised. 

(a)  7  Q.  B.  782,  795. 
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E.  T.  1851. 
Quien'g  Bench 

^^[^^^^Q         Greene  moved  that  the  proper  officer  be  directed  forthwith  to 
o^  BVAVs's  amend  the  record  of  the  jadgment  in  this  cause,  by  introducing 

CHAJEtlTISB 

therein  all  the  proceedings  as  the  same  now  stand  of  record  in  this 

BAKit  ov     Court,  comprising  the  pleadings  up  to  the  first  trial,  the  record  and 

'     finding  of  the  jury  thereon,  the  bill  of  exceptions  taken  by  the 

*?^?Si  ^    plaintiffs  to  the  charge  of  the  Lord  Chief  Justice,  and  the  judgment 

May  12.       of  the  Court  thereon  ordering  a  venire  de  novoy  and  the  verdict  and 

Where    there  judgment  thereon. 

had  been  two 

trials,    and  a       This  motion  was  twice  argued  before  this  Court  by  desire  of  the 

verdict  had  on    _ 

the  fiiBt  trial  in  Judges. 

fayour  of  the 

defendants, 

was  Bet^^aacte        Greene^  Brewster  and  Darley  appearing  for  the  defendants,  and 

SceptioM  ^^  JtfaWfoy,  Macdonogh  and  Hans  Bamilton,  for  the  plaintiffs. 

t^en   to   the 
ruling   of  the 

Judge,  and  a        Argument  for  the  defendants. 

venvre  de  novo 

awarded;  and 

wherd  on  the 

second  trial  a       This  motion  has  been  misunderstood  by  the  plaintiti^'  Coansel. 

verdict  was 

had  by  de&nlt  The  decision  of  the  Court  of  Exchequer  Chamber  ought  to  be 

the  plamtiffi,  carried  into  execution  as  if  it  were  a  mandate  from  that  Court. 

not  appearing,  '^^^  niotion  is  resisted  as  if  it  were  an  application  to  amend  a  mis- 

miuit  waT  ^^®>  ^°^  authorities,  and  the  Statutes  of  Am^dments,  are  relied  on 

™*^  '^P'  ^  as  if  this  was  a  misprision,  jeoffail  or  irregularity.     Our  object  is  to 

bill  of  exoep-  jjayg  what  has  been  recorded  from  time  to  time  in  this  cause  brought 
tions    and 

award  of  otfiiire  forward,  but  which  has  been  incompletely  sent  to  the  Court  above. 
de  novo;  Held, 

per  Cvriam,     This  case  is  not  affected  by  any  of  the  Amendment  Statutes.    This 
a   motion  to  .  i.    f  l 

amend  the  re-  is  a  motion  that  these  documents  be  inserted  in  the  record,  of  which 

cord  by  intro-  - 

dndne  therein  they  are  clearly  a  part. — [Pbrbin,  J.     My  difficulty  is  as  to  whether 

ceedmgs  wm-  ^^^7  ^^  V^^  ^^  the  record.] — ^Any  thing  which,  with  reference  to  the 

prising   the 

pleadine  up  to  the  first  trial,  the  record  and  finding  of  the  jury,  bill  of  exceptions, 

and  jn^iment  thereon,  was  untenable. 

Held  abo,  that  such  judgment  was  regular,  being  founded  on  the  postea  and  ver- 
dict therein  recited ;  and  that  the  bill  of  exceptions  and  the  order  for  the  venire  de 
novo  constituted  no  patt  of  the  te66t^  of  ilM  fiftal  jud^ent.— [BtJLcitnu&N6,  C.  J., 
diesentiente.'] 

Held  aUo,  that  the  statute  28  G.  3,  c.  31,  contempllates  the  award  of  a  venire  as 
but  an  order  on  motion,  and  therefore  an  application  to  incoiporate  into  the  judg- 
ment the  bill  of  exceptions  and  the  order  for  a  venire  de  novo  is  untenable. — [Black- 
BUaHS,  C.  J.,  diasentiente.'] 

Held  alio,  that  the  Court  of  Exchequer  Chamber  had  no  power  over  the  records 
of  the  other  Courts. 
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proceedings,  is  to  be  before  the  Court  of  £rror  ought  to  be  part  of  E.  T.  1861. 
the  record,  and  we  call  on  the  Court  to  make  it  so.  There  is  an  ^. — v — ^ 
original  record  in  thB  Exchequer  Chamber  commencing  with  a  writ  ^„  «.ir  Auro'a 
of  error,  an  assignment  of  error  thereon,  and  inooq>orated  therewith  charities 
an  allegation  of  diminvtioii,  the  Chiep  Justice  certifies  a  transcript,  3 ^nk  of 
which  is  quasi  of  record,  the  writ  of  certiorari  is  also  of  reeord,  and  iREiiAND. 
the  return  hereto,  with  the  documents  required,  returned  by  the 
Chief  Justice.  The  effect  of  a  certiorari  is  that  the  original 
documents  must  go,  with  the  return  to  it,  to  the  Couil  above.  The 
imperfect  record  is  only  a  transcript,  the  other  portion  is  an  original 
record.  It  is  quite  distinguishable  from  an  order  on  a  new  trial 
motion ;  there  the  matter  set  aside  ceases  to  have  any  existence  at  all. 
A  new  trial  is  b  modem  coarse  adopted,  and  is  a  matter  of  discre- 
tion ;  Ibe  new  venire  -de  novo  (though  awarded)  does  not  appear  on 
the  record ;  it  would  be  error  if  it  did.  Originally  there  was  bo  remedy 
if  a  jury  misconducted  themselves,  and  new  trials  were  intended 
to  remedy  this ;  but  the  award  of  a  venire  de  novo  was  a  Common 
Law  proceeding,  founded  on  some  error  in  the  first  trial.  Thud  an 
Inferior  Court  corid  sot  award  a  new  trial,  but  could  award  a  venire 
de  novo,  and  tlien  both  verdicts  appeared  on  the  reeord:  Ba^ly 
V.  Boe^me{a)\  Wood  v.  GunHon(yi\  RaUliff  v.  Jhaden^  {c)» 
In  The  King  v»  iBdmonds  (d)  Lord  Tenterden  held  that  the  dis- 
allowing a  challenge  was  a  ground  for  a  venire  de  novo.  The 
difierence  between  a  venire  de  novo  and  a  new  trial  is,  first— 
that  one  is  as  ancient  as  the  Common  Law,  and  the  other  is 
modem  ;  one  is  for  matter  of  law,  and  the  other  for  matter  dehors 
the  record:  Comer  v.  Skew(e).  The  practice  in  criminal  cases 
shows  dils  difference  also :  1  ChUh/*s  Criminal  Law,  p.  654 ;  Grady 
andSe.  O.Prae.p.  140;  WeHs v. Parker (fj.  Now, the 28  G.S^in 
using  the  words  ^*  venire  de  novo  "  must  have  meant  the  Common 
Law  judgment  of  venire  de  novo.  You  cannot  read  them  as  identical 
with  new  trial;  that  would  oust  the  jurisdiction  of  the  Court  of 
Error  altogether,  and  repeal  that  Act ;  for  if  it  be  a  matter  of  discre- 

(a)  1  Stra.  392.  (6)  Sty.  466. 

(c)  Sty.  176.  (rf)  4  B.  A  Al.  478. 

(«)  4  M.  ft  W.  167.  (/)  I  T.  R.  40,  783. 

VOL.    1.  52  L 
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CHARITIES 

BANK    OF 
IRELAND. 


E.  T.  1851.  tion,  the  Court  of  Error  has  no  power  to  review  it.     The  object  of 
Queen's  Bench 

the  Statute  of  Westminster  was  to  give  the  Court  power  to  examine 

on  an  authentic  document.  The  28  G.  3  incorporates  such  bill  of 
exceptions  in  the  posiea  in  order  that  the  Court  of  original  jurisdic- 
tion ma^  examine  it  and  award  a  venire  de  novo,  &c.  The  award 
of  the  venire  de  novo  is  the  warrant  for  that  writ ;  but  an  order  for 
a  new  trial  is  followed  by  the  issue  of  a  writ. — [C&ahpton,  J. 
Suppose  a  motion  is  made  to  the  Court  to  arrest  a  judgment,  and 
that  motion  is  refused,  is  that  incorporated  in  the  judgment  that  the 
defendant  eat  sine  die?"} — ^If  the  bill  of  exceptions  was  the  founda- 
tion of  the  order  to  arrest  the  judgment,  then  the  Court  of  Error 
would  have  jurisdiction?;  but  if  it  were  a  mere  motion,  it  would  be 
otherwise :  Tidd*s  Forms,  p.  332  ;  Adams  v.  Meredew  (a)  ;  Gold- 
stein V.  Foss  (6).  All  the  precedents  are  in  our  favour :  Loveda^s 
case ;  Coke's  Entries,  pp.  396,  253 ;  Lilly  Ent.  p.  269 ;  2  Sawid. 
p.  253. 


Argument  for  the  plaintifis. 

This  is  a  motion  in  form  to  amend  the  record ;  but  in  substance  it  is 
reallj  the  reverse.  The  Statutes  of  Amendments  are  repudiated  bj 
the  defendants  ;  they  saj  thej  want  to  have  the  whole  brought  for- 
ward, not  by  way  of  amendment,  but  as  diminution ;  but  these 
statutes  are  the  foundation  of  the  jurisdiction.  Here  there  is  no 
misprision  or  any  application  by  the  party  bringing  the  writ  of  error. 
The  power  of  the  Court  to  meddle  with  its  records  is  limited  only  to 
sustain  judgments  defective  in  form.  It  is  said  the  Exchequer 
Chamber  has  ordered  this  alteration.  Courts  of  Appeal  have  no 
power  to  order  the  Courts  to  alter  their  records  :  Green  v.  Miller  (e). 
When  error  and  diminution  are  alleged,  the  certiorari  issues 
merely  for  verification.  The  judgment  roll  is  valid  and  complete  in 
all  respects ;  it  is  made  up  according  to  the  settled  practice  of  this 
Court,  and  which  was  never  questioned  for  sixty  years  until  the 
case  of  Kennedy  v.  Gregg,  The  cases  of  Begbie  v.  Clarke  and 
Howard  v.  Shaw,  relied  on  by  the  defendants,  were  done  on  consent. 
There  is  no  authority  to  show  the  jurisdiction  of  this  Court  to  alter 


(a)  3  Y.  &  Je.  219. 


(6)  2  Ibid.  146. 


(c)  2  B.  &  Ad.  781. 


COMMON  LAW  REPORTS.  411 

«  jadgment  regularly  made  up  and  free  from  error.      Before  the  E.  T.  1851. 

Queen*  8  Bench 
Statutes  of  Amendments,  a  judgment  could  not  be  altered  after  the     v«-^n ' 

TBUSTEES 

Term;  8  Cokey  p.  156,  a.      The  statute  8  Hen.   6,  c.    12,  was    qj. Evans's 
pasaed  to  alter  that,  and  an  amendment  was  thereby  allowed,  but    charities 
only  in  affirmance  of  the  judgment ;  but  matter  wholly  omitted     s^^]^  qf 
cannot  be   introduced  by  amendment:   RolL  Abr,  Errors   G. —     ikeland. 
[Cbamftoiv,  J.     If  the  judgment  roll  be  diminished,  has  not  the 
Court  authority  to  amend  the  roll  in  the  matter  diminished  ?] — ^Not 
on  behalf  of  a  party  bringing  error,  or  for  the  purpose  of  importing 
error  into  the  record.     The  party  is  without  remedy  if  the  record 
be  amended,  and  therefore  it  can  only  be  done  to  remove  error. 
The  matter  returned  by  the  certiorari  is  not  necessiurily  matter  of 
record ;  it  is  matter  of  record  in  one  sense,  but  not  necessarily  a 
part  of  the  judgment  roll.  The  Nisi  Prius  roll  is  part  of  the  judgment 
roU  when  judgment  is  founded  upon  it ;  but  not  when  set  aside  and 
another  trial  had.     We  do  not  deny  there  may  be  a  distinction 
between  a  venire  de  novo  at  Common  Law  and  an  order  for  a  new 
trial ;  but  the  question  is,  whether  a  venire  de  novo,  granted  under  the 
28  G,  3,  is  to  be  similar  to  the  one  or  the  other  ?  The  power  to  bring 
a  bill  of  exceptions  before  the  statute  was  only  to  have  it  examined  in 
the  Court  of  Error ;  it  then  became  a  part  of  the  record,  but  not  be- 
fore.     In  order  to  prevent  delay  the  statute  enables  the  Court  of 
original  jurisdiction  to  examine  it.  The  exceptions  become  part  of  the 
Nisi  Prius  record  and  the  postea^  but  no  further,  and  the  Court  are 
to  give  judgment  which  would  be  final,  or  arrest  the  judgment  or 
award  a  venire  de  novo,     A  case  has  been  cited  showing  a  writ  of 
error  on  judgment  entered  upon  arrest  of  judgment:  Anonymous  {a). 
The  old  mode  of  arrest  of  judgment  was  by  pleading,  and  the  Court 
omitting  to  give  judgment,  the  parties  were  told  to  go  thereof  with- 
out a  day :  Co  Lit,  288,  b.     The  Legislature,  in  passing  the  statute, 
had  in  view  a  difference  between  a  judgment  to  be  reviewed  in  error 
and  an  order  which  was  not  to  be  reviewed ;  for  if  it  be  construed 
otherwise,  its  object  would  be  frustrated,  and  instead  of  speeding  the 
party,  it  would  delay  him  and  increase  costs.  It  would  lead  to  a  useless 
trial,  namely,  the  second  one,  and  the  record  would  be  lengthened  by 
the  first  trial  appearing  upon  it.      The  defendants  contend  that  they 

(a)  1  Salk.  77. 
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E.  T.  1851.  have  a  vested  right  in  the  first  record;  but  it  is  well  settled  that  the 
Court  may,  by  a  new  trial,  deprive  a  party  of  ma  first  veraict ; 
therefore  there  is  no  absolute  rule  showing*  such  a  right  in  the 
defendant.  The  statute  never  intended  to  give  such  a  rig^t ;  it  waa 
passed  for  the  benefit  of  the  exceptant.  The  precedents  in  the  old 
books  setting  out  two  verdicts  cannot  control  the  practice  of  this 
Court  for  sixty  years,  it  not  being  contrary  to  justice. 

Defendants'  argument,  that  unless  this  motion  is  granted  there  is 
no  remedy,  is  shown  by  the  practice  of  the  Exchequer  Chamber  to  be 
not  well  founded.  A  writ  of  ern»>  is  an  original  proceeding,  to  which 
the  return  is  the  transcript  of  the  judgment  roll  made  up  according  to 
the  practice  of  tiie  Inferior  Conrt.  Plaintiff  in  error  ia  not  thereby 
conclusively  bound ;  he  assigns  error,  and  if  he  choose,  alleges  dimi- 
nution. It  is  a  pleading  showing  what  is  alleged  as  error,  and 
praying  a  certiorari  to  verify  it.  Plaintiff  in  error  thus  proceeds  to 
prove  his  allegation  of  error  and  obtain  the  matter  diminished: 
GuUy  V.  Exeter  (a)  ;  BateheUmr  v.  Pareotu  (6). 

In  Bichardtou  v.  MelUsh  (o),*Loid  Tenterden  observes  on  orders, 
but  says  he  has  no  power  to  review  them  sitting  in  a  Court  of  Error. 
That  was  an  api^cation  to  amend  judgment  roll  under  the  statute  in 
Court  below;  the  King's  Bench  reversed*  the  judgment;  the  judgment 
was. amended  afterwards;  then  error  to  the  House  of  Lords;  opinion 
of  Judges  as  to  appeal  against  amendments  by  Court  below.  This 
wsis  brought  before  the  Court  of  Eivev  by  allegation  of  diminution, 
and  the  orders  returned  thereon.  The  record-  was  not  altered  by 
insm^ting  the  order.  But  if  this  alteration  were  made,  the  Court  of 
Error  could  not  review  that  alteration.  Therefore  if  this  motion  be 
granted,  no  matter  whether  the  alteration  be  compatible  with 
principle  or  practice,  the  Court  of  Appeal  cannot  review  it.  Have 
the  Courts  of  Error  a  right  to  consider  the  order  of  vemre  de  funvo 
in  the  Court  of  original  jurisdiction  ?  If  the  award  be  in  the  nature 
of  a  judgment  or  interlocutory,  this  question  may  be  decided  on  the 
document  returned  to  the  certiorari :  King  v.  The  Qtteen  {d). 

Cmr.  ad.  vuU» 

(a)  5  M.  &  By.  457. 
(6)  Sty.  292;  Lord  Lyndhurst  in  note.       (c)  2  Bing.  335;  1  CI.  &  Fin.  224» 

(rf)  7  Q.  B.  R.  7»5. 
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The  motion  in  this  case  has  been  depending  since  last  Hilary  ^'^*      - 
Term.     The  importance  and  the  dtaniiilaeii  o£  the  qveslions  invoWed     ^^^b™^ 

,     ^  OF  EV Awe  8 

in  it  induced  ns  to  have  it  argaed  a  seoowl  time^  and  we  have  had    chabitibs 
all  the  assistance  which  the  learainff  and  tal^Ddb  o£  the  Bar  could 

^  BANK   OP 

afibrd  us.  ibslavd. 


It  is  necessary  for  me  shortly  to  recapitulate  the  proceediag^  that       ^*  ^2 
have  taken  place.     The  case  has  been  twice  tried  before  me ;  there 
was  a  ver^t  for  the  defendants  on  the  &8t  trial.     A  bill  of  excep- 
tions was  taken  by  the  plaiiiti£by  which^  on  argument,  was  allowed, 
and  a  tfemre  de  novo  entered  in  the  rule  book.      The  record  for  the 
second  trial  by  Nisi  Prius  was  made  up  without  noticing  the  first 
trial,  the  bill  of  exceptions  or  the  order  for  a  venire  de  novoy  and 
continuances  were  entered  by  vicecomee  non  misti  breve.  This  was  all 
done  according  to  the  piractioe  of  this  and  the  other  Courts,  which 
practioe  manifestly  imports  that  an  order  for  a  venire  de  novo  on  a 
bill  of  exceptions  is  to  be  deemed  similar  to  an  order  for  a  new  trial  on 
motioii,  addressed  to  the  dSacretion  of  the  Court.     On  the  second 
Nisr  Frins  record  there  was  the  second  trial ;  the  defendants  did  no( 
appear ;  the  plainlaflh  had  a  verdict  and  final  judgment.  The  defend- 
aoto  brought  a  writ  of  error,  and  I  returned  and  certified  a  transcript 
of  the  judgment^  which  was  enrolled*    The  plaintiflw  in  error  alleged 
(fiminutioB  in  respect  to  the  first  verdict,  bill  of  exceptaons  and  order 
for  a  venire  de  ifo«o,  and  having  obtained  a  aertiorarij  I  retunied 
the  original  Nisi  Prius  record,  bill  of  exceptions, /io«lea,  and  a  eopy 
of  the  order  for  a  venire  de  novo.    After  this  the  plaintiJfs  in  error 
moved  to  have  the  transcript  and  other  records  sent  back  to  this 
Court ;  this  having  been  done,  the  present  motion  was  made. 

I  pass  over  the  arguments  that  have  been  addressed  to  us  with  a 
view  of  showing  that  we  do  not  possess  the  power  of  making  the 
amendment.  I  do  so,  not  because  I  think  them  undeserving  of 
serious  consideration,  but  because  they  do  not  form  the  ground  on 
which  my  judgment  or  that  of  either  of  my  leaamed  Brethren  will  be 
founded. 

P.  ^  ceding  at  once  to  the  most  important  topic  involved  in  this 
motion,  I  regret  to  say  that  I  am  obliged  to  differ  in  it  from  the  other 
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E.  T.  1861.  Members  of  the  Court.      That  topic  is  the  construction  of  the  Irish 
Queen' g  Bench 
^^ — s<— — ^     statute  28  tr.  3,  c.  31.     The  question  it  gives  rise  to  is,  whether  an 

TRUSTEES 

OF  EVAKs's    ^^^^  '^^  *  ffenire  de  novo  pronounced  on  the  allowance  of  a  bill  of 
CHABiTiES    exceptions  is  to  be  considered  as  an  award  of  a  venire  on  matter  of 
BANK  OF     1^00^9  or  as  an  interlocutory  order  on  motion  addressed  to  the  dis- 
IRELAND,     cretion  of  the  Court  ?    If  the  Legislature  meant  that  the  award  of 
the  venire  was  to  be  of  record,  the  bill  of  exceptions  and  the  order 
for  the  venire  de  novo  should  have  been  recited  in  the  Nisi  Prius 
record,  and  have  constituted  a  part  of  the  record  of  the  final  judg- 
ment.   J£  the  Legislature  meant  it  to  be  as  an  order  on  motion,  it 
will  follow  that  the  first  trial,  verdict  and  exceptions  have  been 
properly  omitted,  that  the  record  of  the  final  judgment  should  not 
have  included  them,  and  that  the  motion  before  us  is  untenable. 

I  have  already  adverted  to  the  practice  of  the  Courts  in  confor- 
mity with  which  the  record  has  been  made  up.    I  have  no  reason  to 
doubt  its  uniformity  and  consistency.     I  admit  that  the  sanction 
which  it  gives  to  the  argument  of  the  plaintiffs  is  of  great  weight 
and  authority.    I  have  no  intention  whatever  to  detract  from  it, 
when  I  ibiy  that  I  wish  there  had  been  some  decision  or  dictum  to 
show  that  at  any  early  period  of  its  adoption  it  had  been  brought 
under  the  view  or  cognizance  of  any  of  the  Courts.    In  the  very 
recent  case  of  Kennedy  v.  Gregg^  though  we  were  not  called  on  to 
make  a  decision  affirming  its  validity,  its  existence  was  recognised 
so  far  as  regarded  the  manner  and  form  of  entering  the  continu- 
ances and  the  award  of  the  venire  de  novo  ;  but  it  will  be  seen 
from  my  judgment  I  assumed  that  the  practice  would  not  ultimately 
prevent  the  defendant  from  having  the  order  of  the  Court  allowing 
the  exceptions  examined  by  writ  of  error.    This  assumption,  on 
mature  consideration,  I  am  bound  to  say  was  not  well  founded,  and 
it  is  therefore  that  I  think  myself  entitled,  and  indeed  bound,  to- 
inquire  whether  this  practice,  however  strong  the  presumption  which 
it  justifies  of  contemporaneous  exposition,  be  or  not  a  violation  of  the 
plain  meaning  of  the  statute,  and  the  deprivation  of  an  important  right 
which  that  statute  confers  on  the  subject. 

In  considering  whether  it  does  or  not,  we  cannot  have  any  aid  from 
EngHsh  authorities.     In  England  the  course  of  proceedings  on  bills  of 
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exception  depends  on  the  Statute  of  Westminster;  so  it  would  in  E.  T.  185L 
Ireland  but  for  the  Act  of  the  28  G.  3,  c.  31.  By  the  Statute  of  West-   ^^^'^-^^f* 
minster  a  bill  of  exceptions  is  always  of  record,  and,  as  Chief  Justice 
De  Grey  says,   in  FahrigcLs  v.  Mostyn  (a),  *'  is  ordained  by  the 
Legislature  to  be  in  the  nature  of  a  writ  of  error,'^  that  is,  it  is 
an  allegation  of  error  on  the  final  judgment   of  the  Court,  and 
examinable  as  such.      In  Ireland   the   matter  of  the   exceptions 
imputes  error   to   the   verdict,  the  result  of  the  erroneous   direc- 
tion or  ruling  of  the  Judge,  which   the  Court  is  to  confirm   or 
set  aside  :  if  the  exceptions  be  overruled,  there  is  final  judgment ; 
if  allowed,  there  is  a  f>en\re  de  novo.    If  overruled,  they  must  form 
a  part  of  the  record ;  the  question  is,  are  they  not  equally  so  when 
they  are  allowed  ?     The  statute,  equally  applicable  to  both,  makes 
them,  in  my  opinion,  a  portion  of  the  record  before  the  Court  hears 
them  argued ;  for  it  enacts  that  the  bill  signed  by  the  Judge  shaQ 
remain  with  the  Clerk  of  Nisi  Prius,  and  be  incorporated  in  the 
poUeUy  and  returned  therewith  to  the  Court.     I  have  not  heard  any 
argument  to  raise  a  doubt  in  my  mind  that  this  makes  the  bill  of 
exceptions  a  part  of  the  record  ;  if  it  is,  the  decision  of  the  Court, 
whatever  it  is,  must  be  of  and  upon  the  record,  and  if  erroneous, 
liable  to  be  reversed  on  writ  of  error.     I  can  see  no  reason  why 
there  should  be  any  distinction  between  the  case  in  which  the  Court 
errs  in  setting  aside  a  verdict,  and  that  in  which  it  errs  in  confirm- 
ing it — a  practice  founded  on  such  a  distinction,  which,  in  the  one 
case  allows  the  decision  to  be  examined  and  reviewed,  and  in  the 
other  precludes  all  inquiry  and  appeal,  seems  to  me  to  be  both 
unreasonable  and  unjust.    Justice  requires  that  the  parties  injured 
in  either  case  should  have  the  same  means  of  redress,  and  I  see 
nothing  in  the  statute  to  warrant  the  practice  which  excludes  one  of 
them  from  complaining  by  suppressing  in  the  judgment  the  matter 
by  which  he  is  aggrieved,  and  substituting  for  it  a  series  of  fictitious 
continuances.     To  avoid  the  force  of  this  reasoning,  and  escape 
from  what  I  may  term  the  anomaly  of  dealing  so  unequally  and 
inconsistently,  it  is  argued  that  if  the  Court  have  done  unjustly  in 
awarding  a  venire  de  novo,  Ibe  party  whose  verdict  has  been  set 


(a)  2  Wm.  Blac.  929. 
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E.  T.  1651.  aside   maj   on   the  aecoad  trial    insist   that    the    Judge    should 

-    -  y  -  ■■  ^     adopt  and  repeat  tiie  direction  or  opinion  ^nuch  the  Court  had 

OF  s VANs's    '^^^'^^y  pTonouBced  to  be  wrong,  and  then,  by  taking  a  bill  of  ezoep- 

CHABiTiBS    tions,  secure  the  decision  of  the  question  by  a  superior  tribunal. 

BANK  OF      '^^^  ^^  mode  of  redress  may  in  some  cases  be  posnble,  I  do  not 

iBEi«AND.     deny ;  but  even  though  it  were  equivalent  to  the  right  of  directly 

impugning  the  enroneous  decision  by  bringing  a  writ  <^  error  (whidi 

for  obvious  reasons  I  think  it  would  not),  it  is,  in  my  opinioii,  not 

a  satisfactory  or  sufficient  answer  to  the  objection  that  the  second 

trial  was  had  under  an  order  which  was  wrong  in  directing  it,  and 

that  the  party  had  a  right  to  judgment  on  the  verdict  which  that 

order  had  set  aside.    I  wovid  further  add  that  this  practice,  which 

puts  a  venire  de  n&vo  or  a  bill  of  exceptions  on  the  same  footing  as 

an  order  for  a  new  trial,  is  open  to  the  objection  that  the  matter  of 

an  exception  that  would  warrant  a  venire  de  novo  in  one  case  would 

equally  do  so  in  the  other ;  except  therefore  that  the  decision  of  it  on 

the  record  were  to  be  followed  by  different  consequences,  that  is,  to 

be  subject  to  appeal,  I  can  see  no  XBason  for  putting  the  question 

on  record  at  all ;  indeed  the  vast  expense  of  doing  so  shows  tiiat 

there  nost  haTC  been  some  other  and  ulterior  purpose  which  would 

not  be  achieved  by  an  order  on  motion  for  a  new  triaL 

Having  stated  the  view  I  entertaia  of  the  construction  of  the  Irish 
statute,  and  of  the  practice  to  which  it  has  given  rise,  it  would  have 
been  sadsfactory  to  me  if  the  record  could  have  been  so  made  up  as 
to  enable  the  parties  to  have  this  important  question  decided  in  the 
Court  of  Excheqaer  Chamber  or  the  House  of  Lords.  If  it  shall 
be  finally  dedded  by  either  of  these  tribunals  that  the  practice  is 
ri^t,  and  that  the  order  aliowing  exceptions  is  to  be  acted  on  as  an 
order  on  motion  for  a  new  trial,  no  injury  oould  be  d<me  to  the 
plaintifis,  their  judgment  would  be  affirmed.  On  the  other  hand, 
while  the  record  remains  as  it  is,  the  consideration  of  this  most 
important  matter  is  utteriy  excluded  from  the  cognisance  of  a 
superior  tribunal ;  for  I  am  satisfied  that  even  if  diminution  were 
alleged  as  before,  and  the  record  of  the  bill  of  exceptions  and  ovder 
returned  by  certiorari,  the  plaintiff  in  4srror  oould  not  assign  error  in 
this  respect,  for  matter  cannot  be  assigned  for  error  that  contradicts 
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the  record t,Jaques  v.  C€Bsar(a)f  and  the  cases  there  referred  to.  E.  T.  1851. 

Queen*$  Bench 
That  such  a  Contradiction  would  exist,  is  obvious,  for  the  record     • ^^-^ 

.  TBUSTESS 

shows  continuances  of  the  original  venire  by  vicecomes  non  tntnt  ^^  evans's 
Ifrete  from  issue  joined  to  the  time  of  the  second  trial,  whereas  the 
proceedings  returned  would  show  that  the  venire  had  been  returned, 
a  trial  had  on  the  first  venire^  and  that  there  had  been  judgment  for 
the  plaintiff,  not  founded  as  the  record  states  it,  but  on  a  new  venire 
awarded,  upon  the  record. 

Under  the  impression  and  entertaining  the  opinion  I  have  ex- 
pressed, though  being  aware  that  my  learned  Brethren  differ 
from  me,  I  know  that  there  cannot  be  any  rule  on  this  motion, 
I  yet  feel  it  right  to  consider  whether  there  is  any  thing  to  prevent 
us  making  the  order  in  the  terms  required,  and  I  confess  that  I 
think  there  is,  and  that  though  possibly  the  objections  and  difficulties 
I  am  about  to  state  might  be  obviated  by  some  other  form  of  applica* 
tion,  yet  that  at  present  I  see  no  mode  by  which  the  Court  can  do  so* 
Now  when  I  look  to  the  record  of  the  judgment  which  is  enrolled, 
and  to  all  the  other  records  in  the  cause,  of  which  it  is  the  result  and 
summary,  I  cannot  see  how  the  officer  of  the  Court  could  execute 
the  order  sought  for.  It  has  been  stated  by  Mr.  Greene,  in  the  course 
of  his  able  and  learned  arguments,  that  what  he  requires  is  to  have  all 
the  matters  of  record  included  in  the  final  judgment,  and  that  he 
does  not  require  either  addition  or  alteration.  I  have  thready  stated 
enough  to  show  that  some  alteration  must  be  made,  for  several  of  the 
continuances  must  be  expunged,  and  their  place  supplied  by  the 
substitution  of  the  first  verdict,  bill  of  exceptions  and  venire  de  novo. 

But  waiving  the  consideration  of  this,  let  me  advert  to  that  im« 
portant  stage  of  the  proceeding  that  comAienced  when  the  verdict  was 
avoided  by  the  allowance  of  the  exceptions.  I  agree  with  the  defend- 
ants' Counsel,  and  therefore  now  assuming  that  the  new  trial  should 
have  been  by  force  and  authority  of  the  order  on  the  record  awarding 
a  venire  de  novo,  as  a  necessary  consequence  it  followed  that,  in  the 
Nisi  Prius  record  the  bill  of  exceptions  and  that  order  ought  to 
have  been  set  forth,  for  it  was  these  proceedings  in  the  interval 
between  the  first  and  second  trial  that  kept  the  cause  in  Court, 


vol..  1. 


(a)  2  Sannd.  101,  a. 
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E.  T.  185].  and  prevented  a  discontinuance,  so  that  their  omission,  and  the 

Queen'sBench  .        /.    .  ,  . 

>«— v-— /     entries  of  mceeomes  non  misit  breve  m  their  place,  made  this  record 

OF  Evans's    ^^^^d^^^*    ^  ^^^  ^^s  ^>  ^^^^  i^  seems  to  me  that  the  defendants 

CHARITIES    ought  to  havc  complained  of  this  while  it  was  in  the  power  of  the 

BANK  OF     ^^^^  ^  correct  it.    They  must  be  taken  to  have  known  it  when 

IRELAND*     served  with  notice  of  taial,  and  might  and  should  have  applied 

before  the  plaintiffs  were  entitled  to  judgment ;  but  thej  omitted  so  to 

do,  and  suffered  judgment  to  be  entered  by  default  on  the  poitea  on 

that  record ;  and  though  thej  afterwards  made  applications  to  the 

Court,  they  were  similar  to  the  present,  and  did  not  question  or 

complain  of  the  irregularity  of  the  Nisi  Prius  record. 

But  it  is  not  merely  as  an  irregularity  waived  that  I  now  regard  it 
The  order  we  are  asked  to  make,  however  general  in  its  terms,  must 
be  understood  in  the  execution  of  it  to  have  this  qualification,  namely, 
that  the  judgment  is  to  be  made  up  in  conformity  with,  and  not  in 
contradiction  to,  the  actual  record  of  the  proceedings  in  the  cause. 
Now,  whether  right  or  not,  the  Nisi  Prius  record  makes  the  original 
venire  awarded  immediately  after  issue  joined  the  authority  for  the 
second  trial,  and  the  officer  must  take  this  as  it  is.  He  has  no 
right  to  substitute  another  for  it,  or  to  make  up  the  record  of  the 
judgment  as  if  the  second  trial  were  hi^  by  the  authority  of  a  venire 
de  novo.  In  this  particular  therefore  the  order  we  are  asked  to  make 
could  not  ef^tuate  the  end  proposed,  nor  indeed  could  any  order 
do  so,  unless  the  officer  was  directed  to  have  no  regard  to  the 
Nisi  Prius  record  on  which  the  trial  was  in  fact  had,  and  which 
it  is  not  sought  to  amend  or  set  aside. 

These  remarks  are  sufficient  to  convey  my  reasons  for  thinking 
there  can  be  no  rule  on  this  motion.  I  may,  however,  state  another 
ground  for  the  same  conclusion.  The  judgment  on  the  second 
poeiea  is  enrolled,  and  there  is  no  application  to  vacate  or  open  the 
enrolment.  How  can  we  order  a  second  judgment  to  be  made  up  ? 
If  we  should  do  so  it  must  be  enrolled,  so  that  there  will  be  two 
judgments  in  the  case.  I  do  nbt  mean  to  say  that  the  Court  might 
not  provide  by  its  order  for  this,  or  allow  the  defendants  to  amend 
the  form  of  their  application.  It  shows,  however,  the  difficulty  And 
indeed  the  impossibility  of  complying  with  the  present  application, 
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and  the  extent  in  which  a  compliance  with  it  would  involve  the  £.  T.  1851. 

Queen*  s  Bench 

necessity  of  altering  the  existing  record.  ^^— v ' 

TRUSTEES. 
OF  EVANS's 

CrABIPTON,  J.  CHARITIES 

V. 

This  is  the  third  time  this  motion  substantially  has  been  brought  ^j^j^^  of 
before  the  Court.  Twice  it  was  refused.  The  first  motion  was  irelanb. 
before  judgment,  on  motion  calling  on  the  Court  to  direct  the 
officer  to  make  up  the  judgment  in  the  manner  sought  by  the  first 
notice.  That  motion  the  Court  refused.  After  judgment  the 
motion  was  renewed,  and  was  refused,  with  costs.  The  general 
course  of  the  Court  is  not  to  reconsider  on  the  same  materials  a 
motion  which  has  once  been  solemnly  decided,  and  so  also  in 
England  :  Ghreathead  v.  Bromley  (a) :  Schumann  v.  Wetiiher" 
hecui(b).  The  motion  is  now  made  for  the  third  time  upon  the  same 
materials,  but  under  new  circumstances.  The  judgment  being 
made  up  according  to  established  practice,  the  transmiss  went  to  the 
Court  of  Error.  There  the  defendants  (plaintiffs  in  error)  alleged 
diminution.  They  had  a  certiorari  from  that  Court,  and  in 
obedience  to  that  writ  the  records  now  sought  to  be  introduced 
into  the  roll  were  transmitted;  the  plaintiffs  in  error  then,  on 
their  own  motion,  had  these  records,  as  well  as  the  transmiss,  sent 
back  to  this  Court  to  enable  them  to  make  the  present  motion. 

It  has  been  argued  on  the  defendants'  part  that  the  last  order  of 
the  Court  of  Error  amounts  to  a  mandate  from  the  Superior  Court 
to  this  Court  to  make  the  amendment  sought  for.  But  this  is  a  mis- 
taken view  of  the  subject.  This  Court,  and  this  Court  only,  can 
deal  with  its  own  enrolments.  Over  them  the  Court  of  Error  has 
no  control,  and  accordingly  the  order  was  merely  to  send  back  the 
transmiss  to  the  Queen's  Bench,  no  doubt  to  enable  the  defendants 
to  make  this  motion.  The  case  of  Green  v.  Miller  (c),  if  we  wanted 
an  authority,  is  decisive  on  this  point. 

Much  argument  was  expended  to  show  that  the  postea^  and  the 
bill  of  exceptions  incorporated  therein,  was  a  record  of  the  Court ; 
and  no  doubt  it  is  a  record,  but  no  part  of  the  record  of  the  judg- 

(a)  7  T.  R.  455.  (6)  1  East,  537. 

(c)  2B.  &Ad.  781. 
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E.  T.  1 851.  pent.    On  the  same  principle  the  paHea  of  a  former  trial,  in  a  caae 

Queen  8  Bench 
r: — '     where  on  motion  a  new  trial  has  been  granted,  is  equally  a  record  of 

TRUSTEES 

OF  Evans's  ^^  Court ;  but  in  neither  case  is  the  postea  part  of  the  judgment^ 
CHABiTixs  unless  incorporated  into  the  roll.  The  word  "record"  is  used 
BANK  OF  sometimes  in  a  higher  sense,  and  sometimes  in  a  lower  sense.  In 
IBEI.AMD.  ^iie  higher  sense  it  means  the  roll  of  the  judgment  and  the  solemn 
record  of  the  proceedings  in  a  cause  from  its  commencement  to  its 
close.  In  a  lower  sense  it  means  all  the  orders  and  proceedings  of 
the  Court  which  are  recorded  in  their  books  or  upon  their  files ;  and 
so  we  speak  of  Nisi  Prius  records,  and  these  lower  records  which 
supply  the  materials  from  which  the  roll  itself  is  made  up.  The  case 
of  Mellish  y.  Richardson  illustrates  this  distinction,  and  demon- 
strates that  these  lower  records  are  not  the  subject  of  diminntion. 
Some  of  these  records  in  the  lower  sense  of  the  term  are  incorpo- 
rated or  abstracted  into  the  roll,  and  some  are  not ;  and  the  main 
question  involved  in  this  motion  is,  whether  the  first  poHea  recorded 
in  this  cause  should  have  been  incorporated  or  abstracted  into  the 
roll  of  the  judgment  ? 

This  leads  me  back  to  the  motion  now  before  us ;  and  in  ad- 
dition to  the  difficulties  pointed  out  bj  the  Chief  Justice,  I  see 
insuperable  obstacles  to  the  granting  of  the  defendants'  application. 
First,  the  judgment,  as  it  appears  upon  the  roll  and  in  the  transmiss, 
is  perfectly  regular.  It  is  founded  on  the  postea  and  verdict  therein 
recited,  and  not  at  all  upon  the  prior  superseded  postea  ;  and  it  is 
sought  by  the  defendants'  motion  to  incorporate,  under  the  name  of 
amendment  in  the  record,  another  postea  and  another  verdict  con- 
tradicting the  record  as  it  stands,  and  thus  introducing  of  necessity 
error  into  the  record.  That  is  one  principle  which  this  motion,  if 
granted,  would  violate :  Tyson  v.  Hillyard{a).  Secondly,  at  Com- 
mon Law  no  amendment,  however  minute,  could  be  made  in  the  roll 
after  the  first  Term,  and  the  Statutes  of  Amendment  apply  only  to 
cases  in  which  the  error  arises  from  the  misprision  of  the  clerks, 
and  where  the  amendment  is  to  support,  not  to  overthrow,  the  judg- 
ment. It  was  upon  the  argument  ultimately  admitted  that  the 
amendment  sought  could  not  be  made  under  the  Statutes  of  Amend- 

(a)  2Ld.  Raym.  1123. 
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menta  ;  and  the  case  was  rested  on  the  doctrine  of  diminution,  and  E.  T.  1851* 

Queen's  Bench 
the  Common  Law.  '  »— -v— ^ 

TRUSTEES 

The  argument  was  that  the  ^isi  pofieoy  incorporating  the  bill  of   ^^  evans's 
exceptions,  was  necessarily  part  of  the  proceedings  to  be  inserted  in    chabities 
the  judgment  roll.    The  doctrine  was  laid  down  in  strong  language,     bank  of 
It  was  said  that  it  was  a  matter  of  right  in  the  party,  and  of  duty     iRBiiAHO. 
in  the  Court,  to  have  the  first  postea  inserted  in  the  roll.    Indeed 
the  argument  was  that  the  defendants  had  a  vested  right  in  the 
verdict  which  they  had  got,  and  which  could  not  be  divested  by  sub- 
sequent proceedings.    The  result  of  this  argument  would  be  (and  it 
was  so  put  confidently  enough)  that  all  the  proceedings  afler  the 
award  of  the  venire  de  novo  were  coram  non  Judtcey  and'  utterly 
void.     No  doubt  it  was  presumed  that  the  award  of  the  venire  de 
novo  was  erroneous,  and  thai  the  defendants  for  their  argument  had 
a  right  to  assume  ;  but  what  a  monstrous  anomaly  is  this,  that  after 
a  bill  of  exceptions  allowed — afler  a  new  trial,  perhaps  a  new  bill 
of  exceptions,  perhaps  a  special  verdict — ^that  all  those  long  and 
expensive  proceedings  shall  be  held  to  be  mere  nullities  if  it  should 
turn  out  that  an  exception,  perhaps  unconnected  with  the  merits  of 
the  case,  should  have  been  erroneously  allowed.    I  put  this  case  to 
the  learned  Counsel  who  pressed  the  argument  upon  us : — Suppose 
an  action  upon  a  writing,  and  at  the  trial  the  defendant  objected  to 
receiving  the  writing  in  evidence  for  want  of  a  stamp,  or  that  the 
stamp  was  insufficient,  the  Judge  below  rules  in  favour  of  the  objec- 
tion, and  the  defendant  gets  a  verdict,  and  the  plaintiff  excepts  to 
this  ruling.    Suppose  then  the  Court  to  allow  the  exception,  thereby 
determining  no  stamp  to  be  necessary,  or  that  the  stamp  was  suffi- 
cient, the  Court  of  course  awards  a  venire  de  novo,  and  at  the 
second  trial  the  plaintiff /tto  majori  cautela  having  had  his  writing 
duly  stamped,  shows  a  clear  title  to,  and  gets  a  verdict  and  judg- 
ment, and  then  there  is  a  writ  of  error,  what  should  be  the  result  ? 
I  here  assume  the  ruling  of  the  Judge  below  to  have  been  right ; 
and  I  asked  whether  the  first  verdict,  founded  on  a  point  utterly 
remote  from  the  merits,  or  the  second  verdict,  founded  on  the  un- 
doubted merits,  should  prevail  ?     The  learned  Counsel  was  obliged 
to  answer  that  the  first  verdict  should  prevail,  the  proceedings  upon 
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CHABITIES 

V. 

BANK  OF 

IBXLANB. 


£.  T.  1851.  the  venire  de  novo  being  coram  non  Judice^  and  utterly  Toid ;  an£ 

^-'v '     if  his  argument  be  well  founded,  he  was  right  in  his  eondiuion^ 

OF  evahs's  Q^^'^^i^^  ^^^  unjust  as  it  seems  to  be.  This  is  but  one  of  manj 
similar  instances  which  may  be  put  of  gross  injustice  and  absurdity 
following  from  the  doctrine  to  which  I  refer ;  and  if  Us  principle- 
be  right  why  not  apply  it  to  a  new  trial  order  ? 

But  is  this  a  case  of  diminution  at  all  ?  I  think  it  is  as  clear  that  it 
is  not  a  case  of  diminution  as  that  it  is  not  a  case  for  amendments 
But  first  remove  the  argument  that  the  Court  of  Exchequer  Cham- 
ber has  decided  this  to  be  a  case  of  diminution.  The  eertiorarij  upon 
an  allegation  of  diminution  in  the  Court  of  Error,  generally  issues  as 
a  matter  of  course.  The  allegation  is  only  a  pleading,  as  the  allega- 
tion of  error  in  the  same  assignment  is  also.  The  records  or  pro- 
ceedings returned  in  obedience  to  the  certiorari  are  only  evidence  of 
the  assertion  of  diminution,  and  become  the  subject  of  consideration 
for  the  Court  above,  and  if  there  be  a  further  writ  of  error  to  the 
higher  Court,  for  its  consideration  also.  The  plaintiff  in  error  in 
this  case  did  not  call  for  the  consideration  of  the  Court  above  upon 
the  documents  sent  up;  but  voluntarily  and  of  his  own  motion 
got  an  order  to  send  back  these  documents,  as  well  as  the  transmiss, 
to  this  Court,  in  order  to  enable  him  to  make  lus  motion  for  amend- 
n^ent  here.  It  is  therefore  now  for  this  Court  to  decide  whether 
there  has  been  diminution  as  alleged,  or  whether  the  defendants 
have  now  a  right  to  have  these  documents  inserted  into  the  roll  of 
the  judgment,  or  whether  it  would  be  a  sound  exercise  of  evea 
discretion  (if  any  we  have)  to  comply  with  the  defendants'  applica- 
tion. 

But  again  I  say  this  motion  is  not  only  of  the  first  impression,  but 
it  calls  upon  the  Court  to  violate  its  uniform  and  established  prac^ 
tice.  It  is  a  motion  against  the  practice  of  this  Court  and  of  the 
other  Law  Courts  of  this  country.  This  after-search  and  investiga- 
tion is  certified  to  us  by  the  Master  of  the  Court.  One,  and  only 
one,  deviation  from  this  course  of  practice  is  found  upon  our  reoorda  ; 
that  is  the  case  of  Howard  v.  Skaw^  which  was  three  times  tried 
in  this  Court.  The  first  trial  was  in  the  year  1843,  when  there  was 
a  verdict  for  the  plaintiff  got.    That  verdict  was  set  aside  upon 
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ifiotion.  There  was  a  aecond  trial  in  1846,  when  there  was  a  verdict  E.  T.  1851. 
for  the  defendant,  subject  to  a  bill  of  exceptions  taken  by  the  plain-     v..— ..^ f 

TRUSTEES 

tiff.    The  exceptions  were  allowed,  and  a  venire  de  fMvo  was   ^^  Evans's 

awarded  in  Easter  1846.   There  was  then  a  third  trial,  at  which  the    chabities 

defendant  c^tc^  not  appear ^  and  judgment  was  marked  for  the  plain-     3  akk*  of 

tiff.     The  parties  at  this  stage  of  the  proceedings  were  desirous     Ireland. 

without  further  delay  to  have  the  opinion  of  the  Court  of  Error  upon 

the  important  questions  appearing  on  the  bill  of  exceptions ;  but  if 

the  judgment  were  made  up  according  to  the  practice  of  the  Court,  the 

bill  of  exceptions  would  not  appear  upon  the  record,  or  the  transmiss. 

The  parties  (the  of&cer  declining  to  depart  from  the  established 

practice)  entered  into  a  consent  to  have  the  record  made  up  so  as 

to  include  the  bill  of  exceptions  in  it ;  but  the  officer  could  not  act 

upon  the  mere  consent  of  the  parties  without  the  authority  of  the 

Court,  and  thereupon  Judge  Burton  (in  Chamber)  was  moved  to 

make  the  consent  a  rule  of  Court;  and  accordingly  he  made  the 

order,  and  thereupon  the  officer  made  up  the  record  according  to  the 

consent  rule.     This  record,  however,  did  not  go  before  the  Court  of 

Error,  for  the  judgment  was  subsequently  vacated  by  consent.    This 

single  case  of  deviation  demonstrates  what  the  practice  of  the  Court 

is,  and  that  such  a  record,  as  the  defendants  now  insist  that  they 

have  a  right  to,  could  not  be  made  up  without  the  consent  of  the 

parties^  and  without,  in  addition,  the  order  of  the  C!ourt. 

Here  then  is  the  established  and  uniform  practice  of  the  Court, 
which  this  motion  calls  upon  us  to  violate ;  and  I  add,  it  is  a  prac- 
tice founded  on  and  consistent  with  the  statute  (the  28  (?.  3,  c  31), 
by  virtue  of  which  bills  of  exceptions  are  examinable  in  the  Court 
below.  Until  this  statute  in  Ireland  (and  still  in  England)  a  bill  of 
exceptions  was  only  examinable  in  a  Court  of  Error.  Though  no 
part*  of  the  record  itself,  by  the  statute  of  13  Edw,  1  (stat.  1,  c.  31) 
it  is  annexed  to  the  record,  and  the  Court  of  Error  is  compelled  to 
pronounce  judgment  upon  the  record  and  exceptions  as  if  they  were 
part  of  the  roll.  To  remedy  the  delay  and  expense  consequent  upon 
the  necessity  of  a  writ  of  error,  and  to  give  the  parties  the  opportunity 
of  having  a  cheap  and  expeditious  examination  of  the  bill  of  excep- 
tions, the  Irish  statute  of  28  (?.  3,  c.  31,  was  passed.    That  statute 
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£•  T.  1851.  directs  the  bill  of  exceptions  to  be  incorporated  with  the  posiea, 

Queat'gBench        ,  .      .         ,      ^  ,    ,  ,      .  ... 

v—— v^ — *     and  It  gives  the  Court  below  anthonty  to  examine  the  exceptions, 

OF  Evans's   **  ^*^  give  Judgment  ihereon^  or  make  such  order  either  by  arrestiDg 
GHABiTiss   <<  the  judgment,  granting  a  venire  facias  de  novo  or  otherwise^  as 
BANK  OF     "^^^^  ^^  agreeable  tojusHee!*  This  enactment  appears  to  have  been 
iBELAND.     most  accurately  framed ;  it-  briefly  but  clearly  provides  for  every 
case— first,  where  judgment  is  to  be  given ;  secondly,  tohere  judg- 
ment is  to  he  arrested;  and  thirdly,  where  a  new  trial  is  to  take 
place  ;  and  one  cannot  fail  to  observe  the  contrast  between  the  terms 
judgment  and  order  in  this  short  enactment.    The  Court  may  give 
judgment  for  the  party  having  the  verdict  upon  disallowing  the 
exceptions,  or  they  may  arrest  the  judgment,  that  is,  refrain  frmn 
giving  any   judgment  as  between  the  parties  upon  the   verdict 
returned ;  or  they  may  make  order  for  a  venire  de  novo,  or  others 
wise,  as  may  be  agreeable  to  justice. 

It  is  admitted  by  both  parties  that  no  writ  of  error  lies  upon  the 
awigrd  of  a  venire  de  novo  by  the  Court  below ;  that  was  decided  in 
Kennetfy  v.  Chegg^  and  to  hold  otherwise  would  be  to  defeat  the 
object  of  the  statute.  The  award  of  a  venire  de  novo  is  but  an 
order;  it  is  no  judgment,  and  in  substance  is  the  same  as  an  order 
for  a  new  trial:  the  difference  only  seeming  to  be  that  the  latter 
order  is  made  upon  the  Judge's  notes,  and  the  former  is  made  upon 
the  examination  of  the  bill  of  exceptions  under  the  statute*  But 
still  it  is  only  an  order ;  it  is  made  not  upon  matter  of  recoid  but 
upon  facts  entered.  And  I  may  here  observe  that  if  the  vested 
right  to  a  verdict,  so  strongly  contended  for  by  the  plaintifb'  Coun- 
sel, did  really  exist,  it  seems  strange  that  in  the  great  majority  of 
cases  in  which  a  new  trial  is  ordered,  this  vested  right  should  be  so 
totally  disregarded. 

The  nature  of  an  exception  is,  I  think,  overlooked ;  it  is  confined 
to  a  single  point ;  it  complains  of  the  trial,  of  some  erroneous  ruHng 
or  direction  of  the  Judge,  but  goes  not  to  the  whole  case ;  whereas 
the  defendants'  argument  rests  much  upon  the  ground  that  the 
whole  of  the  case  is  involved  in  the  validity  or  invalidity  of  the 
exception. 

The  examination  of  the  statute  itself  and  its  terms  would  lead  mc 
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to  the  inference  that  the  Legislature,  whose  object  by  this  enactment  E.  T.  1851. 
,    .         ,  ,  ,  *       ,    ,         ,  ^        QueexCsBeneh 

ivas  to  obviate  delay  and  costs,  never  contemplated  that  the  order     '^.^y— -> 

for  a  venire  de  navOy  founded  on  the  bill  of  exceptions,  was  to    ^^  evans's 
involve  such  tedious  and  expensive  proceedings  as  the  defendants'    charities 

V, 

construction  would  necessarily  involve,  but  that  it  was  to  follow,  as      bj^j,^  qf 
nearly  as  might  be,  the  analogy  of  the  order  for  a  new  trial  upon     Ireland. 
motion.     That  analogy  has  been  constantly  followed  in  practice — 
a  practice  of  above  sixty  years'  standing,  and  a  practice  founded 
upon  the  first  construction  of  the  statute,  bringing  it  within  Lord 
Coke's  rule,  voten^oranea  ^xposUio  forHesima  est, 

.Whether  a  writ  of  error  lies  from  an  order  to  arrest  the  judg- 
ment, has  been  made  a  question ;  and  there  were  cited  two  cases 
in  the  English  Exchequer  Chamber  in  which  such  writs  were 
idlowed;  but  giving  no  opinion  on  that  subject,  I  observe  that 
there  is  this  marked  distinction  between  an  order  to  arrest  the 
judgment  and  an  order  for  a  tenire  de  nof^o,  namely,  that  the  former 
is  a  JhuU  arder^  and  the  latter  is  merely  interlocutory.  The  prac- 
tice of  the  Court,  and  the  cotemporaneous  exposition  of  the  statute 
of  28  G.  3,  and,  I  will  add,  the  sound  construction,  is  against  the 
defendants'  motion ;  and  while  noticing  the  practice  and  the  statute 
of  28  G.  3,  let  me  here  advert  to  the  opinion  of  Lord  Chancellor 
Cottenham  upon  this  subject,  when,  considering  the  case  of  Galwey 
v.  Baker(a\  his  Lordship  says : — *^  The  Irish  Act,  in  some  respects, 
'^alters  the  mode  of  proceeding,  and  gives  power  in  matters  relating 
<<  to  bills  of  exceptions ;  but  whether  it  really  alters  the  mode  of 
*' proceeding,  so  fsur  as  to  justify  the  course  here  adopted,  is  a  ques- 
*^tion  that  may  be  somewhat  doubtful.  It  may,  on  this  subject,  be 
^material  to  inquire  what  has  been  the  usual  course  of  proceeding 
^'  m  Ireland^  and  what  has  in  this  way  been  the  interpretation  put 
**  by  the  Courts  on  the  statute.  It  is  obvious  that  it  is  a  wholesome 
^exerdse  of  power,  to  prevent  the  unnecessary  expense  of  parties 
^' going  down  to  another  trial  when  the  result  is  settled  by  the  law 
^  beforehand."  There  giving  force  to  the  practice  and  to  the  inter' 
pretation  of  the  statute  manifestly  pursued  in  the  practice  of  the 
Courts. 

(a)  7  CI.  &  Fin.  396. 

VOL.   1.  54       L 
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£.  T.  1851.       But  it  is  said  to  be  hardship  to  deprive  the  defendants  of  a 

Queen*  sfiench 

V— V— ^      verdict   hj  an    order    which    may   be  an   erroneous   one.      Two 

TRUSTEES 

OF  Evans's    ^"^^^^^  '°^J  ^  given  to  this  complaint.     The  hardship  (if  it  be 

CHARITIES    one)  occurs  in  every  case  in  which  a  new  trial  order  is  made — 

BANK  OF     ^^^  '®'  ^°  ^^  great  majority  of  cases  in  which  a  second  trial  takes 

IRELAND,    place.     Secondly — The  party  has  his  remedy;  in  this  instance  he 

chose  to  waive  it.     He  may  appear  at  the  second  trial — he  may 

have  his  bill  of  exceptions  or  a  special  verdict,  and  thus  take  his 

case  on  to  the  highest  tribunal.    This  was  the  defendants'  obvious 

and  legal  and  proper  course ;  and  if  they  deliberately  passed  it  by, 

they  cannot  now  be  heard  to  complain. 

The  English  authorities  are  little  applicable  to  this  case.  In 
England  the  bill  of  exceptions  comes  only  before  a  Court  of  Error, 
and  comes  as  part  of  the  record  by  the  Statute  of  Exceptions.  Here 
it  is  only  part  of  the  postea  for  the  examination  of  the  Court  itself. 
An  award  of  a  venire  de  natfo  by  a  Court  of  Error  is  necessarily  upon 
the  record.  An  award  of  a  venire  de  novo  by  an  Inferior  Court  must 
also  appear  on  the  record,  for  such  a  Court  cannot  order  a  new  trial. 
Again,  wherever  from  the  nature  of  the  previous  proceedings  in 
one  of  the  Superior  Courts,  the  award  of  a  venire  de  novo  appears 
on  the  record,  as  in  the  case  of  a  defective  special  verdict,  the 
award  of  a  venire  de  novo  must  be  examinable  by  a  Court  of  Error; 
and  the  English  cases  relied  on  as  furnishing  analogies  to  support 
the  defendants'  view  are  all  cases  referring  to  one  or  other  of  these 
classes.  But  where,  as  here,  the  award  of  the  venire  is  not  by  a 
Court  of  Error,  not  at  Common  Law  upon  matters  appearing  on 
the  record,  but  was  a  statutable  venire  de  novo  to  cure  the  mistake 
of  a  Judge  at  Nisi  Prius,  it  would  be  defeating  the  object  of  the 
statute,  after  long  and  expensive  proceedings  founded  upon  the 
award  of  the  venire  de  novo,  to  hold  that  all  these  should  go  for 
nothing. 

But  even  in  England,  whatever  may  have  been  the  practice  and 
course  of  precedent  in  ancient  times,  we  have  the  high  authority  of 
Sfirjeant  Williams  for  the  position  that  the  modem  practice  is  to 
leave  out  in  making  up   the  record  the  first  posiea  altogether: 
Greene  v.  Cole  (a)  ;  and  he  makes  no  distinction  between  the  cases 

(a)  2Saimd.  note  S,  253. 


COMMON  LAW  REPORTS.  J  427 

of  a  new  trial  upon  the  award  of  a  venire  de  novo  and  a  new  trial  £•  T.  1851. 

Queen*»  Bench 
upon  motion,  although  the  case  before  him  was  a  case  of  error  from      v ' 

TRUSTEmS 

an  Inferior  Court.     This  I  take  to  be  a  most  important  authority.         ^^  ^v^jjg'g 
There  is  but  one  other  topic  to  which  I^'shall  advert ;  that  is,  to    charities 

V, 

the  consequences  of  such  an  order  as  that  now  sought  for.     If  we      ^^i^k.  of 
complj  with  this  motion  it  will  be  to  introduce  incurable  error  into     Ireland. 
the  record,  and  thus  defeat  the  plaintiffs'  action  altogether.  Whereas, 
if  the  plaintiffs'  grievance  be  really  examinable  by  a  Superior  Court, 
they  had  the  authority  of  King  v.  The  Queen  for  having  the  opinion 
of  the  Court  of  Error  upon  it ;  and  perhaps  that  may  be  still  open  to 

them. 

* 

On  the  whole,  therefore,  I  think  this  motion  is  in  form  and  in 
substance  against  the  established  practice  of  this  Court,  contrary 
to  the  spirit  of  the  statute ;  and  its  effect,  if  granted,  would  be 
ruinous  to  the  plaintiffs,  and  extremely  injurious  to  the  adminis- 
tration of  justice. 

Perrin,  J. 

I  think  this  motion  ought  to  be  refused.  There]  is^no  difference 
in  opinion  in  this  case  as  to  the  settled  rules  which  govern  pro- 
ceedings growing  out  of  cases  on  writs  of  error.  But  it  is  not 
every  proceeding  of  record  in  the  Court  below  which  can  be 
brought  up  on  a  writ  of  error.  That  which  forms  no  part  of 
the  roll  is  not  removable  on  a  writ  of  error.  Many  instances  may 
be  given  of  this;  but  the  ordinary  case  is  quite  germain  to  the 
matter.  Where  an  order  for  a  new  trial  is  granted,  it  is  no  part  of 
the  roll ;  still  it  is  put  on  the  records  of  the  Court,  but  it  forms  no 
part  of  the  record  on  which  the  judgment  is  given.  As  soon  as  the 
order  is  made  setting  aside  the  verdict,  it  ceases  to  be  in  effect  upon 
the  record ;  so  in  my  judgment,  when  exceptions  have  been  allowed, 
ihej  cease  to  be  in  effect  on  the  record.  It  is  quite  different 
firom  an  order  on  an  unsatisfactory  special  verdict.  So  an  order 
made  to  arrest  the  judgment  is. quite  distinguishable  from  the 
present ;  for  it  is  an  order  not  on  the  postea  but  on  the  pleadings 
on  the  whole  record. 

The  order  here  is  no  judgment,  it  is  merely  an  allowance  of  the 
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E.  T.  1851.  exceptions  which  neither  appear  on  the  record  or  on  the  rolL     Thejr 
*«.— y-*.^     do  not  appear  on  record  in  any  Court  in  Ireland  since  the  statute, 

TRUST'££S 

OF  EVAns's  ^°^  ^  ^°^  ^^^  years  before  the  passing  of  the  statute  the  practice 
CHABiTiES  of  placing  them  on  the  record  did  not  exist.  There  is  a  case 
BANK  OF  i^cpoi^^  ^  ^^^  y^i*  1686,  in  which  this  very  proceeding  was 
IRELAND,  taken.  In  Howard^  Fleas  side  Exchequer  (which  although  not 
a  book  of  authority,  yet  as  written  by  an  officer  of  the  Court, 
must  have  some  weight  as  to  the  practice  of  the  Court  at  that 
time),  it  is  said  in  vol.  1  p.  342,  "  In  the  case  of  Lessee  of 
'^Desminyers  ▼.  The  Bishop  of  Killala^  in  this  Court,  Easter 
«  Term  1686,  the  defendant  obtained  a  verdict  at  the  Assizes ;  the 
'^  plaintiff  brought  a  bill  of  exceptions,  and  the  defendant  being  served 
**  with  the  draft  or  the  dominicals  of  the  exceptions  in  order  to  have 
*'  them  settled,  and  delaying  to  return  them,  the  plaintiff  on  Counsel's 
«  motion  obtained  an  order  for  the  defendant  to  bring  in  the  bill  of 
"  exceptions  the  next  day,  or  that  judgment  should  go  against  the 
"  casual  ejector."  And  again,  "  If  the  plaintiff  obtains  a  verdict  on 
'*  a  trial  by  Nisi  Prius,  and  the  defendant  brings  a  bill  of  exceptions ; 
"  or  if  the  defendant  obtains  a  verdict  and  the  plaintiff  brings  a  bill 
'*  of  exceptions,  if,  in  either  case,  the  bill  of  exceptions  be  adjudged 
"  good,  the  Court  above  will  set  aside  the  verdict,  and  in  either  case 
"  the  plaintiff  may  move  by  his  Counsel  instanter  for  a  venire  fadas 
''  de  fWDOy  and  the  Court  will  grant  it  to  him ;  but  if  the  Court 
'*  above  overrule  the  bill  of  exceptions,  they  will  give  judgment 
"for  the  party  who  obtained  the  verdict  instanter  and  without 
''further  motion."  There  it  is  the  record  on  which  they  give 
judgment,  but  not  on  the  exceptions  which  are  overruled.  And 
he  adds,  '*  But  if  the  party  against  whom  the  judgment  is  given 

• 

'*  thinks  himself  aggrieved,  he  may  bring  his  writ  of  error  to  remove 
''the  judgment  and  proceedings  into  the  Exchequer  Chamber." 
The  notion  from  begining  to  end  appears  to  have  been  that 
although  you  might  remove  a  bill  of  exceptions  to  the  Court  of 
of  Error,  and  have  them  there  considered,  yet  the  Court  conceived 
before  they  parted  with  the  postea^  and  before  they  gave  judgment 
below  upon  the  verdict,  they  might  proceed  to  discuss  on  motion 
the  matter  of  the  exceptions;   accordingly  in  p.  338  he  says: — 
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'*  When  a  bill  of  exceptions  is  taken  to  the  opinion  of  the  Judge  on  £.  T«  1851.. 

'^ a  tiial  by  Nisi  Prras,  the  exceptions  are  to  be  argued  before  the     ^— — v-— ^ 

''Judges  of  the  Court  from  whence  the  record  issued  (that  is  not    Qy^vAws's 

''  treating  them  as  the  subject  matter  of  a  writ  of  error) ;  for  as    charities 

"  the  Judge  upon  such  trials  cannot  give  judgment,  but  the  judg-     ^j^^^^  op 

"  ment  must  be  given  by  the  Court  above  upon  th^  return  of  the     ibj^land. 

"posteOf  if  therefore  on  such  trials  a  bill  of  exceptions  be  tendered 

"  and  allowed,  the  Court  will  upon  application  for  that  purpose 

'* defer  their  judgment  until  the  bill  of  exceptions  be  disposed  of; 

"  and  give  judgment  or  set  aside  the  verdict  and  grant  a  new  trial, 

''as  the  case  is.    But  when  a  biU  of  exceptions  is  taken  to  the 

''  opinion  of  the  Court  upon  a  trial  at  bar,  the  Court  will  {as  usual) 

"  immediately  give  judgment,  saving  that  point  to  which  the  bill  of 

^*  exceptions  is  taken ;  and  therefore  in  this  case  the  bill  of  excep- 

*'  tions  with  the  record  of  the  judgment  are  to  be  removed  by  writ 

'*  of  error  into  the  Exchequer  Chamber  there  to  be  argued  before 

"  the  Judges  thereof,  who  will  either  affirm  or  reverse  the  judgment 

"as  they  see  reason.   Besides,  as  a  trial  at  bar  is  had  in  presence  of 

"  all  the  Judges  of  the  Court,  it  should  seem  absurd  to  argue  excep- 

*'  tions  before  them  when  they  had  already  given  their  opinion  upon 

"  the  matter  of  exception.   Sed  qutere^  for  in  the  case  of  Lessee  Hill 

^^  and  wife  v.  Geatrakes  (HiL  1707),  in  this  Court,  a  bill  of  excep- 

« tions  was  taken  to  the  opinion  of  the  Court  on  a  trial  at  bar,  and 

"  the  exceptions  were  argued  before  the  same  Judges  who  tried  the 

« cause."    I  allude  to  this  not  as  an  authority,  but  as  the  report  of 

the  practice  of  all  the  Courts  stated  by  Mr.  Howard^  who  at  that 

lame  held  a  high  office  in  the  Court  of  Exchequer,  and  there  is  no 

reason  to  doubt  that  such  was  the  practice  previous  to  the  passing 

of  the  Act. 

Then  the  Act  of  28  G.  3,  c.  31,  was  brought  in  by  Mr.  CNeil, 
a  very  eminent  lawyer,  and  at  that  time  several  distinguished 
lawyers  were  Members  of  the  House  of  Lords,  Lord  Clare,  Lord 
Carleton,  Lord  Telverton,  Lord  Eilwarden  and  Lord  Chancellor 
Ponsonby.  This  Act  was  the  subject  of  reports  and  discussion, 
and  from  that  time  down  to  the  present  the  same  practice  which 
then  existed  was  pursued,  though  not  in  terms  continued  by  the 
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OF  Evans's 

CHARITIES 

V. 
BASK    OF 
IRELAND. 


E.  T.  1851.  Act.     The  Act  recites,  ''Whereas  it  has  been  holden"  (it  does 

Queen'sBench  ,     ,        .     ,  ,  .     . 
. '     not  say  whereas  the  law  is,  but  whereas  it  has  been  holden),  "  that 

'*  bills  of  exceptions  taken  to  the  opinion  of  a  Judge  at  Nisi  Prios 
''are  not  examinable  in  the  Court  in  which  the  action  is  brought, 
"and  can  only  be  examined  upon  a  writ  of  error  brought  in  a 
"  Superior  Court,  whereby  the  party  offering  such  bill  of  exceptions 
"  is  subject  to  great  delay  and  costs ; "  it  then  enacts,  "  That  it 
"  shall  be  sufficient  if  the  Judge,  to  whom  such  bill  of  exceptions 
"  shall  be  tendered,  sign  same,  and  that  it  shall  not  be  necessary  for 
"  him  to  put  his  seal  thereto,  and  that  such  bill  of  exceptions  so  signed 
"shall  remain  with  the  clerk  of  Nisi  PriuSj  and  be  incarporaied  in 
"  the  postea,  and  be  relumed  therewith  to  the  Court  in  which  the 
"  action  is  brought,  which  Court  shall  have  authority  to  examine 
"same  and  give  judgment  thereon,  or  make  such  order  either  by 
"  arresting  the  judgment,  granting  a  venire  facias  de  novo,  or  other- 
"  wise,  as  shall  be  agreeable  to  justice." 

It  appears  to  me  that  such  an  order  as  this  is  plainly  distinguish- 
able from  a  judgment.  In  Lord  Trimiestown  v.  Kemmis,  Chief 
Justice  Tindal,  expressing  the  opinion  of  the  Judges  as  to  whether 
the  Court  of  Exchequer  Chamber  had  a  larger  power  in  adjudi- 
cating upon  a  cause  brought  before  it  by  writ  of  error  after  a  biU 
of  exceptions  tendered  than  a  Court  of  Error  in  England,  says : — 
"  The  object  of  the  Act  of  28  Cr.  3,  c.  31,  is  clearly  expressed  by 
"the  preamble  to  be,  to  enable  the  Court,  in  which  the  action  is 
"  brought,  to  examine  the  exceptions  to  the  opinion  of  the  Judge  at 
"  Nisi  PriuB,  instead  of  removing  the  same  by  writ  of  error  into  a 
"  Superior  Court ;  and  for  that  purpose  the  statute  enacts  that  the 
"bill  of  exceptions  shall  be  incorporated  in  the  postea^  and  be 
"  returned  therewith  to  the  Court  in  which  the  action  was  brought, 
"which  Court  shaU  have  authority  to  examine  the  same  and  give 
"judgment,  granting  a  venire  facias  de  novo,  or  otherwise,  as  shall 
"be  agreeable  to  justice.  Now,  in  the  first  place,  this  statute  does 
"  not  relate  to  the  Court  of  Exchequer  Chamber,  but  merely  gives 
"  to  the  original  Court  in  which  the  action  was  brought  the  power 
"to  deal  with  a  bill  of  exceptions,  which  it  did  not  before  pos- 
"  sess ;  and  in  the  next  place  we  are  of  opinion  that  it  gives  no 
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*^  authority  to  that  Court  to  proceed  upon  any  other  rule  or  ground  E.  T.   1 85 1 . 

Queen* »  Sendi 
**of  decision  than  that  which  before  belonged  to  the  Court,  and     * v— -^ 

TRUST££S 

**  governed  the  decision  upon  a  bill  of  exceptions.     For  the  words    ^^  evans's 
***to  give  judgment  thereon'  mean  either  for  the  plaintiff  or  de-    charities 
"fendant,  according  to  the  merits  of  the  exceptions.     The  words     b^^^  op 
"  *  to  order  judgment  to  be  arrested  *  mean  only  in  case  any  matter     ibeland. 
"appears  on  the  record  of  the  action  which  calls  upon  the  Court 
"so  to  do  ;  the  words  'to  grant  a  venire  facias  de  novo*  mean 
"  the  ordinary  judgment  where  the  exceptions  are  allowed  ;    and 
"the  words  *or  otherwise  as  shall  be  agreeable  to  justice'  mean 
"  that  the  Court  shall  make  any  other  order  which  the  consideration 
"  of  the  bill  of  exceptions,  as  a  bill  of  exceptions,  calls  upon  them 
"  by  law  to  make."     That  does  not  convey  the  power  to  make  such 
other  order ;  I  would  say,  having  all  the  matters  before  them  incor- 
porated in  the  poetea^  they  must  make  such  order  thereon,  that  is, 
upon  the  whole  matter  before  the  Court.  Thus  we  have  the  strongest 
instance  of  cotemporaneous  exposition,  and  the  language  of  the  sta- 
tute would  lead  directly  to  show  that  the  Legislature  were  aware  of 
the  existing  practice ;  and  from  that  time  to  the  present  there  has 
been  no  instance  of  a  proceeding  in  any  other  way. 

As  to  the  effect  of  the  rule,  it  may  be  hard  on  the  defendants,  at 
the  same  time  it  would  have  been  no  great  hardship  for  them  to 
have  appeared  at  the  second  trial.  Again,  if  all  these  matters  were 
to  be  embodied  in  the  record,  it  would  be  a  manliest  denial  of  justice. 

I  therefore  think  the  rule  should  be  refused.  The  statute,  I 
think,  imports  and  adopts  the  ancient  practice  of  every  Courts  so  fJEir 
back  as  the  year  1686,  and  has  been  since  followed  by  every  Court. 
The  statute  makes  the  exceptions  part  of  the  postea,  and  where  they 
are  allowed  they  ought  not  to  appear  on  the  record  ;  and  the  party 
suffers  no  injury  except  by  his  non-attendance  at  the  second  trial. 
I  therefore  am  of  opinion  that  this  motion  ought  to  be  refused. 

No  rule.* 

*  Mr.  Justice  Moore  decUned  taking  any  part  in  the  dedaon  of  this  caae,  as 
he  had  been  origiiially  one  of  the  CouDflel  engaged. 
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E.  T.  1851. 


LEAHY  V.  MALCOMSON  and  others. 


April  15. 


Where  a  de-  J.  D.   FiTSOBBALD  (with  him  Meagker)  moved  on  part  of  the 
fendaat   ob- 
tained  an       defendants,  that  the  plaintiff  be  stayed  proceeding  further  in  this 
intopleader 
order  Btaving  cause  ;  or  that  so  much  of  the  declaration  as  complained  of  the 

a  plaintiff  uom   %         •         j*  -b.^i 

proceeding  in  detention  of  the  goods  therem  referred  to  be  struck  out,  on  the 

trorer  for  oer-  S'^^i'^^  ^^^  ^^  bmoa  was  a  violation  of  an  order  of  the  Court  of 

^d§S^t«2S  Exchequer  of  the  16th  of  July  last. 

l^oSd^^be^  It  appeared  from  the  affidavits  that  the  defendants  were  the  pro^ 

^^i»  ^  ^    prietors  of  steam  vessels  trading  from  London  to  Dublin,  and  that 
plaintiff,  and 

which  were  in  in  March  1850  some  packages  containing  furniture  and  other  goods 

pnianance   of 

andi  otder  re-  were  shipped  for  Dublin  hj  the  plaintiff  on  board   two  of  the 

tnmedy    the 

plamtUb  were  defendants'  vessels,  the  '<  Ranger  **  and  the  '^  Citizen."     On  the 

reatnined  pro- 

aecating  ano-  arrival  of  the  ** Ranger"  the  Captain  was  served  with  a  notice 

the  non-deli.  ^  ^  person  named  Richardson,  claiming  property  in  these  goods, 
^o^  w^in  ^^^  cautioning  him  parting  with  the  possession  of  them ;  a  person 
a^rosaonable  n^med  Grood  also  made  a  similar  claim.  On  the  1st  of  May  two 
writs  out  of  die  Court  of  Exchequer,  at  the  suit  of  the  present 
plaintiff,  were  served  on  the  defendants,  and  appearances  were  duly 
entered  thereto,  and  declarations  in  trover  filed  against  the  defend- 
ants for  these  goods.  On  the  29th  of  June  a  conditional  order  was 
obtained  by  the  defendants  under  the  Interpleader  Act,  caDing  on 
the  claimants  Good  and  Richardson  to  interplead.  Good  made  an 
affidavit  in  support  of  his  claim;  but  neither  he  or  Richardson 
appeared  on  the  hearing  of  this  order,  and  an  order  was  made  by 
Richards,  B.,  in  Chamber,  that  they  should  be  barred  prosecu^ 
ting  their  claims  against  the  defendants  in  these  causes,  Without 
prejudice  to  their  rights  (if  any)  against  the  plaintiff,  and  that 
all  further  proceedings  in  these  causes  be  stayed  without  pay- 
ment of  costs  by  the  defendants  to  the  plaintiff;  the  defendants 
undertaking  to  deliver  over  to  the  plaintiff  the  possession  of  the 
goods,  the  subject-matter  of  these  actions,  upon  being  paid  freight 
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and  proper  charffes  for  Btoraire  and  porteraee  incurred  to  the  11th  £•  T.  1651. 
of  April  last,  but  not  beyond  that  day ;  and  that  Good  should  pay     v.— v-«^ 
the  defendants  their  costs  of  these  actions  respectively,  and  of  the  ^ 

order  of  the  29th  of  June,  and  of  this  motion.  The  goods  were  malcomson 
thereupon  deUvered  to  the  plaintiff.  On  the  29th  of  November 
foUowing  the  plaintiff  issued  two  writs  out  of  this  Court — one 
against  all  the  defendants,  and  another  against  some  of  them — and 
filed  separate  declarations  in  case  thereon,  charging  the  defendants 
in  one  count  with  negligence  and  want  of  due  care  in  the  carriage 
of  the  goods,  and  in  another  with  not  having  delivered  the  goods 
within  a  reasonable  time. 

The  question  here  is  whether,  after  the  Court  of  Exchequer, 
under  the  Interpleader  Act,  has  adjudicated  upon  the  rights  of  the 
parties,  and  the  goods  were  handed  over  to  the  plaintiff  under  the 
order  of  that  Court,  he  can  now  have  an  action  for  the  detaining  of 
these  goods  ?  We  say  that  he  should  be  confined  to  the  action  for 
the  injuiy  done  to  these  goods,  the  detainer  having  been  already 
adjudicated  on  by  the  Court  of  Exchequer ;  and  if  the  plaintiff  had 
any  other  claim  against  the  defendants,  he  should  have  his  right  to 
proceed  against  them  on  that  claim  reserved  to  him  :  Lewis  v. 
Jones  (a).  The  English  County  Courts  Act  contains  a  similar  pro- 
vision to  9  &  10  Vic.  c.  64  (the  Interpleader  Act) ;  and  in  a  case 
like  the  present  the  course  we  are  now  pursuing  was  adopted: 
JesMop  V.  Crawley  (b) ;  Chater  v.  Chignell  (c). 

H.  Snathe  and  Maedonogh^  contra. 

The  plaintiff  has  a  right  to  proceed  with  both  actions.  The  de- 
fendants are  here  calling  on  the  Court  to  decide  by  motion  what  is 
on  the  record.  The  interpleader  order  is  only  confined  to  the  pro- 
perty in  the  goods,  but  says  nothing  of  the  injury  done  to,  or  care 
taken  of,  the  goods,  and  the  plaintiff  should  not  be  stayed  from 
recovering  damages  therefor. — [Blackburne,  C.  J.  The  Court 
has  full  power  to  do  justice  under  the  Interpleader  Act  so  far  as 
concerns  the  subject-matter  in  dispute  ;  and  the  intention  of  the 

(a)  2  M.  &  W.  203.  (6)  28  Law  Jour.   Q.  B.  319. 

(c)  lUd,  620. 
VOX*.  I.  56  li 
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£.  T.  1861.  statute  would  appear  to  have  been  to  put  a  final  end  to  the  dispute, 
, '     and  leave  no  portion  of  the  matter  undecided.    We  are  now  called 

l»EA.HY 

^^  on  to  review  the  order  of  the  Court  of  Exchequer.] — ^We  have 

MAXC0M90N  suffered  special  damage  in  our  trade  by  the  detention  of  the  goods, 
and  the  Interpleader  Act  is  confined  to  actions  of  assumpsit,  debt, 
detinue  and  trover ;  it  merely  empowers  the  Court  to  conclude  the 
right  to  the  money  or  the  goods ;  and  had  we  put  a  special  count  in 
our  declaration  in  the  former  action,  the  Court  of  Exchequer  could 
not  have  interposed.  We  have  done  nothing  in  violation  of  the 
order  of  the  Court  of  Exchequer ;  and  even  if  we  had  violated  the 
order,  the  application  should  have  been  made  to  that  Court  to  stay 
our  proceedings,  these  being  in  violation  of  the  order  of  that  Court ; 
and  they  not  having  done  so  can  only  object  to  our  proceeding  b^ 
pleading  a  former  recovery.  The  giving  up  the  goods  was  equiva- 
lent to  a  former  recovery,  and  they  may  plead  it. 

'  Meagher  replied. 

Bl«ACKB  UKNK,  C.  J. 

The  defendants  in  this  action  have  a  right  to  the  benefit  of  the 
order  made  by  the  Court  of  Exchequer^  and  we  are  bound  to  give 
efiect  to  that  order  so  as  to  preclude  the  plaintiff  making  a  case 
of  complaint  for  which  he  has  received  satisfaction. 

Cbabifton,  J. 

I  feel  a  difficulty  in  according  to  this  appUeatton,  as  the  question 
is  placed  upon  the  record.  The  case  appears  on  the  dedaration, 
and  may  be  brought  to  an  ulterior  tribunal ;  under  these-  eiicam- 
itances  I  feel  a  difficulty  in  deciding  this  question  on  motien. 

PxBsnfi  J.,  and.  Moonx,^  J.,  conciirred  with  the  Chebv  Justicb. 
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E.  T.  1851. 

Queen*  t  Bench 


JOHN  JACK, 

Xessee  of  J.  WYNNE,  S.  WANDESFOBD  and  others, 

« 

V. 

JOSEPH  M'ENIRY. 

Moff  1,  10. 

Ejectbient  on  the  title,  brought  at  the  last  Assizes  of  the  South  ^  ^    ®J®^ 

'  °  ment   on   the 

Riding  of  Tipperary,  and  tried  before  Cramfton,  J.,  to  recover  title>  brought 

by    truBteee 

certain  lands  in  the  county  of  Tipperary.  haying   the 

legal  estate  in 
The  declaration  contained  three  demised,  and  the  action  was  the  lands,  the 

agent    proved 
grounded  on  a  notice  to  quit,  dated  the  22nd  of  March  1849,  on  that  he    had 

nAAn    sent  hv 

which  the  question  in  the  case  turned.    The  notice  was  signed  by  the    trostees 

the  lessors  of  the  plaintiff;  but  on  cross-examination  of  the  plain-  p^n^  ^no^ 

tiff's  witness  it  appeared  that  when  it  was  signed  it  was  not  filled  ^^g^^y^** 

up,  but  that  it,  with  a  number  of  other  notices,  was  sent  over  to  the  J^®°J»  leading 
'^  ^  '  blanks  for  the 

agent  of  the  lessors  of  the  plaintiff  in  blank,  being  the  ordinary  ^^^^^  of  the 

tenants   and 

printed  form  of  notice  to  quity  containing  no  statement  as  to  the  lands  the  denomina^ 

tlon   of    the 
or  tenants,  and  simply  bearing  the  signatures  of  the  lessors  of  the  lands.    In  the 

plaintiff.     These  notices  were  filled  up  from  time  to  time  in  the  one  of  these 

office  of  the  agent,  by  inserting  the  tenants'  n^mes  and  lands  sought  ^^^  „p  ^^h 

to  be  evicted,  as  occasion  required.    The  particular  notice  in  ques-  ^^^  radAe 

tion  had  been  filled  up  in  the  office  of  the  agent  by  his  son.     A  ^*  ^^  ^^ 

demand  of  possession  was  proved,  and  that  the  defendant  then  made  ^^^^  ®^  *^? 
*^  *^  defendant,  and 

no  objection  to  the  notice,  except  as  to  the  time  of  the  determination  °o    objection 

made  by  him. 

of  the  tenancy.  There  was  no 

evidence   of 
Defendant's  Counsel  contended  that  an  ejectment  on  the  title  any  specific 
.  authority    to 

could  not  be  maintained  on  a  notice  to  quit,  signed  in  blank,  and  that  fiU  up  this  no- 

the  defendant  was  entitled  to  a  verdict,  or  to  have  the  plaintiff  called,  that  this  was 

The  learned  Judge  refused  to  nonsuit,  but  reserved  the  point,  and,  ^^^Qf^Q  to  go  to 

subject  to  it,  directed  a  verdict  for  the  plaintiff.  ^^  Se  h^* 

A  conditional  order  having  been  obtained  to  set  aside  the  verdict,  be^  served  by 

or  enter  a  nonsuit  on  the  ground  of  misdirection,  and  the  reception  ^  trustees.—- 

of  illegal  evidence,  cause  was  shown  by —  diuentiente,'] 
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E.  T.  1851. 

Queen*  8  Bench 


WaU  and  Barlow, 


May\Q. 


Rollestone  and  M.  O^Donel^  were  hear4  in  support  of  the  con- 
ditional order. 

The  following  authorities  were  relied  upon : — Lessee  Lord  SUgo 
y.  Davttt  (a)  ;  Lessee  Frewen  v.  Ahem  (b)  ;  HehblewhUe  v. 
M' Marine  (c)';  Hudson  v.  Revett  (d)  ;  Master  v.  Miller  (e) ;  Lesae 
Conner  v.  MCarthy  (f)  ;  Lessee  Cooper  v.  Flynn  {g) ;  Doe  v. 
Robinson  (A)  ;  7e«tra  t.  Evans  (t)  ;  iSitofy  on  PrincipaX  and 
Ageni,  p.  31. 

C«r.  €uL  tmli. 


Moore,  J. 

This  was  an  ejectment  on  the  title,  brought  on  several  demises, 
and  among  others,  by  Wandesford  and  Wynne,  and  it  was  brought 
on  a  notice  to  quit. 

It  is  admitted  that  the  lessors  of  the  plaintiffs,  Wandesford  and 
Wjmne,  had  been  the  landlords  of  the  defendant,  who  held  under 
them  as  tenant  from  year  to  year.  It  is  also  admitted  that  the 
notice  to  quit,  signed  by  Wandesford  and  Wynne,  and  dated  the 
22nd  of  March  1849>  was  duly  served  on  the  defendant,  and  was 
on  the  face  of  it  perfectly  regular ;  and  the  only  question  raised  is 
on  the  validity  of  that  notice  to  determine  the  tenancy. 

The  objection  taken  is,  that  there  was  no  evidence  of  a  due 
authority  to  serve  that  notice.  The  Counsel  for  the  defendant 
at  the  trial  urged  that  objection,  and  called  for  a  nonsuit,  or 
the  direction  of  a  verdict  for  the  defendant.  The  learned  Judge 
was  of  opinion  there  was  evidence  of  authority,  but  reserved  the 
point,  directing  a  verdict  for  the  plaintiff.  The  defendant  has 
obtained  a  conditional  order  for  a  nonsuit,  or  a  verdict  for  him,  and 
is  entitled  to  sustain  it  if  there  was  evidence  of  authority  to  serve 


(a)  3Ir.  LawBep.  146. 
(c)  6  M.  &  W.  200. 
Ce)  4  T.  B.  320. 
ig)  3  Ir.  Law  Rep.  472. 

(0  10  B.  &  C.  634. 


(6)  4  Lr.  Law  Bep.  161. 
id)  5  Bing.  368. 
(/)  Batty,  643. 
(A)  4  Scott,  B.  396. 
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the  notice;  but  if  there'  was  any  evidence  to  go  to  the  jury,  the  E.  T.  1851. 

Queen* $  Bench 
verdict  had  for  the  plaintiff  cannot  be  disturbed. 

The  facts  are  very  few.  Wandesford  and  Wjmne  are  trustees, 
and  the  legal  estate  in  the  lands  is  vested  in  them  as  such.  Thomas 
Wright  was  their  general  agent,  and  he  proved  the  signature  of  the 
trustees  to  the  notice  to  quit,  and  also  proved  that  he  had  as  such 
agent  received  the  notice  signed  by  the  trustees  in  blank,  and  had 
at  the  same  time  received  from  them  a  bundle  of  similar  notices 
signed  in  blank.  He  further  proved  that  the  notices  when  he 
received  them  were  not  filled  up  either  with  the  name  of  the  lands, 
or  the  name  of  the  tenants ;  but  it  appeared  from  the  evidence  of  his 
son  that  they  were  afterwards  filled  up  in  his  father's  office  and 
sent  out  to  be  served.  It  was  further  proved  that  the  defendant 
admitted  the  service,  and  did  not  object  to  the  validity  of  the  notice.* 
There  was  no  evidence  of  any  specific  authority  to  the  agent  to  fill 
up  and  serve  a  notice  on  the  defendant. 

The  question  arises  on  the  above  state  of  facts,  whether,  taking 
all  the  circumstances  together,  there  was  evidence  to  go  to  the  jury 
from  whence  they  might  infer  an  authority  ?  I  am  of  opinion  there 
was  such  evidence. 

The  first  point  is,  whether  a  parol  authority  would  be  sufficient. 
I  think  the  cases  decide  that  it  would.    In  Doe  d.  Kinderdy  v. 
Hughes  (a)  the  notice  to  quit  was  by  an  agent,  signed  by  him  as 
agent  and  describing  him  as  such.    The  agent  proved  that  he  had 
received  a  parol  direction  from  one  of  the  lessors  of  the  plaintiff,  who 
were  trustees,  to  serve  a  notice  to  quit  in  all  cases  where  the  premises 
were  out  of  repair.     It  was  objected  that  there  was  no  evidence  of 
an  authority,  but  the  point  being  reserved,  the  Court  held  the  evi- 
dence to  be  sufficient.    This  case,  I  think,  establishes  two  things — 
first,  that  a  parol  authority  is  sufficient ;  and  secondly,  that  an 
authority  is  not  necessary  in  the  specific  case,  but  that  a  general 
authority  leaving  it  to  the  judgment  and  discretion  of  the  agent  to 
select  is  sufficient.  In  Lessee  Latouche  v.  Laiimery  reported  in  a  note 
in  3  Ir,  Law  Rep,  p.  158,  it  was  decided  that  authority  to  sign  a 
notice  to  quit  need  not  be  in  writing,  but  may  be  by  parol.  In  Lessee 

(«)  7  M.  &  W.  139. 
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£•  T.  1851.  Lord  SUgo  v.  DaoiH^  tboagli'the  agent  proved  diat  he  had  not  any 

special  authority  to  serve  the  notice  to  quit  on  the  defendant,  bat 

provod  that  Lord  Siigo  had  before  the  notice  being  served  expressed 

a  wish  to .  get  possosaoB  ftom  tin  defendant,  this  was  held  to  be 

» 
evidence  to  go  to  the  jury  of  an  authority  to  serve  the  notice,  and  a 

verdict  being  had  for  the  plaintiff,  the  Court  refused  to  disturb  it 

Li  the  present  case  Wright  wajs  the  general  agent  of  the  estate ; 
the  lessors  of  the  plaintiff  were  mere  trustees,  and  though  having 
the  legal  estate,  had  no  personal  interest  in  the  lands.  It  was  there- 
fore likely  that  trustees  would  give  a  large  discretion  to  the  general 
agent.  A  large  number  of  notices  signed  by  the  trustees,  but  not 
filled  up,  are  sent  to  Wright  the  agent.  I  think  it  was  a  question 
for  a  jury  to  say,  what  was  the  purpose  for  which  they  were  sent  ? 
•  If  they  were  sent  in'  order  to  be  used  and  filled  up  as  the  agent 
might  in  his  discretion  see  fit,  that  would  be  an  authority  to  the 
agent.  It  appears  plain  that  the  agent  considered  he  had  authority 
to  fill  up  and  serve  the  notices,  for  they  are  filled  up  in  his  office  and 
served  accordingly.  I  think  that  the  conduct  of  the  trustees  and 
agent,  by  the  trustees  sending  the  bundle  of  notices  to  the  agent,  and 
the  agent  acting  on  them,  was  evidence  to  go  to  a  jury  of  genertl 
authority  from  the  trustees  to  the  agent  to  act  on  those  notices  as  he 
thought  fit.  In  addition  to  this,  the  ejectment  founded  on  the 
notice  is  brought  by  the  trustees,  and  though  the  bringing  of  ike 
ejectment  is  not  in  itself  sufficient  evidence  of  authority,  yet,  con- 
joined, with  other  facts,  it  may  be,  and  in  this  case  is,  some  evidence 
to  show  the  purpose  and  object  of  their  sending  the  bundle  of  notices. 
On  the  whole,  my  opinion  is  that  the  cause  should  be  allowed. 


PXBBIN,  J. 

In  this  case  I  do  not  see  any  evidence  of  a  legal  power  in  the 
i^nt  to  determine  the  tenancy.  The  defendant  was  a  tenant  from 
year  to  year  to  Wandesford  and  Wynne,  who  were  trustees  of  the 
eatate.  It.  makes-  bo  .difierence-^whedier  they  were  owners  in  their 
own  right  or  trustees ;  and  if  it  did  make  any  dSff)»ence,  it  told 
against  their  transferring  their  authority  by  what  I  consider  not  to 
be  a  legal  power.    I  think  there  is  no  evidence  of  a  general  legal 


-■i 
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aathoritj  in  the  agent.  >  There  is  no  evidence  of  an  aDtherityi  to  B«T.  1851. 
serve  the  notice  in  this  particuler  case,  nor  is  there  anj  eTidence,        LeMee 
save  the  signature  of  the  landlord,  admittedly  given\  on  a  blank 
notice,  not  stated  how  or  upon  what  occasion  it  was  given. 

Where  a  notice  to  quit  is  given  bj  an  agent,  he  should  have 
authority  at  the  time  to  do  so.    A  mere  agent  has  no  implied  autho- 
ri^  to  give  a  notice  to  quit*    The  tenant  had  a  subsistipg  interest 
and  term  until  that  interest  was  determined  by  the  will  of  the  land- 
lord, and  by  due  notice  of  that  will.    The  landlord  may  by  the 
expression  of  his  will  determine  the  term  when  he  duly  notifies  that 
intention.    In  case  of  a  strict  tenancy  at  will  it  determines  by  the 
•   expression  of  that  will ;  in  the  case  of  a  tenancy  from  year  to  yeav 
it  determines  on  service  of  a  notice  to  quit :  Co.  Lit.  55,  a  ;  Com* 
Dig.  Willy  H,  9*    The  landlord  may  not  merely  determine  bisfwill 
off  the  land,  but  .he  may  appoint  another  to  act  for  him ;  but  I 
conceive  he  cannot  give  to  another  that  power  save  by  power  of 
attorney.    He  may,  no  doubt,  by  parol  authorise  a  party  to  give  a 
particular  notice,  for  by  so  doing  he  expresses  hia  will,  as  in  Doe  v. 
Hughes.    He  may  himself  determine  the  tenancy  by  giving  the 
notice,  or  he  may  direct  another  to  serve  it,  but  he  must  specify  the 
person  or  class  or  description  of  persons  on  whom'  he  exercises  his 
win,  or  to  whom  he  directs  notice  to  be  given.     The  giving  a 
general  authority  to  another  person  to  determine  an  estate,  is  <^ving 
a  power  to  another  of  acting  for  him,  which  must  be  by  deed,  to 
show  that  it  has  been  properly  pursued.     So  that  it  appears  to  me, 
this  not  being  a  merely  ministerial  act,  but  an  exercise  of  a  power 
to  defeat  a  subsisting  interest^  which  can  only  be  done  by  the  owner 
of  the  estate,  or  a  person,  possessed  of  that  power,  there  is  no  ground 
fcM*  holding  that  that  power  can  be  transferred  by  parol  merely.    I 
do  not  conceive  this  power  can  be  deputed  more  than  any  othei^ 
save  by  power  of  attorney.    It  has  been  decided  that  a  <  mere  agent 
to  receive  rents  has  no  authori^  to  determine  a  tenancy;  a  receiver 
vader  the  Court  of  Chancery  has,  because  he  denves  his  authority 
from  that  Court.    The  authorities  on  this  satjjeotare  all  coUeeted 
in   1-  Sound.  276,  a.    With  respect  to  the  case  of  LaUntehe  v. 
%  it  is  a  mere  note,  and  we  have  no  means  of  Imowing  the 
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E.  T.  1851.  facts  thereof;  and  in  the  case  of  Lord  Sligo  ▼.  DaviU  it  is  difficult 
to  say  what  was  the  precise  question  there  decided.  Since  that  the 
case  of  Frewen  v.  Ahem  was  decided,  which  was  an  ejectment 
founded  on  a  notice  to  quit,  signed  by  an  agent  and  receiver ;  and 
Brady,  C.  B^  there  says: — ^''I  take  it  to  4)e  now  the  settled  law, 
'*  that  in  order  to  establish  the  validity  of  a  notice  to  quit,  given  by 
"  an  agent,  you  must  show  that  he  had  authority  to  give  it  at  the 
''time  it  was  served;  or  at  all  events,  that  his  authority  must  be 
"recognised  by  some  act  of  the  landlord  intervening  between  the 
''  service  of  the  notice  and  the  bringing  of  the  ejectment."  That 
case  clearly  accords  with  the  settled  law,  that  a  mere  receiver  of  rent 
has  no  authority  to  determine  a  tenancy,  but  that  to  enable  him  to 
do  so  he  must  have  authority  for  that  purpose.  It  is  admitted  that 
he  must ;  but  then  it  is  said  that  authority  may  be  implied.  In  this 
way  it  may :  that  if  the  agent  have  authority  to  make  leases,  he  may 
be  held  to  have  an  authority  to  determine  leases ;  but  there  is  no  case 
of  a  parol  power  to  determine  a  lease.  In  the  present  case  a  number 
of  blank  notices  were  given  to  the  agent,  with  the  signature  of  Uie 
landlord  attached  to  them  for  the  purpose  of  convenience,  to  be  used 
as  occasion  should  require ;  and  it  would  be  going  a  great  way  to 
say  that  would  authorise  the  agent  to  determine  an  estate  of  any 
one  tenant  without  further  direction. 

I  think  there  is  no  ground  to  infer  the  existence  of  a  power  to 
determine  a  lease  from  a  direction  to  serve  a  notice  to  quit,  because 
the  service  of  the  notice  does  not  determine  the  estate,  but  the  ex- 
pression of  the  will ;  and  the  conveyance  of  the  notice,  that  the 
lessor  determined  his  will,  is  quite  different  from  the  exercise  of  the 
power.  He  may  express  his  will  on  or  off  the  lands.  If  done  off 
the  lands,  it  does  not  defeat  the  estate  until  notice  be  given,  and 
that  notice  may  be  sent  by  parol  or  in  writing ;  but  here  there  is 
no  evidence  to  lead  to  the  conclusion  that  the  agent  had  authority 
to  determine  the  estate ;  in  point  of  fact  there  is  no  evidence  that 
he  did  so,  for  it  was  the  son  of  the  agent  who  filled  up  the  notices, 
and  there  was  no  evidence  that  he  did  so  by  the  direction  of  his 
father.  That  would  show  the  inconvenience  of  holding  this  to  be 
evidence  of  authority.    Is  that  evidence  of  the  intention  of  the  land- 
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lord  to  do  what  was  expressed  or  written  in  it  ?     It  appears  to  me  E.  T.  1861. 

Queen*  8  Bench 
it  would  be  very  inconvenient  to  hold  that  doctrine. 

I  therefore  am  of  opinion  that  in  this  case  there  was  not  evidence 

sufficient  to  warrant  a  jury  in  finding  for  the  plaintiff,  and  in  fact 

that  there  was  no  evidence  at  all  of  authority,  and  therefore  that 

this  verdict  should  have  been  the  other  way,  or  the  plaintiff  should 

have  been  nonsuited. 


Crampton,  J. 

There  is  some  nice^  in  this  question ;  but  I  do  not  think  the 
defendant  has  succeeded  in  showing  that  he  is  entitled  to  a  nonsuit. 
I  think  there  was  a  question  for  the  jury.  I  admit  that  a  receiver, 
qua  receiver  merely,  has  no  power  to  determine  a  tenancy.  He  must 
have  the  landlord's  authority  so  to  do.  But  I  hold  that  that  authority 
need  not  be  by  warrant  of  attorney ;  it  may  be  by  writing,  or  it  may 
be  by  parol.  The  case  of  Lord  Sligo  v.  Daviit  has  decided  that 
matter.  The  landlord  might  determine  the  tenancy  by  his  personal 
signification  of  his  will  by  a  letter  sent  to  the  tenant,  by  a  messen- 
ger whom  he  sent  either  with  or  without  a  letter,  or  by  a  written 
notice*  The  question  upon  this  motion  is,  whether  the  notice  to  quit 
in  tbis  case  was  a  suillcient  notice  to  the  tenant,  or,  in  other  words, 
whether  it  was  the  act  of  the  landlord,  and  not  merely  the  act  of  the 
agent  Mr.  Wright  ? 

The  case  comes  before  the  Court  in  this  way: — The  defendant 
was  a  yearly  tenant,  and  was  duly  served  with  a  notice  to  quit ;  that 
notice  was  signed  by  the  landlord,  and  it  was  so  signed  ^before  the 
ejectment  was  served.  But  it  appeared  upon  cross-examination  that 
the  name  of  the  tenant  and  the  name  of  the  lands  were  inserted  by 
the  agent  after  he  had  received  the  notice  firom  his  employer.  The 
notice  in  question,  with  a  sheaf  of  other  notices  of  the  same  kind,  was 
received  by  the  agent,  with  the  landlord's  signature  to  it,  but  not 
filled  up ;  and  the  question  for  the  jury  was,  whether  the  agent  had 
authority  to  serve  this  particular  notice  so  filled  up  by  him  ?  I  was 
called  on  to  nonsuit,  this  I  refused  to  do,  because  I  thought  there  was 
some  evidence  to  go  to  the  juiy,  however  slight,  that  the  landlord 
had  authorised  the  service  of  the  notice,  and  I  think  so  still.     Now, 
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E.  T.  1851.  I  find  the  sending  of  this  sheaf  pf  ootiees,  with  the  signature  of  tbe 

Qu9m'a  Bench 

landlord  affixed,  partly  printed,  and  partly  in  blank,  was  manifestly 
for  the  purpose  of  enabling  the  agent  to  serve  such  notices  for  the 
purpose  of  bringing  ejectments  against  such  tenants  and  lands  as 
should  be  inserted  in  the  notice  by  the  ag^t ;  it  was  equivalent  to 
saying  '*  Serve  these  notices  upon  such  of  the  tenants  as  are  default- 
ers ;  fill  up  the  blank  for  me ;"  and  will  not  such  a  description  pf  the 
tenant,  though  not  named,  be  some  evidence  of  authority  given  by 
the  landlord?  Secondly,  there  was  no  evidence  thf^t  the  landlord 
saw  the  notice  after  it  was  filled  up ;  but  is  there  not  some  evidence 
of  his  authorising  it  by  his  following  it  up  by  an  ejectment  brought 
by  his  (the  landlord's)  attorney  ?  True,  the  mere  bringing  of  an 
ejectment  cannot  validate  a  notice  ^ven  without  authority,  but  is 
it  not  some  evidence  to  go  to  a  jury  that  thp  laudlord  had  autho- 
rised the  notice,  that  be  so  acts  upon  it?  It  is  slpnder  evidence; 
but  I  think  it  is  still  evidence.  Thir4)yi  the  notice  was  served  upon 
the  lands,  and  the  demand  of  possession  was  made  from  the  t^ant 
He  makes  no  objection  but  an  unfounded  one,  viz,,  that  the  t^m  of 
the  expiration  of  the  notioe  was  not  correctly  stated  in  the  notice. 
Mr.  Wright  was  the  general  agent  of  the  property,  and  to  him 
the  notices  were  transmitted  by  the  landlord,  and  he  appears  to 
have  dealt  with  this  tenant  as  with  the  other  tenants  on  the  estate. 
Now,  if  this  habit  of  dealing  were  known  to  the  defendant,  the 
defendant  making  no  objection  to  the  notice  on  the  ground  that  it 
was  the  act  of  the  landlord,  was  not  immaterial  to  th^  case. 
Had  I  nonsuited,  it  would  have  been  saying  there  was  not  a  tittle 
of  evidence  to  go  to  the  jury.  The  later  authorities,  departing  irom 
the  old  rule  of  requiring  a  power  of  attorney  to  ena})le  an  agent  to 
serve  a  notioe  to  quit^  are  more  convenient  and  more  conformable 
to  good  sense  than  the  ancient  strictness.  I  think  the  cause  shown 
should  be  allowed. 


BLACi^BUBirS,  C.  J. 

The  view  J  take  of  this  questipn  piay  be  expressed  in  e  few 
words.  The  point  raised  is,  was  there  evidence  to  go  to  the  jury  of 
ihe  act  of  the  lessor  of  the  plaintiff  in  the  serving  of  this  notice  ? 
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M'ENIBY. 


The  act  is  not  done,  or  professed  to  be  done,  in  the  name  of  the  E.  T.  1861. 
agent ;  but  it  is  done  in  the  name  <»f  the  lessor  of  the  plaintiffs  them-  va^en^^^mc 
selves.  At  the  trial  when  the  notice  was  produced  and  read,  it  was 
a  notice  by  which  the  plaintiffs  themselves  determined  the  tenancy ; 
their  names  were  to  H ;  they  were  botmd  by  it,  and  they  could  not 
retract  from  it,  aknd  so  it  was  perfectly  Sdfe  for  the  tenant  to  act  on 
it.  It  was  thus /^inay<M?t«  a  case  binding  on  both  parties.  But  on 
the  cross-examination  of  the  plaintiffs'  witness  it  is  contended  the  act 
of  the  plaintiffs  was  invalidated,  because  it  appeared  when  they  signed 
the  notice  there  were  neither  the  nalbes  of  the  lands  or  of  the  parties 
in  it.  Was  then  the  evidence  of  that  document^  looking  to  its  import 
and  the  use  made  ef  it,  to  be  entirely  withdrawn  from  the  jury  ?  I 
think  not ;  that  skeleton  notice  to  quit,  transmitted  to  the  agents 
conferred  an  adthority  to  serve  the  notice ;  it  was  sent  to  him  indis- 
putably for  some  purpose,  and  for  what  purpose  no  one  could 
entertain  a  doubt.  It  was  forwarded  to  the  i^nt  to  be  made  perfect 
in  an  its  details,  and  when  perfected,  to  be  used.  I  think  a  parol 
notice  was  sufficient ;  but  it  is  net  now  necessary  to  debate  that 
question ;  th^  is  the  act  of  the  principiU  and  agent^  the  evidence 
of  which  is  furnished  by  the  facts.  I  think  therefore  there  was 
evidence  to  g^  to  the  jury. 


Cause  allowed,  without  costs. 
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THE   WATERFORD,  WEXFORD,  WICKLOW  AND 
DUBLIN  RAILWAY  COMPANY 

CLEMENT  WOLSELY. 

May  8,  IQ. 

In  an  action  Debt  for  Railway  calls. — ^The  declaration  stated  that  heretofore,  to 

plaintiflb  gave  ^^^  ^'y  ^  defendant  was  then  and  now  is,  at  the  place  afore- 

the  ^sealed're-  ®**^  ^®  holder  of  divers,  to  wit  two  hundred  shares,  in  the  Water- 

^^^y!  fmd  ^^^'  Wexford,  Ac,  RaUway  Company,  and  was  then  and  there,  to 

^em^Ae^de-  ^^^  ^°  ^^^  ^^  ^^  ^^  January  1850,  at  the  place  aforesaid,  and  still 

fendimt's  is,  indebted  to  the  said  Company  in  the  sum  of  £300,  above  de- 

name  appear-  *' 

ed  as  the  pro-  manded  for  divers,  to  wit  two  calls,  upon  each  of  the  said  two  hundred 

prietor   of 

"two  hundred  shares  of  the  defendant,  one  of  the  said  calls  being  for  the  sum  of 

shares,    £300 

deposit  paid ;"  ten  shillings  upon  each  of  the  said  two  hundred  shares,  duly  made 

they   also  ^ 

proved  their  by  the  said  Company,  to  wit  on  the  25th  day  of  February  1847)  at 

contra^,   and  ^^®  place  aforesaid,  and  one  other  of  the  said  calls  being  for  the  sum 

representor'*  of  £1  sterling  upon  each  of  the  said  two  hundred  shares  of  the  de- 

^ir^iSant  ^®^^°**  heretofore  duly  made  by  the  Company,  to  wit  on  the  22nd 

JE?W^  /*•  ^    day  of  December  1847,  at  the  place  aforesaid,  whereby  and  by  reason 

absence  of      of  the  said  sum  of  £300  being  and  remaining  wholly  unpaid  to  the 
rebntting  evi-  ®  o  /       r 

dence,    that     Company,  an  action  hath  accrued  to  the  said  Company  by  virtue  of 
thereby   the 

defendant's       a  certain  Act  of  Parliament  made  and  passed  in  a  session  of  Par- 
liability  was 
established.       liament  holden  in  the  eighth  and  ninth  years  of  the  reign  of  Queen 

Victoria,  entitled  ''An  Act  for  consolidating  in  one  Act  certain 

''  provisions  usually  inserted  in  Acts  with  respect  to  the  constitntion 

''  of  Companies  incorporated  for  carrying  on  undertakings  of  a  public 

*'  nature ;  and  also  by  virtue  of  a  certain  Act  of  Parliament,  made 

''  and  passed  in  a  session  of  Parliament  holden  in  the  ninth  and  tenth 

*'  years  of  the  reign  of  Queen  Victoria,  entitled  '  An  Act  for  making 

''  a  Railway  and  Branch  Railway,  to  be  called  the  Waterford,  Wez- 

**  ford,  Wicklow  and  Dublin  Railway,' "  to  demand  and  have  of  and 

from  the  defendant  the  sum  of  £300  above  demanded ;  yet,  &c. 
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The  defendant  pleaded  the  general  issue.  £.  T.  1851. 

Queen* 8  Bench 


The  case  was  tried  before  the  Lord  Ghibf  Justice  in  the  Hilarj 
Afler-sittings.  After  the  jury  were  sworn  an  objection  was  made 
bj  the  defendant's  Counsel  to  the  trial  being  proceeded  with,  on  the 
ground  that  the  stamp  on  the  record  was  invalid,  the  13  &  14  Vic, 
c.  114,  having  abolished,  from  and  after  the  10th  of  October  1850, 
the  existing  stamp  duties,  and  in  the  case  of  a  Nisi  Prius  record 
requiring  a  £1  stamp  to  be  affixed.  There  was  no  £1  stamp  on  the 
present  record.  The  plaintiffs'  Counsel  stated  that  the  record  had 
been  re-sealed  bj  order  of  the  Chief  Justice,  and  bore  the  old 
stamp  of  £3  on  it,  and  required  his  Lordship,  if  he  thought  there 
was  any  thing  in  the  objection,  to  allow  the  plaintiff  to  have  the 
record  re-stamped. 

The  Chief  Justice  stated  he  would  allow  any  latitude  in  his 
power  on  this  objection,  and  suffer  the  record  to  be  stamped  nunc 
pro  tunc* 

The  trial  was  proceeded  with,  and  the  evidence  was  to  this  effect : 
The  sealed  register  of  the  proprietors  of  the  Company  was  produced, 
bearing  date  the  17th  of  February  1847,  and  an  entry  therefrom 
was  read: — ''Clement  Wolsely  two  hundred  shares,  £300  deposit 
paid."  A  second  register  bearing  date  the  31st  of  August  1847  was 
also  produced,  and  there  defendant's  name  likewise  appeared.  A 
third  register  dated  the  26th  of  February  1848,  with  a  like  entry, 
was  also  produced.  The  seal  of  the  Company  was  affixed  to  each 
register,  and  was  sworn  to  have  been  affixed  on  their  respective 
dates.  A  minute-book  of  the  transactions  of  the  Directors  of  the 
Company  was  also  produced,  and  an  entry  therefrom,  dated  the 
20th  of  February  1847,  read,  directing  that  a  call  of  ten  shillings 
per  share  be  made  on  the  shares  of  the  Company ;  and  another  entry, 
dated  the  22nd  of  December  1847,  also  read,  directing  a  call  of  £1 


*  Thia  case  was  ready  for  a  trial  in  Trinity  Term  1850,  and  was  down  in  the 
list  of  the  Loan  Chief  Justice  to  be  heard  in  the  After-sittings  of  that  Term ; 
but  an  injunction  haying  been  obtained  in  England  against  the  Directors  of  the 
Company,  on  the  application  of  some  of  the  shareholders  the  record  was  by 
consent  withdrawn  until  the  injunction  was  disposed  of.  It  being  ultimately 
dissolved,  a  new  notice  of  trial  was  served,  and  hence  the  objection  as  to  the 
stamp. 


WATEBFOan 
RAILWAY 

V, 
WOLBELT. 


V. 
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E.  T.  1851.  per  share,  and  each  entry  wm  signed  hj  Lord  Courtown  as  Cbtir- 
' ^— ^     man  of  tha  Co&pOffjr.    Pkuntiffs  then  produced  a  duplkale  circular 

WATSBFOBiy 

BAo/wirT  call  notCy  and  a  wita«n  pwved  that  he  posted  a  fac-simile  of  this 
note  to  the  defendanit  bj  his  address  as  it  appeared  in  the  register^ 
afid  th«t  it  waa  j^otfted  throagh  the  London  PostHoffice  on  the  1  ith 
of  Mafdi  1847.  The  seeond  call  note  was  posted  on  the  19th  of 
February  1848,  in  the  same  manner  and  to  the  same  address.  Tkt 
subsmption  conrtract  wa9  produced,  and  it  was  sworn  that  a  per- 
son representing  himself  as  Clement  Woisely  signed  it  on  the  12tb 
of  August  1846. 

Plaintift'  having  dosed,  the  defendant's  Counsel  insisted  the  plain- 
tfft  should  be  called,  because  thai!  by  the  Special  Act  incorporating 
the  Company  the  amount  of  capital  to  be  subscribed  was  £2,000,000^ 
and  that  the  first  call  was  made  before  this  oondition  was  compfied 
w!l^:  8  Vie.  c  16,  ss.  14^  22  (Companies  Clauses  Consolidation 
Act  1845).  They  cited  Company  of  Proprietors  of  the  Nortoiek 
and  Lowestoft  NmoigaHon  y.  Theobaid{a\  and  The  Stratford  and 
Moreton  Raih>ay  Company  v.  SiraU&n{p\  to  dbow  that  the  calls 
made  were  irregular.  They  further  insisted  that  the  second  call 
having  been  made^  after  the  Company  obtained  their  amended  Aet^ 
the  right  of  action  was  suspended^  and  they  referred  to  9  &  10  Fte. 
c.  208  (Special  ActX  s.  21  (1846),  providing  that  the  powera  of  the 
Company  shall  not  be  exercised  afler  the  expiration  of  three  yean 
froMi  the  passing  of  the  Aot>  and  that  the  right  of  action,  being  once 
suspended^  was  extinguished.  It  was  answered  to  these  objections 
that  the  compulsory  powers  relenred  to  in  the  statute  had  refiereaee 
only  to  the  teidng  of  lands,  and  the  Cbbbf  Josticx  ultimately 
reserved  the  points  for  the  defendant.  The  defendant's  Counael 
then  addressed  the  juvy,  and  caUed  some  witnesses  to  estnUish  a 
case  of  fraud  and  delusion  on  the  part  of  the  DireGtoi!%  that  they 
never  intended  to  complete  the  line,  that  they  had  actually  aban- 
doned a'  portion  of  it|  and  that  names  were  put  on  the  regurter  by 
improper  meads,'  andt  t^ey  insisted  that  the  abandonment  of  a  gient 
portion  of  the  original  line  was  an  answer  to  the  action ;  and  on 
they  cited  Pitckford  v.  Davis  (c). 

(a)  1  Moo.  &  Malk.  151.  (6)  2  B.  &  Ad.  518. 

(c)  5  ^,  &  W.  2. 
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The  Chief  Justice  in  charging  the  jury  t(4d  tbe^ii  that  the  £•  T,  1S5L 

Company  had  complied  to  the  letter  with  the  Act  of  Parliament     ^^ — v ' 

giving  them  the  right  to  make  callfl,  and  that  it  lay  on  the  d^Dd-  a^O'WiT 
ant  to  prove  that  the  signature  to  the  parliamentaiy  contract  was  wqlssi;*?. 
not  in  his  handwriting,  and  that  it  was  for  tbem  to  say  if  the 
defendant  were  personated,  he  having  it  in  his  power  to  satisfy  the 
jury  on  this  head- .  He  ezpresaed  his  opinion  there  was  no  fraud  in 
the  operations  of  the  C<»npaDy,  and  that  the  question  for  the  jury 
wafi,  did  the  defendant  sign  theteontraot  ?  The  jury  found  for  the 
plaintiffs. 

Evidence  was  given  hy  the  defendant  as  to  some  irregularity  in 
affixing  the  seal  to  the  register  at  the  meeting  of  the  Company ;  hut 
aa  the  Court  abstained  from  deciding  whatiim*  affixing  th«  seal  was 
proot  a  mei»  minl^rial  fwot,  it  beaomas  unneeesaary  to  r^er  to  it 

Then  the  defendant's  Counsel  made  the  following  ohjaetioiis  ;r<^ 
First,  that  by  the  first  Special  Act  of  Parliament  two  matters  were 
to  bav^  been'^ubscribed  for  \  a^d  it  appaaring  there  wa«  no  aiich 
subscription,  the  Directors  or  the  Company  had  no  power  to  exorcise 
privOeges  conferred  by  the  statute ;  that  the  call  was  made  unautho- 
risedly;  that  the  last  subseription  to  the  deed  was  the  4th  of 
February  I8469  &nd  there  was  no  subscription  after  the  amended 
Aet.  Secmidly^  that  the  right  of  action  once  suspended  is  destroyed, 
Tbii4iy>  that  no  notice  of  the  call  was  given ;  and  fourthly,  that 
the  subscription  contract  ought  not  to  have  been  given  in  avidencef 
Fifthly,  that  if  the  jury  believed  the  seal  waa  fraudulenUy  affixed  to 
the  register,  they  should  find  for  the  defendant.  Sixthly,  that  in  the 
abeence  of  evidence  that  the  defendant  knew  of  and  assented  to  the 
works  being  carried  on  with  a  smaller  capital  than  that  originaUy 
proposed,  and  in  the  absence  of  evidence  of  assent  by  the  defendaqt, 
and  ebange  of  time,  or  abridgipent  thereof,  defendant  could  not  be 
bound,  ^d  the  jury  should  find  for  him.  Seventhly,  that  his  Loid* 
abip  told  the  jqry  there  was  no  evidence  to  go  to  them  on  the 
^efejoce  suggested.  Eighthly,  that  his  Lordship  ought  to  have  left  it 
to  the  jury  to  say  whether  the  meeoiig  of  the  nth  of  Februery  1647 
was  duly  constituted  a  meeting  of  the  Company,  and  whether  the 
seal  of  the  Company  was  legally  affixed  to  the  register. 
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E.  T.  1851.       A  rule  nisi  was  obtaiiied  to  set  aside  the  verdict,  and  that  a  non^ 
Qtieen*8  Bench  ,  ,    *        t  . 

s^i^y  ../     suit  be  entered  on  these  several  grounds,  and  that  the  action  was  not 

WATSRFORD 

RAILWAY  maintainable  on  the  proofs  adduced  for  the  plaintiffs,  or  that  the 
woLSBLT.  verdict  be  narrowed  and  confined  to  such  of  the  calls  as  on  the 
pleadings  entitled  the  plaintiffs  to  recover;  or  that  anew  trial  be  had 
on  the  grounds  of  the  reception  of  illegal  evidence  and  the  exclusion 
of  legally  admissible  evidence,  and  for  misdirection ;  and  because  the 
questions  ought  to  have  been  submitted  to  the  jury;  or  that  the 
verdict  be  set  aside  on  the  objectioi^to  the  improper  stamp  upon  the 
record :  and  cause  against  that  rule  was  now  shown  by — 

Hartley  and  71  (yHagan  (with  them  M.  Barry  and  Coffey). 

They  relied  on  South  Eastern  Railway  Company  v.  JBebble" 
white  (a);  The  Midland  Great  Western  Railway  Company  v. 
Bwrhe  ib). 

Macdonogh  and  J.  D,  Fitzgerald  (with  them  B>  Johnstone), 
contra. 

The  first  of  this  Company's  Acts,  9  &  10  Vic.  c.  208,  was  passed 
on  the  l6th  of  July  1846,  and  the  second  on  the  25th  of  June  1847- 
The  first  Act  incorporates  the  general  Acts  with  it,  and  by  its  4ih 
section  the  capital  of  this  Company  was  to  be  £2,000,000.  The  5th 
section  divided  this  into  one  hundred  thousand  shares,  and  the  6th 
section  states  that  £5  per  share  shall  be  the  greatest  amount  of  any 
one  call  whicb  the  Company  may  make  on  the  shareliolders,  and  there 
must  be  three  months'  notice  of  each  call.  The  21st  section  provides 
that  the  compulsory  powers  of  the  Company  must  be  enforced  within 
three  years  from  the  passing  of  the  Act  (1846).  By  the  second  special 
Act,  10  &  11  Vic.  c.  61,  the  3rd  and  4th  sections  give  the  Directors 
power  to  abandon  part  of  the  line ;  and  the  22nd  section  provides 
that  the  compulsory  powers  of  the  Act  may  be  enforced  before  the 
whole  capital  is  subscribed :  Wordsworth  on  Railways^  pp.  396, 403 ; 
Company  of  Proprietors  of  the  Norwich  and  Lowestoft  Navigation 
V.  Theobald  (c) ;  The  Stratford  and  Moreton  Railway  Company  v. 

(a)  2Bail.  Cas.  250;  S.  C.  4P.  &D.  246. 
(h)  11  Ir.  LawBep.  TffJ.  (c)  1  M.  &  Malk.  151. 
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SirmUon{a);  The  Wateffard,  Wexford,  Wiekiow  and  Dublin  Rail-  £.  T.  185L 

Queen*  8  Bench 
way  Company  v.  Logan  (i).  v— ■v'— ^ 

WATBBFORD 

RAILWAY 

17. 

G'Hagan  replied,  citing   Taylor  on  Emdente^   p.  1207;  The     wolsslt. 
Southampton  Dock  Company  v.  Richards  (c)  ;  London  and  Bright 
ton  Railway  Company  y.  Wilson  (d). 


Blackburne,  C.  J. 

This  is  an  action  brought  hj  \he  Waterford,  Wexford,  Wiekiow 
and  Dublin  Railway  Company  to  recover  the  amount  of  certain  calls 
from  the  defendant,  who  is  alleged  to  be  the  proprietor  of  two  hun^^ 
dred  shares  in  the  Company.  In  order  to  maintain  the  action,  it  was 
necessary,  under  the  Companies  Clauses  Act,  for  the  plaintiffs  to  prove 
that  the  defendant,  at  the  time  of  making  the  calls,  was  a  holder  of 
these  shares;  that  these  calls  were  duly  made  and  notice  of  them 
given.  That  Act  makes  the  production  of  the  register  of  share* 
holders  jN-t ma /act e  evidence  of  the  person  therein  named  being  a 
shareholder,  and  of  the  number  of  his  shares.  Two  of  the  requisites 
of  the  statute  were  clearly  proved  to  have  been  complied  with,  and 
the  sole  question  then  was,  has  the  defendant  been  shown  to  have 
been  the  proprietor  of  those  shares  ?  I  was  called  on  to  nonsuit  on 
the  ground  that  he  was  not  shown  to  be  so  ;  but  I  considered  there 
was  evidence  upon  which  I  should  submit  the  case  to  the  jury.  The 
plaintiffs  gave  in  evidence  the  subscription  contract,  and  it  was  proved 
that  a  person  of  the  same  name  as  the  defendant,  on  the  4th  of  Febru'> 
ary  1846,  had  paid  £300  as  a  deposit  on  two  hundred  shares,  and 
that  he  signed  and  sealed  the  instrument,  but  no  proof  was  given  to 
identify  that  person  so  signing  with  the  defendant,  the  witness  not 
having  seen  him  do  so.  If  the  case  stood  on  that  evidence  alone,  it 
might  be  a  different  matter ;  but  I  was  called  on  to  nonsuit  though 
there  was  additional  evidence  to  go  to  the  jury ;  there  was  first  the 
register  of  shareholders  of  February  1847,  by  which  it  appeared  the 
defendant  was  entered  as  the  registered  proprietor  of  these  two  hun- 
dred shares ;  that  document  established  a  prima  facie  case  against  the 


(a)  2  B.  &  Ad.  518. 
(c)  1  Man.  &  6r.  44a 

VOL.    1. 


(6)  19  Law  Jour.  N.  S.  259. 

((/)  6  Bing.  N.  Cas.  135. 
57     I* 
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•E.  T.  1851.  defendant.    Further,  there  were  two  other  registers,  one  of  August 

Queen's  Bench    ._,^         ,  ,  .,^,-  .«.^.        «.«« 
. /      1847i  and  another  of  February  1848,  in  which  the  same  name  was 

WATERFORD  .,,  .  -,  ,,,,  ^        ^ 

RAILWAY  registered  as  the  proprietor  of  the  same  two  hundred  shares.  In  that 
W0L8ELT.  state  of  things  I  could  not  nonsuit,  there  being  prima  facie  evidence 
to  go  to  the  jury  that  the  defendant  was  the  proprietor  of  those  shares. 
But  then  it  was  argued  that  I  should,  on  various  grounds,  the  force 
of  which  I  could  not  discover,  tell  the  jury  there  was  fraud  in  the 
registry  of  1847.  I  need  not,  however,  advert  to  that  argument, 
for  I  left  the  whole  case  to  the  jury,  telling  them  I  could  not  deduce 
a  legal  proposition  establishing  the  fact  of  fraud  ;  that,  however  is 
not  now  before  the  Court,  and  on  that  we  intimate  no  opinion, 
because,  confining  ourselves  to  the  question,  whether  or  not  there 
was  evidence  to  go  to  the  jury  of  the  defendant  being  the  proprietor 
of  these  shares,  we  think  there  was  such  evidence,  and  that  the  case 
was  properly  left  to  the  jury. 

Crampton,  J. 

I  concur.  The  defendant  had  no  right  to  call  for  a  nonsuit, 
because  evidence  was  given,  which,  by  the  Companies  Clauses  Act,  is 
prima  facie  evidence,  and  entitles  the  Company  to  maintain  their 
action  for  calls.  That  prima  facie  evidence  is  conclusive  evidence 
against  the  defendant  if  unrebutted,  therefore  a  nonsuit  was  out  of 
the  question. 

Then  as  to  the  granting  the  application  for  a  new  trial,  there 
is  no  ground  for  it.  This  is  an  action  fbr  calls  against  a  person 
alleged  to  be  a  shareholder,  and  in  such  an  action  the  Act  of 
Parliament  prescribes  the  proofs  that  are  to  be  made,  viz.,  that  he 
is  a  shareholder,  that  the  calls  were  duly  made,  and  that  notice  of 
the  calls  being  made  was  duly  given.  Of  the  last  two  requisites 
there  is  no  doubt  but  that  they  were  complied  with,  and  the  sole 
question  on  the  case  of  the  plaintiffs  that  is  open  to  the  defendant  is 
as  to  his  being  a  shareholder.  It  became  the  question  in  the  case, 
was  he  a  shareholder  ?  Then  is  it  a  condition  precedent  that,  befi>re 
the  Company  can  sue  for  calls,  the  required  capital  has  been  duly 
subscribed  for  ?  That  question  however  cannot  in  consistency  arise 
when  we  look  to  the  27th  and  28th  sections  of  the  Companies 
Clauses  Act.     The  27th  section  states  the  matters  the  plaintiff  is 
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to  prove  in  such  an  action  as  the  present;  and  the  28th  section  E.  T.  185K 

Queen's  Bench 

says: — "The  production  of  the  register  of  shareholders  shall  be     s^— ^ 

WATERFOaD 

"prima  facie  evidence  of  such  defendant  being  a  shareholder,  and  railway 
^'  of  the  number  and  amount  of  his  shares."  The  27th  section  wolbelt. 
shows  how  the  prima  facie  evidence  maj  be  displaced,  that  is, 
either  by  the  call  made  exceeding  the  prescribed  amount,  or  that 
dne  notice  of  the  call  was  not  given,  or  that  the  proper  interval 
between  two  successive  caUs  had  not  elapsed,  or  that  calls  amount- 
ing to  more  than  the  sum  prescribed  for  the  total  amount  of  calls 
in  one  year  had  been  made  within  that  period. 

The  only  question  then,  as  I  have  said,  was,  whether  the  defend- 
ant was  or  was  not  a  shareholder  ?  The  plaintiffs  proved  the  sub- 
scription of  the  contract  by  a  person  having  the  same  name  as  the 
defendant,  and  the  execution  of  the  subscription  deed  by  the  defend- 
ant, or  one  personating  him,  and  a  payment  by  that  person  of  £300. 
If  the  deed  of  subscription  stood  alone,  with  no  proof  of  handwrit- 
ing, it  is  not  now  necessary  to  decide  what  would  be  its  effect ;  but 
here  identity  was  the  sole  matter  to  be  established,  and  that  identity, 
unencountered  by  any  evidence  of  the  defendant,  is  given  in  a  satis- 
&ctory  way  by  the  registries. 

We  have  the  same  name,  the  same  number  of  shares,  the  same 
registry  returned  as  in  the  subscription  deed.  If  the  first  registry 
was  fraudulent,  this  Court  cannot  deal  with  it ;  a  Court  of  Equity 
may ;  therefore  I  offer  no  opinion  as  to  that  point,  nor  on  the  other 
point,  as  to  whether  the  affixing  of  the  seal  to  the  register  be  a  mere 
ministerial  act  or  not.  I  therefore  think  the  new  trial  must  be  re- 
fused, because,  even  if  evidence  of  identity  to  connect  the  defendant 
with  the  subscription  deed  were  wanting,  it  is  abundantly  supplied 
by  the  two  registries  subsequently  made.  I  throw  the  first  registry 
out  of  the  case,  and  I.  rely  on  the  other  two,  and  they,  with  the  sub- 
scription deed,  furnish  abundant  evidence  of  identity.  It  is  not  to 
be  presumed  there  were  two  persons  of  the  same  name,  with  the 
same  number  of  shares,  and  the  same  amount  of  money  paid.  The 
question  was  one  for  the  jury,  and  was  properly  left  to  them. 

MooBE,  J.,*  concurred. 

Cause  allowed. 

*  Ferrin,  J.,  was  absent. 
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£.  T.  .1851.       Maedonoghy  on  behalf  of  the  defendant,  moved  that  the  judgment 

^«-'% on  the  verdict  obtained  in  this  cause  should  be  arrested  on  the  fol- 

RAILWAY  lowing  grounds: — That  the  declaration  was  neither  a  declaration 
woLBELT.  according  to  the  rules  and  principles  of  the  Common  Law  or  of  the 
^(nf  10.  statutable  enactments  in  that  behalf;  and  that  the  statute  passed  in 
A  declAntion  the  tenth  and  eleventh  years  of  her  Majesty  is  not  stated  or  pleaded[in 
that  the  action  the  declaration.  The  Companies  Clauses  Act  supersedes  the  principles 
the  Company  ^^  ^^^  Common  Law,  and  directs  certain  things  to  be  stated  in  a  deck- 
C^mpwies  1^^^^°  ^^^  caXls^  viz.,  that  the  defendant  is  the  holder  of  the  shares;  that 
"^"^als^b *  ^®  ^^®®  ^  much  money  in  respect  of  the  calls,  stating  the  number 

Tirtne  of  a  cer-  ^nd  amount,  and  that  thereby  an  action  hath  accrued  to  the  Company 

tain  Act    of  "^  '      "^ 

Partiament, "    by  virtue  of  that  and  the  Special  Act  (8  Vic.  c.  16,  s.  26.)    But  there 
made  and  pass- 
ed in  the  9  and  are  two  Special  Acts  incorporating  this  Company.     If  the  pleader 
10  Vic,     The 

Company  were  did  not  advert  to  the  statute,  the  declaration  would  be  bad  on  gene- 
incorporated 
under  9  &  10  I'nl  demurrer.  He  has  referred  to  the  one  Special  Act,  but  not  to  the 

and     sabse-'     second ;  he  should  have  said,  rfbd  also  by  virtue  of  another  Act, 

tuned^  ^        ^*  *  ilfoore  v.  The  Metropolitan  Sewerage  Manure  Con^^ar^  (a) ; 

mTO^^i^^'   7%4?  Newport,  Abergavenny  and  Hereford  Railway  Compani^  v. 

them  to  aban.  Hawes  (h)  ;   The  Birkenhead,  Lancashire  and  Cheshire  Junction 

don    part    of  ^  -^ 

their  undertak-  Hailway  Company  v.  Wilson  (c).     It  is  constantly  done  in  practice 
ing.    Held,  on 

motion  in  ar-  to  refer  to  an  amalgamating  Act ;  and  here  one  call  is  on  the  plead- 

rest   of  jadg. 

ment,  that  it  ings  made  after  the  second  Special  Act  passed. — [Blackburiis,  C.  J. 

was  not  neces- 

saiy  to  specify  But  that  second  Act  does  not  at  all  allude  to  calls.] — ^But  the  forms 

Special  Act  in  usually  adopted  should  be  followed,  and  the  amalgamating  Act 

tion.   ^  referred  to :  Midland  Great  Western  Railway  Company  of  Ire- 

QucpTtf,  would  land  v.  Evans  {d)\   and  then  the  sole  question  is,  should   the 
such  declara- 
tion be  good  on  declaration  refer  to  the  Special  Act,  or  the  collection  of  Acts  sub- 
demurrer? 

sisting  at  the  time  of  making  the  calls,  or  subsisting  at  the  time  of 

filing  the  declaration  ?  If  the  paying  up  of  the  capital  be  a  con- 
dition precedent,  this  declaration  is  bad. — [Bi«ackbubne,  C.  J. 
That  is  not  open  to  you,  for  we  have  decided  it  on  the  new  trial 
motion.] 

Martley  and  O^Hagan,  contra. 

The  9  &  10  Vic,  c.  208,  is  the  incorporating  Act  of  the  Company, 

(a)  3  Exch.  333.  (6)  Ibid,  476. 

(c)  Ibid,  478.  (<0  4  Exch.  649. 
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and  is  the  only  one  referring  to  the  power  to  make  calls.    This  E.  T.  IS^K 

r^  .      i-ii  Queen'8  Bench 

declaration  is  in  the  precise  form  required  by  the  Companies  Clauses     ^^    y  ■    ^ 

WATEBFOBD 

Act« — [Cbabcpton,  J.    There  is  no  question  but  that  if  the  second      railway 

Act  altered  the  constitution  of  the  Company,  it  might  have  been     wolsslt. 

necessaiy  to  specify  it] — Section  2  of  the  Companies  Clauses  Act 

says  that  "  the  Special  Act "  shaU  be  construed  to  mean  '^  any  Act 

*'  which  shall  be  hereafter  passed  incorporating  a  Joint  Stock  Com- 

'^pany  for  the  purpose  of  carrying  on  any  undertaking,  and  with 

"  which  this  Act  shall  be  So  incorporated  as  aforesaid."     The  Lands 

Clause  Act  says  the  Special  Act  shall  be  construed  to  mean  **  any 

*'Act  which  shall  be  hereafter  passed,  which  shall  authorise  the 

<<  taking  of  lands  for  the  undertaking  to  which  the  same  relates;" 

and  the  Railways  Clauses  Act  says  the  Special  Act  shall  mean 

^  any  Act  which  shall  be  hereafter  passed,  authorising  the  construc- 

''  tion  of  a  Railway ;"  thus  in  the  three  public  Acts  a  different  meaning 

is  given  to  the  words ;  and  then  the  26th  section  of  8  Ftc,  c.  16, 

says,  it  shall  be  enough  to  refer  to  that  Act  and  the  Special  Act. 

This  second  Act  of  the  Company  is  not  the  Special  Act  referred  to 

by  the  26th  section.    But  if  the  objection  made  were  a  good  one,  it 

could  only  be  taken  advantage  of  on  special  demurrer :  Wordsworth 

on  Joint  Stock  CompanieSy  p.  98  ;  Waiford  on  RailwaySy  p.  350  ; 

Aylesbury  Railway  Company  v.  Mount  (a) ;    The  King  v.   The 

Liverpool  and  Manchester  Railway  Company  {b).    The  Companies 

Clauses  Act  does  not  say  that  the  form  there  specified  shall  alone  be 

used ;  it  says  it  shall  be  ^*  sufficient."    This  motion  must  fail. 

Mctcdonogh  replied. 

Sl<ACKBUlUI£,  C.  <r. 

I  have  no  doubt  at  all  on  this  question.  The  action  is  one  of  debt 
for  callB,  the  form  of  which  is  prescribed  by  the  Companies  Clauses 
Act ;  and  the  declaration  following  the  requisites  there  enumerated 
says,  ^by  virtue  of  the  Companies  Clauses  Act  (1845)  and  of  the 
Special  Act^"  setting  out  the  statute  incorporating  the  Company. 
The  motion  must  be  refused,  with  costs. 

(a)  4  M.  &  Gr.  651.  (6)  4  Ad.  &  £1.  651. 
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T.  T.  1851. 

Exeh,  Cham, 


REGISTRY    APPEALS.t 

FRANCIS  O'BRIEN,       ....         Appellant; 
RICHARD  HAMILTON,  Retpondeni. 

June  4. 

Where  a  re-  Tms  was  an  appeal  from  the  decision  of  Mr.  Gorges  (the  Assistant- 

gistry    appeal 

does  not  state  Barrister  for    the    county   Fermanagh),    when    presiding    at    the 

law  relied  on,  Registering   Sessions  for  the  borough   of  EnniskiUen,  on  which 

It  states  it,  the  occasion  he  held  that  the  respondent  was  entitled  to  be  registered 

^tt^  the  *«  *  ^^*^  ^®''  ^^«  borough. 

Assistant-Bar.       ^jj^  statement  made  by  the  Assistant-Barrister,  in  pursuance  of 

the  provisions  of  the  Act  of  Parliament,  was  as  follows : — 

In  this  case  the  party  claims  to  register  out  of  a   house  in 

No.  28  Town-hall-street,  EnniskiUen,  valued  at  £46.     The  facts 

are  as  follow: — 

Richard  Hamilton,  nearly  six  years  ago,  took  lodgings  in  the 


*  MONAHAN,   C.  J.,  TOBRSNS,  J.,    CrAHPTON,  J.,    PERBIN,  J.,   BaLL,  J., 

and  Jackboh,  J.,  presiding. 

t  The  appellate  jurisdiction  for  hearing  registiy  appeals  is  constitated  by  the 
13  &  14  Vic.  c.  60  (An  Act  to  Amend  the  Laws  which  regulate  the  Qnalification 
and  Registration  of  Farliamentaiy  Voters  in  Ireland),  &c. 

Section  58  proyides,  that  it  shall  be  lawfnl  for  any  person  who,  under  the  provisions 
therein  contained,  shall  hare  made  any  claim  to  have  his  name  mserted  on  any 
list,  or  made  any  objection  to  any  other  person  as  not  entitled  to  have  his  name 
inserted  in  any  list,  or  whose  name  shall  have  been  expunged  from  any  list, 
and  who  in  any  such  case,  shall  be  agg^eved  by,  or  dissatisfied  with,  any  decision 
of  any  Assistant-Barrister  on  any  point  of  law  material  to  the  result  of  such  case, 
either  himself,  or  by  some  person  on  his  behalf,  to  give  to  the  Assistant-Barrister 
in  Court,  before  the  rising  of  the  said  Court,  on  the  same  day  on  which  sadi 
decision  shall  have  been  pronounced,  a  notice  in  writing,  that  he  is  desiroiis  to 
appeal,  and  in  such  notice  shall  shortly  state  the  decision  against  ^idiich  he  desires 
to  appeal ;  and  the  Assistant-Barrister  thereupon,  if  he  thinks  it  reascMuible  and 
proper  that  such  appeal  should,  be  entertained,  shall  state  in  writing  the  fiucts 
which,  according  to  his  judgment,  shall  have  been  established  by  the  evidence  in 
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house  from  a  Mr.  Wilson;  about  three  years  ago  he  took  the  entire  T.  T.  1851. 

#.    ^  ,  «       1  3  11  a>    ■E'cA.  Cham. 

house  at  a  rent  of  £35  a-year  (except  the  shop  and  a  small  room  on     — ^^^ ' 

aiCHAKD 

the  passage)  from  the  assignee  of  Mr.  Wilson,  a  Mrs.  Willis.  The  'Hamilton's 
shop  and  small  room  were  subsequently  rented  by  a  Mr.  Greenfield 
from  Mrs.  Willis,  and  Mr.  Hamilton  paid  the  rent  to  Mr.  Green- 
field for  Mrs.  Willis.  During  the  occupation  of  Mr.  Greenfield, 
Mr.  Hamilton  permitted  him  to  occupy  part  of  the  house  as  an 
accommodation,  but  received  no  rent  for  it.  He  also  permitted  his 
landlady  to  make  money  of  an  empty  room  by  letting  it  during  the 
regatta  to  a  friend ;  Mr.  Hamilton's  rent  remained  the  same.  The 
room  off  the  passage  is  used  as  a  place  of  deposit  for  the  books  of  a 
public  library ;  it  is  accessible  both  by  the  hall-door  and  by  a  door 
out  of  the  shop.  Mr.  Hamilton  swore  that  he,  and  he  alone,  has 
had  the  entire  control  of,  and  exclusive  right  to,  the  hall-door,  stair- 


the  case,  imd  which  shall  be  material  to*  the  matter  in  question,  and  shall  also 
state  in  writing  his  decision  upon  the  whole  case,  and  also  his  decision  upon  the' 
point  of  law  in  question  appealed  against ;  and  such  statement  shall  be  made  as 
nearly  as  conveniently  may  be  in  like  manner  as  is  now  usual  in  orders  of  refusal  to 
register  any  claimant  under  the  hereinbefore  recited  Act  to  amend  the  representa- 
tion of  the  people  of  Ireland  on  any  ground  other  than  insufficiency  of  value ;  and 
the  said  Assistant-Barrister  shall  read  the  said  statement  to  the  appellant  in  open 
Court,  and  shall  then  and  there  sign  the  same ;  and  the  said  appellant,  or  some  one 
on  his  behalf,  shall  at  the  end  of  the  said  statement  make  a  declaration  in  writing 
under  his  hand  to  the  following  effect,  that  is  to  say,  "  I  appeal  from  this  decision ;" 
and  the  said  Assistant-Barrister  shall  then  indorse  upon  ereiy  such  statement  the 
name  of  the  county  and  barony,  or  dty,  town  or  borough,  to  which  the  same  shall 
relate,  and  also  the  Christian-name  and  surname  and  place  of  abode  of  the  appellant 
and  of  the  respondent  in  the  said  appeal,  and  shall  sign  and  date  such  indorsement ; 
and  the  said  Assistant-Barrister  shall  deliver  such  statement,  with  such  indorse- 
ment thereon,  to  the  said  appellant,  to  be  by  him  transmitted  to  the  Court  of 
Exchequer  Chamber  at  Dublin  in  the  manner  hereinafter  mentioned;  and  the 
said  Assistant-Barrister  shall  also  deliver  a  copy  of  such  statement,  with  the  said 
indorsement  thereon,  to  the  respondent  in  such  appeal  who  shall  require  the  same. 

Section  60  provides  for  the  consolidation  of  appeals  resting  on  the  same  point 
of  law. 

Section  74  provides  th^  all  appeals  or  matters  of  appeal  from  or  in  respect  of  any 
decision  of  any  Assistant-Barrister  entertfuned  in  manner  thereinbefore  mentioned 
shall  be  prosecuted,  heard  and  determined  in  and  by  the  Court  of  Exchequer  Cham- 
ber at  Dublin  in  such  manner  and  form  and  subject  to  such  rules  and  regulations  as 
the  said  Court  shall  from  time  to  time,  by  any  rule  or  order  made  for  regulating  the 
practice  and  proceedings  in  such  appeals,  order  and  direct;  provided  always  that 
at  any  sitting  of  the  said  Court  of  Exchequer  Chamber  the  Chief  Justices,  Chief 
Baron,  and  other  Justices  and  Barons  of  her  Majesty's  Superior  Courts  of  Com- 
mon Law  at  Dublin,  or  any  three  or  more  of  them,  shall  for  the  purposes  of  this 
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T*  T.  1851.  case  and  passage.  The  shop  could  be  approached  by  a  separate  door 
V    Jy  ■  — ^ '    of  its  own ;  but  Mr.  Hamilton  used  to  permit  the  former  occupant 

tLLCELAJBSi 

aAioLTON'B    to  use  the  passage  in  order  to  get  in  more  easily  by  a  side-door  off 

CA8B 

the  passage  from  the  hall-door.  He  swore,  howeyer,  that  he  always 
retained  the  key  of  the  hall-door  and  had  the  sole  control  of  the 
house,  hall-door  and  premises,  except  the  shop  and  room.  Mr.  Frith 
Aow  occupies  the  shop,  and  has  not  been  rated.  Mr.  Porter  has  the 
room  as  tenant  to  Frith,  and  has  not  been  rated.  The  person  rated 
on  the  books  was  Mr.  Greenfield,  and  he  paid  the  last  rate  for  the 
entire  house ;  but  Mr.  Hamilton  caused  a  notice  to  be  served  on  the 
Guardians  to  have  his  name  placed  on  the  rate-books  as  the  occupier 
of  the  house,  after  he  had  served  his  notice  of  claim  to  be  regis- 
tered, and  thereupon  under  the  110th  section  would  be  entitled,  as 


Act  have  all  sndi  jnrisdiction,  power  and  authority  as  hj  this  Act  giyen  to  the 
said  Court  of  Ezcheqner  Chamber ;"  anj  thing  in  40  G.  3  (7r.J,  "  An  Act  for 
the  more  speedj  Collection  of  Erroneous  Judgments  giyen  in  the  Courts  of  Law 
in  this  EUngdom,"  or  in  any  other  Act  or  Acts  contained,  to  the  contrary  notwith- 
standing. 

Section  75  provides,  that  every  appellant  shall  within  the  first  four  days  in  the 
Easter  Term  1851  (as  regards  the  registry  for  that  year),  and  within  the  first  four 
days  in  Michaelmas  Term  next  after  the  decision  to  which  such  appeal  shall 
relate,  in  every  subsequent  year,  transmit  to  the  Clerk  of  Errors  in  the  said  Court 
the  statement  in  writing  so  signed  by  the  Assistant-Barrister,  and  shall  therewith 
send  or  give  a  notice  signed  by  him,  stating  his  intention  to  prosecute  the  appeal; 
and  shall  also  send  a  Uke  notice  to  the  respondent,  and  the  Clerk  of  Errors  is  to 
enter  every  appeal  of  which  he  has  received  due  notice  firom  the  appellant  in  a 
book  to  be  kept  by  him  for  that  purpose. 

Section  76  regulates  the  sittings  of  the  Court,  which  are  to  be  fixed  by  the  res- 
pective  Chief  Justices  or  Chief  Barons  as  soon  as  may  be  after  the  fourth  day  of 
every  Michaelmas  Term,  and  days  are  to  be  appointed  either  in  Term  or  Vacation 
for  hearing  such  appeals.    Public  notice  to  be  given. 

Section  78  provides,  that  no  appeal  or  notice  of  appeal  under  this  Act  shall  be 
received  or  allowed  against  any  decision  of  any  Assistant-Barrister  upon  any  ques- 
tion of  fact  only,  or  upon  the  admissibility  or  effect  of  any  evidence  or  admission 
adduced  or  made  in  any  case  to  establish  any  matter  of  fact  only ;  provided  always 
that  if  the  Court  shall  be  of  opinion  in  any  case  that  the  statement  of  the  matter 
of  appeal  is  not  sufficient  to  enable  them  to  give  judgm^t  in  law,  it  shall  be  law- 
ful for  the  said  Court  to  remit  the  said  statement  to  the  Assistant-Barrister  by 
whom  it  shall  have  been  signed,  in  order  that  the  case  may  be  more  fully  stated. 

Section  79 — ^That  every  judgment  or  decision  of  the  said  Court  of  Exchequer 
Chamber  shall  be  final  and  conclusive  upon  the  point  of  law  adjudicated  upon, 
and  shall  be  binding  upon  any  Committee  of  the  House  of  Commons  appointed 
fbr  the  trial  of  any  petition  complaining  of  an  undue  election  or  return  of  any 
member  or  members  to  serve  in  Parliament. 
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I  conceived,  to  be  considered  as  such ;  the  notice  served  was  a  notice  T.  T*  1861* 

Exch.  Cham, 

to  be  registered  out  of  the  house.  ^-— y-^^ 

RICHARD 

The  objection  made  was,  that  a  joint  occupation  arose  out  of  the    Hamilton's 

CASE. 

facts  as  stated,  and  that  the  6th  section  of  the  Act  applied ;  that 
the  nodce  of  claim  having  been  for  the  house,  he  was  bound  by  it, 
and  inasmuch  as  there  was  a  joint  occupation  said  to  be  proved,  that 
he  could  not  register.  I  held  the  vote  good,  and  that  the  6th  section 
did  not  apply,  as  Mr.  Hamilton  had  by  his  notice  under  the  110th 
section  entitled  himself  to  be  looked  upon  as  the  sole  person  liable 
for  the  rate. 


«/.  Brooke  and  Sproale,  for  the  appellant 

Hamilton  served  notice  to  be  registered  as  the  occupier  of  the 
entire  house,  though  he  had  neither  the  shop  nor  the  passage,  and 
the  Guardians  properly  refused  his  claim,  for  he  was  never  in  the 
occupation  of  the  shop,  nor  was  he  lessee.  Mr.  Greenfield  paid  the 
entire  rent,  and  was  rated  for  the  whole.  It  was  relied  on  that  the 
respondent  came  within  the  110th  section  of  the  Act,  providing, 
"  that  it  shall  be  lawful  for  any  person  who  shall  occupy  any  lands, 
^*  tenements  or  hereditaments  rated  under  the  Acts  for  the  more 
**  effectual  relief  of  the  destitute  poor  in  Ireland,  at  a  net  annual 
'*  value  of  £12  or  upwards,  in  any  electoral  division  in  any 
^'county,  or  £8  or  upwards  in  any  city,  town  or  borough  in 
*'  Ireland  in  which  there  shall  be  a  rate  for  the  relief  of  the  des- 
titnte  poor,  and  whose  name  shall  have  been  omitted  from  such 
rate,  to  present  to  the  Guardians  of  the  Union  a  claim  to  be  rated 
in  respect  of  such  premises ;  and  such  claim  shall  be  in  writing  and 
signed  with  his  name ;  and  upon  such  occupier  so  claiming,  and 
actually  paying  or  tendering  the  full  amount  of  the  rate  or  rates 
**  (if  any)  then  due  in  respect  of  such  premises,  the  Guardians  of 
**  the  Union  shall  insert  the  name  of  such  occupier  in  such  rate  in 
'*  respect  of  such  premises  as  aforesaid ;  and  in  case  such  Guardians 
**  shall  neglect  or  refuse  so  to  do,  such  occupier  shall,  for  the  pur- 
**  poees  of  this'  Act,  l)e  deemed  to  have  been  rated  in  respect  of 
*'  such  premises  in  the  rate  in  re^^ect  of  which  he  shall  have  claimed 
"  to  be  rated  as  aforesaid."    It  was  contended  below  that  the  facts 
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T.  T.  1 85 1 .  as  proved  showed  a  joint  occupation,  and  that  Hamilton's  notice  of 

Kxch,  Cham. 
— ■ claim  being  for  the  house,  he  could  not  register,  and  we  relied  on  the 

RICHARD 

HAMILTON'S    6th  scction  of  the  statute,  enacting : — "  That  when  any  lands,  tene- 

CASE. 

^*  ments  or  hereditaments  as  aforesaid,  within  any  such  citj,  town  or 
'*  borough,  shall  be  jointly  occupied  by  more  persons  than  one  as 
*'  tenants  or  owners  thereof,  and  such  persons  shall  be  rated  in  such 
"  rate  as  last  aforesaid  jointly  in  respect  of  such  premises,  each  of 
"  such  persons  shall,  subject  to  the  conditions  hereinbefore  provided 
'*  as  to  a  person  occupying  lands,  tenements  or  hereditaments  in  any 
'*  such  city,  town  or  borough,  be  entitled  to  vote  at  any  election  of 
"  a  member  or  members  to  serve  in  Parliament  for  the  city,  town  or 
"  borough  within  which  such  premises  are  situate,  in  case  the  net 
"annual  value  of  such  premises,  as  appearing  on  such  rate  when 
"  divided  by  the  number  of  persons  rated  jointly  in  respect  thereof 
"  shall  give  a  net  annual  value  of  £8  or  upwards  for  each  of  such 
"  persons,  but  not  otherwise." 


J.  Bobinton,  for  the  claimant. 

By  the  58th  section  of  the  Act  giving  the  appeal,  it  shaU  be 
lawful  for  the  Barrister  to  give  his  decision  on  the  entire  case  on 
the  point  of  law.  It  is  impossible  to  know  from  his  statement  here 
what  is  the  point  of  law,  unless  it  be  a  question  of  joint  occupa- 
tion, and  yet  on  the  facts  there  is  no  case  of  joint  occupation  at  all. 
The  objection  to  his  vote  is  that  he  was  a  joint  occupier:  Score^ 
Appellant;  Huggeti,  Respondent  (a) ;  Simpson  v.  Wilkinson  (b) ; 
Nuvir  V.  Denton  (c).  Even  supposing  there  was  a  joint  occupation, 
the  notice  of  claim  was  perfectly  correct :  Daniel  v.  Camplin  (<f). 

Sproule  replied. 

The  notice  of  claim  was  for  a  house,  and  by  that  the  Barrister 
says  he  was  bound.  Under  the  old  law,  joint  occupiers  could  not 
register.  Now,  by  the  5th  section  of  the  statute  "  every  male  person 
"of  full  age,  and  not  subject  to  any  legal  inc^^city,  who  shall 
"occupy  as  tenant  or  owner,  within  any  city,  town  or  borough  in 

(a)  1  Bar.  &  Arnold's  Election  Cases,  335.  (6)  1  Lat.  Beg.  Cas.  17& 

(c)  Ibid,  183.  (d)  Ibid,  264. 
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"  Ireland  retuming  a  member  or  members  to  serve  in  Parliament,  T.  T.  1 85 1 . 

Exch,  Cham, 

"  any  lands,  tenements  or  hereditaments,  and  shall  be  rated  under     s-— v—— ' 

RICHARD 

'^  the  last  rate  for  the  time  being,  under  1  &  2  Vie.  c.  56,  or  anj  Act    Hamilton's 

CASE. 

''  or  Acts  amending  the  same,  as  occupier  of  such  respective  lands, 
^'tenements  or  hereditaments,  at  a  net  annual  value  of  £8  or  upwards, 
''  shall,  if  duly  registered,  &c.,  be  entitled  to  vote  at  any  election  of  a 
member  or  members  to  serve  in  Parliament  for  the  city,  town  or 
borough  within  which  such  respective  premises  shall  be  situated, 
&c^  provided  that  he  shall  have  occupied  the  premises  next  before 
"the  20th  of  July  in  any  year,  and  shall  before  the  1st  of  July  in 
"  such  year  have  paid  all  poor-rates  payable  from  him  in  respect  of 
^  the  premises  previously  to  the  1st  day  of  January  in  such  year." 
So  that  to  entitle  a  person  to  vote,  he  must  be  in  occupation  as  tenant 
or  owner,  and  have  paid  the  poor-rates  for  the  premises.    But  it 
might  happen  that  the  name  was  omitted  from  'the  list,  and  to 
remedy  that  the  1 1 0th  section  was  framed. — [Monahan,  C.  J.    The 
objection  is  not  properly  raised.] — Barristers  are  expressly  excluded 
attending  the  Court  of  Revision,  and  the  Court  should  not  deal 
strictly  with  the  informality  of  the  6bjection. — [Crabcfton,  J.     The 
objection  is  not  tenable  that  a  joint  occupation  arose  from  the  state 
of  facts,  and  you  wish  the  Court  to  decide  on  a  different  question 
not  on  the  record.] — ^If  the  objection  be  not  properly  taken,  the 
Court,  under  the  78th  section,  may  remit  the  case  to  the  Assistant- 
Barrister. — [BALii,  J.     That  section  only  applies  where  the  state- 
ment of  the  matter  of  the  appeal  is  not  sufficient  to  enable  the 
Court  to  give  judgment  in  law ;  but  here  is  matter  amply  sufficient 
to  enable    us   to  give  judgment  against    the  appellant. — Cb amp- 
ton,  J.     No  appeal  is  given  against  the  decision  of  the  Barrister  or 
against  the  facts,    but  on  any  point  of  law  that  may  arise  on  the 
the  case. — Monahan,  C.  J.      Suppose  the  Barrister  had  stated  all 
the  facts  showing  that  the  party  was  entitled  to  register,  would  the 
opposite  party  be  entitled  to  say,  I  appeal  against  that  decision  ? — 
Jackson,  J.      The  79th  section  says  every  decision  of  the  Court 
of  Exchequer  Chamber  shall  be  final  and  conclusive  in  the  case 
upon  the  point  of  law  adjudicated  upon ;  but  what  is  the  point  of 
law  here?     I  feel  great  difficulty  in  strictly  construing  these  cases 
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T.  T.  1851.  stated  without  the  assistance  of  Counsel.      Here  there  was  strictly 

Exch,  Cham. 

1,-1^  V  ■  — '     no  joint  occapationi  though  pqfNilarly  there  was<— Monahah,  C.  J. 

BICHABD 

baxilton'b    Supposing  we  assume  the  point  to  be  open,  then  what  is  the  objec- 
tion to  the  vote?] 

Robinson  admitted  he  could  not  sustain  the  claim,  as  the  notice 
was  wrong. 

.      MONAHAN,  C.  J. 

This  case  comes  before  us  by  appeal  upon  a  statement  prepared 
by  the  Assistant-Barrister  in  pursuance  of  the  provisions  of  the  Act 
of  Parliament.  He  is  directed  by  the  statute  to  state  in  writing  his 
decision  on  the  whole  case,  also  his  decision  upon  the  point  of  law 
in  question  appealed  against,  and  also  to  state  the  fiuste  necessary 
for  the  adjudication  of  the  appeal.  In  the  present  case  he  has  stated 
the  facts,  but  he  also  states  evidence  upon  which  he  came  to  a  parti- 
cular conclusion ;  and  we  have  found  it  utterly  impossible  to  know, 
with  any  thing  like  certainty,  what  the  point  of  law  is.  We  there- 
fore must  remit  the  case  to  the  Assistant-Barrister  to  know  what  is 
the  point  of  law  he  wishes  us  to  adjudicate  upon. 


ROBERT  PHA YRE,       ....         Appellant ; 
M'DONEL, Respondeni. 


June  4. 


The  name  of  This  was  an  appeal  abo  against  the  decision  of  Mr.  Grorges  at  the 

the     daimaut 

was  Robert     same  Sessions.    The  facts  stated  were  as  follow : — 

Phayre ;    the  , 

penon  rated         The  name  on  the  list  in  this  case  is  James  Phayre,    No  notice 

law  books  as  ^^  served  under  the  110th  section  by  claimant  Robert  Phayre. 

of  theprS^S  The  person  rated  in  the  book  is  the  landlord  John  M'Donel,  and 

was  tne  land- 
lord John  M*Donel,  and  the  name  on  the  list  was  James  Fhayre.    It  was  sworn 
there  was  no  other  person  of  the  name  of  Fhayre  in  the  borough  Imt  Bobert  Fhayre. 
Held,  that  the  name  of  Rohert  Fhayre  not  appearing  on  any  list,  and  no  notice  of 
daim  to  register  haymg  been  proved,  the  claimant  was  properly  rejected. 

Semble — The  Assistant-Barrister  has  no  power  under  the  statate  to  alter  a 
Christian-name  in  the  list. 
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the  rates  are  still  dae.  The  eyidenoe  of  the  Town-clerk  was  to  the  T.  T.  1851. 
effect  that  he  had  never  heard  of  Robert  Fhayre  before,  but  that  to  ^"*'  ^**"* 
his  knowledge  there  was  no  one  of  the  name  of  Phayre  except 
claimant  in  EnniskiUen,  who,  before  his  remoyal  to  Church-street, 
resided  in  High-street.  The  name  of  Robert  Phajre  not  appearing 
on  any  list,  and  no  notice  of  claim  to  register,  or  under  the  UOth 
section,  having  been  proved,  I  decided  against  the  vote,  as  I  con- 
ceived I  had  no  power  under  the  56th  section  in  this  case. 

J.^RobinsoHy  for  the  appellant. 

The  question  here  is,  whether  under  the  55th  section  of  the  sta- 
tute the  Assistant-Barrister  had  power  to  change  the  name  of  James 
on  the  list  into  Robert  ?     That  section  empowers  the  Barrister  to 
"  correct  any  mistake  which  shall  be  proved  to  him  to  have  been  made 
in  any  list." — [Bali«,  J.    But  no  evidence  was  given  that  James 
Phayre  *and  Robert  Phayre  were  one  and  the  same  person,  nor  any 
evidence  that  there  was  a  mistake  in  the  name. — Psbbin,  J.    Can 
the  Barrister  change  a  wrong  Christian-name  into  a  right  one  ?    Is 
that  the  mistake  contemplated  by  the  Act  ?] — We  say  so,  because 
of  the  large  amending  power  given  by  the  section.    Then  the  115th 
section^says : — *'  No  misnomer  or  inaccurate  description  of  any  person, 
place  or  thing  named  or  described  in  any  schedule  to  this  Act 
annexed,  or  in  any  rate,  list,  or  copy  of  register  of  voters,  or  in 
any  notice  required  by  this  Act,  shall  in  anywise  prevent  or  abridge 
the  operation  of  this  Act  with  respect  to  such  person,  place  or 
thing,  provided  that  such  person,  place  or  thing  shall  be  so  deno- 
minated in  such  schedule,  rate,  list,  copy  of  register,  or  notice,  as 
to  be  commonly  understood." — [Cbamfton,  J.     What  is  the  legal 
objection  in  this  case?] — ^It  was  said  that  the  appdlant  had  not 
given  **diie  notice  of  his  claim  to  be  inserted  in  such  list,"  as  di- 
rected by  the  53rd  section,  and  that  under  the  55th  section  the  Bar- 
rister had  no  power  to  put  his  name  on  the  listr— •[Monahan,  C.  J. 
That  was  inasmuch  as  the  name  of  James  Phayre  appeared  <m  the 
list,  the  Barrister  said  he  could  not  entertain  the  claim  of  Robert 
Phayre,  there  being  no  notice  of  claim,  and  that  consequently  he  had 
no  jurisdiction  under  that  55th  section. — Perrin,  J.    I  doubt  if  the 
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T.  T.  1661.  Barrister  have  power  to  alter  a  name  on  the  list. — Crampton,  J. 
Exch,  Cham.  ^  -r*, 

>-i  -v    -^     The  name  of  Robert  Phayre  is  as  expressly  omitted  from  the  list 

ROBERT 

phatrb's      as  if  it  were  Robert  Thomson.] — ^We  say  it  is  but  a  misnomer,  and 

CASE. 

that  it  can  be  cured  by  the  116th  section. — [Jackson,  J.  Then 
you  should  have  proved  it  was  a  misnomer. — Crampton,  J.  There 
is  no  point  of  law  here  for  the  consideration  of  the  Court] 


Brooke  and  Sprouie,  for  the  respondent,  submitted  he  was  entitled 
to  his  costs.  Under  the  63rd  section  of  the  Act  the  Court  have 
power  to  "  make  such  order  respecting  the  payment  of  the  costs  of 
"  any  appeal,  or  of  any  part  of  such  costs,  as  to  the  said  Court  shall 
"  seem  meet ;  provided  always  that  it  shall  not  be  lawfiil  for  the  said 
**  Court  in  any  case  to  make  any  order  for  costs  against  or  in  favour 
"  of  any  respondent  or  person  named  as  respondent  as  aforesaid, 
'*  unless  he  shall  appear  before  the  said  Court  in  support  of  the 
'decision  of  the  Assistant-Barrister  in  question."  Here  a  name 
was  put  on  the  list  that  should  not  have  been  done,  and  the  Bar- 
rister rejected  the  claim. 

Mokauan,  C.  J. 

We  affirm  the  decision  of  the  Barrister,  but  we  do  not  think  it  a 
case  for  costs. 


GILMORE  AGNEW,      ....        Appellant; 
PATRICK  FOWLER,     ....         Respondent. 


June  4. 


.  The  13  &  14  This  was  an  appeal  from  the  decision  of  Mr.  John  Gibson,  Aasiat- 
Vic,   c.    69 
prescribes  the  ant-Barrister  for  the   county   of  Antrim.      The   respondent  was 

ing  Registry    registered  by  the  Barrister  as  a  voter  for  the  borough  of  Belfast. 

Sessions   for 

1851  between  the  Ist  of  January  and  14th  of  February ;  the  Assistant^Barrister 

signed  the  statement  of  facts  and  the  appeal  on  the  1 5th  of  Fehmary ;  Heidt  that 

he  had  no  jurisdiction,  and  that  such  appeal  could  not  he  entertained. 


CASE. 


(t 


u 
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The  appeal  was  thus  headed  : — "  No.  1 . — Consolidated  appeal  of  T.  T.  1 85 1 . 

•^  ,  ,  ,    T^      -  Exch.  Cham. 

Fatnck  Fowler.  ^-^-> — — ^ 

PATRICK 

**  The  decision  in  this  case  will  rule  the  cases  of  the  several  per-      fowler's 
''  sons  following — [Setting  out  the  names  of  fifteen  persons.] 

'*  Patrick  Fowler,  146  North-street,  having  his  qualification  on 
"the  list  at  146  North-street. 

"  In  this  case  it  appeared  that  in  the  last  rate  for  the  time  being 

"  under  the  Poor-law  the  rating  was  in  the  name  of  * M*Corry ' 

"  in  respect  of  a  house  No.  146  North-street,  of  the  net  annual  value 
''  of  £8.  It  further  appeared  that  the  said  Patrick  Fowler  occupied 
"for  more  than  twelve  months  previous  to  the  9th  of  November 
"  1 860,  and  still  continued  to  occupy  the  same,  and  that  he  had  paid 
"  all  poor-rates  due  and  payable  in  respect  of  said  premises.  It 
"  also  appeared  that  a  claim  in  proper  form  had  been  made  by  said 
"  Patrick  Fowler,  and  served  on  the  Guardians  of  the  Poor  on  the 
"25th  of  November  1850,  to  be  rated  by  name  in  respect  of  said 
"  house  for  the  last  rate  for  the  time  being.  I  retained  the  voters' 
"names  on  the  list,  and  held  that  they  were  properly  rated. 

"John  Gibson." 
"I  appeal  from  this  decision. 

"I,  for  myself  and  on  behalf  of  all  the  other  persons  who  are 
"  interested  as  appellants  in  this  matter,  and  whose  names  are  here- 
"  under  written,  do  appeal  against  this  decision,  and  agree  to 
"prosecute  this  appeal. 

"GiLMORE  Agnew." 
"  I,  for  myself  and  on  behalf  of  all  the  other  persons  interested 
as  respondents  in  this  matter,  and  whose  names  are  hereunder 
written,  do  agree  to  appear  and  answer  this  appeal. 

"  Francis  Campbell. 
"Patrick  Fowler." 
[Several  other  names  were  added.] 
"Borough  of  Belfast. — Gilmore  Agnew,  of  52  Hercules-street, 
Belfast,  appellant;  Francis  Campbell,  4  Hercules-place,  Belfast, 
respondent. 

"John  Gibson." 

"\6th  February  \85l.'* 


(C 


CABB. 
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T.  T.  1861.       Napier  and  Meade^  for  the  appellant. 

£reA.  Cham, 

PATBICK 

fowlbb'8  Huiton,  for  the  respondents,  made  a  preliminary  objection  that 

these  appeals  were  not  warranted  by  the  statute,  because  they 
were  appeals  from  a  decision  of  the  Assistant-Barrister  on  the 
whole  case,  and  not  on  any  point  of  law  ;  the  Acta  of  the  case 
were  stated,  and  fifteen  names  followed,  and  it  did  not  appear 
whether  these  were  appellants  or  respondents,  and  the  signature  of 
the  Barrister  was  dated  the  15th  of  February  185K  Further,  it 
was  objected  that  a  single  point  of  law  is  set  out  on  ^the  record, 
for  the  appeals  were  settled  by  the  appellants  themselves,  and  the 
Court  has  no  jurisdiction  to  hear  these  appeab.  Then  it  pro- 
fesses to  be  a  conscdidated  appeal,  and  it  is  not ;  and  the  appeals 
were  taken  by  the  Barrister  on  the  15th  of  February,  when  his 
jurisdiction  under  the  statute  had  wholly  ceased.  The  47th  section 
enacts  that  the  Barrister  may  hold  Revising  Sessions  at  any  time 
between  the  1st  day  of  January  and  1 4th  day  of  February  indusiTe 
in  the  year  1851,  and  between  the  8th  day  of  September  and  25th 
day  of  October  inclusive  in  every  succeeding  year ;  and  the  56th 
section  has  express  negative  words  in  it  in  reference  to  the  Barrister 
adjourning  his  Court : — '^  So  that  no  such  adjourned  Court  shall  be 
holden  ufter  the  14th  day  of  Februaiy  in  the  year  1851 "  as  regards 
that  year.  The  Barrister  therefore  had  no  power  to  do  a  single 
judicial  act  after  the  14th  of  February. 

Napier  was  called  on. — [Monahan,  C.  J.  Have  we  jurisdiction 
on  this  general  form  of  appeal  ?] — The  Banister  has  stated  the  facts 
of  the  case,  and  that  he  held  the  claimant's  properly  rateable ;  he 
has  specified  that  Fowler  made  a  claim,  and  he  admitted  it^  and  the 
appeal  is  against  that  decision,  to  the  effect  that  Fowler  is  not  pro- 
perly rated. — [Monahan,  C.  J.  No ;  the  appeal  is  that  Fowler  is 
not  on  the  list  of  voters.] — The  rating  is  material  to  the  franchise, 
and  the  Barrister  is  to  decide  on  the  light  to  appeaL — [Cbamf- 
TON,  J.  The  appeal  is  given  to  assist  the  Barrister  in  his  judgment ; 
he  is  to  state  any  case  of  law  or  any  point  of  law  that  may  arise, 
and  this  Court  is  then  to  deal  with  it. — Monahan,  C.  J.    The  Bar- 
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rister  is  to  read  the  appeal  in  open  Court  before  the  parties;  and  T.  T.  1851. 

Exch.  Cham, 
the  statute  excluding  him  sitting  beyond  the  14th,  how  can  his     s«.i»v-^-^ 

PATBICK 

doing  so  on  the  15th  be  justified  ?] — What  the  Barrister  does  is     Yoyii^B,*a 

this,  he  hears  the  claim,  and  decides  the  claimant  should  be  on        casb. 

the  list ;  that  must  be  done  in  open  Court.    Then  under  the  58th 

section,  having  read  the  statement  to  the  appellant  in  open  Court, 

the  Barrister  is  '^  then  and  there"  to  sign  the  same,  that  is,  the  first 

signature,  and  must  have  been  affixed  on  the  14th  of  February. 

The  appeal  from  the  decision  is  then  made;  Fowler  and  others 

agree  to  appear  and  answer  the  appeal,  and  then  the  Barrister  is  to 

*' indorse  upon  every  such  statement  the  name  of  the  county  and 

''barony  or  city,  town  or  borough  to  which  the  same  shall  relate, 

*'and  also  the  Christian -name  and  surname  and  place  of  abode  of 

'*  the  appellant  and  of  the  respondent  in  the  said  appeal,  and  shall 

"sign  and  date  such  indorsement."    Every  thing  before  that  is  done 

in  open  Court,  and  the  indorsement  is  not  a  judicial  act  at  all. — 

[Baix,  J.    Why  then  is  the  Barrister  to  date  it  ?] — Appeals  may 

be  entered  at  any  hour  of  the  last  day  of  the  Court  sitting,  and  if 

the  Barrister  sit,  as  here,  until  twelve  o'clock,  may  he  not  after  that 

add  his  signature  ? — [Ball,  J.  The  statute  says  he  cannot  do  it.] — 

Then  that  58th  section  has  reference  but  to  a  case  of  a  single 

appeal ;  this  is  a  consolidated  appeal,  and  the  signing  the  statement 

does  not  apply  to  a  consolidated  appeaL  It  is  the  60th  section  which 

deals  with  consolidated  appeals ;  and  by  it,  if  the  Barrister  see  that 

any  number  of  objections  or  claims  depend  on  the  same  point  of 

law,  he  is  empowered  to  declare  that  such  appeals  ought  to  be  con- 

aolidated,  and  he  is  4o  state  in  writing  the  case,  and  his  decision 

thereon,  as  hereinbefore  mentioned.     This  he  could  not  do  until  the 

end  of  his  session;  for  how  is  he  to  amalgamate  all  the  points 

raised  until  the  revision  be  over  ? — [Ball,  J.    The  Barrister  has 

not  here  stated  this  is  not  a  consolidated  appeal. — ^Monahan,  C.  J. 

Ail  the  things  to  be  done  by  that  60th  section  must  be  cotempo- 

raneous,  and  the  words  **  hereinbefore  mentioned  "  must  mean  "  in 

cipen  Court."     There  is  nothing  to  prevent  the  indorsement  being 

pot  on  a  consolidated  appeal.] — The  memorandum  and  date  are  not 
VOL.    1.  59  L 
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T.  T.  1861.  at  all  necessary  in  the  case  of  a  consolidated  appeal.^ — [Perrin,  J 
..^ly....^^ '    The  directions  of  the  60th  section  hare  not  been  followed.] 

PATRICK 

fowler's 

CASE.  MoNAHANy  C.  J« 

The  Court  are  of  opinion  they  cannot  entertain  these  appeals* 
As  the  objection  made  on  the  date  is  a  fatal  one,  it  is  unnecessary  to 
consider  the  other  objections.     We  give  no  costs. 


BEIRNE  and  several  other  persons,  .         .         AppelkmU  ; 
THE  CLERK  OF  THE  PEACE,  Respondeni. 


June  4,  5. 


A  rate  being  This  was  a  consolidated  appeal,  on  behalf  of  the  appellant  and 

struck    in    a 

Poor-law  ninety-six  other  persons,  from  the  decision  of  Mr.  D.  R.  Kane, 

tober  1849,      Assistant-Barrister  for  the  county  of  Leitrim,  made  by  him  at  the 

divided  it  mto  Registering  Sessions  for  that  county. 

^d  by^Lnted       ^^  appeared  from  the  case  stated  to  the  Court  that  the  appellants 

notices  the      ^^^  excluded  by  the  Clerk  of  the  Mohill  Poor-law  Union  from  the 

rate-payers  ^ 

were  apprised  return  made  by  him  to  the  Clerk  of  the  Peace  of  the  county,  of  the 
thereof,   and  '^  ^ 

receipts   and    occupiers  of  lands  rated  for  the  relief  of  the  poor  at  the  annual  Talue 

check-books 

were  issued  to  of  £12.    That  the  appellants  had  served  notice  on  the  Clerk  of  the 

the  collectors 

for  the  first  in-  Peace,  requiring  to  be  inserted  as  rated  occupiers ;  that  they  were 

stalment.     In  .  /.,,,,,/.,  , 

September        occupiers  as  tenants  of  the  lands,  and  rated  for  the  poor-rate  as  such 

lectors  re-    *  ^^  ^^  required  annual  value.     That  in  the  month  of  October  1849 

rate-payer^  to  P*^^   Vice-guardians   struck  a  rate  chargeable    on   the    electoral 

navabk  t^tl^  division  of  the  union  varying  from  eight  shillings  and  two  pence  to 

?A?o^^^*'b^  ^^®  shillings  and  two  pence  in  the  pound,  and  had  issued  rate-books 

first  instal-      and  warrants  authorising  the  collection  of  these  rates.    That  on  the 
ment  was  ac- 
cordingly paid.    1st  of  November  1849  these  Guardians  were  succeeded  by  Local 
In    November 

1850  the         Guardians  who  represented  the  rates  to  the  Poor-law  Commissioners 
Gnajndians  di- 
rected  the        AS  excessive,  and  that  they  ought  to  be  quashed;  this  the  Commis- 

thesecond  in-  sio^^rs  refused  to  do,  but  recommended  the  Guardians  to  collect 

Held  that  the  *^®™  ^7  *^®  instalments  of  five  shillings  and  three  pence  when  the 
first  instal- 
ment was  the  only  rate  payable  on  the  31st  of  March  1850,  and  that  the  non-pay- 
ment  of  the  second  instalment  on  that  day  did  not  disqualify  the  rate-payers  being 
registered.— [Crampton,  J.,  dissentiente.^ 


BEIRNE  S 
CASE. 
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rate  amounted  to  eight  shillings,  and  so  in  proportion;  that  they  T.  T.  1851. 

Exch.  Cham. 
accordingly  divided  the  rates    into   instalments,   and   by   printed 

notices  circulated  through  the  Union,  apprised  the  rate-payers  of 
such  division^  and  issued  recdpts  and  check-books  to  the  collectors 
for  the  collection  of  the  first  instalments  only,  the  collectors  retain- 
ing the  warrants  and  rate-books  delivered  to  them  by  the  paid 
Guardians.  That  on  the  2nd  of  November  1860,  the  Guardians  for 
the  first  time  directed  the  collection  of  the  second  instalment,  and 
then  issued  receipt  and  check-books  for  the  collection  thereof,  the 
collectors  previous  thereto  not  being  required  to  collect  the  amount 
of  the  second  instalment.  That  in  September  1860  the  collectors, 
by  printed  notices,  circulated  in  their  several  electoral  divisions, 
required  the  rate-payers  to  pay  all  rates  payable  to  the  31st  of 
March  1860.  That  fourteen  of  the  rated  occupiers  paid  their  rates, 
and  were  returned  by  the  Clerk  of  the  Union  in  his  return.  That 
the  rated  occupiers,  who  had  previously  paid  the  first  instalment  in 
due  time,  offered  to  pay  the  second  to  the  collector,  but  that  the 
collectors  refused  to  accept  payment  thereof,  as  no  receipts  had  been 
issued  fo  them  by  the  Guardians  for  such  instalment.  The  Clerk 
of  the  Union  excluded  the  appellants  from  his  return  to  the  Clerk  of 
the  Peace,  upon  the  ground  that  they  had  not  paid  the  second 
instalment  on  or  before  the  30th  of  September  1860.  That  the 
appellants  proved  that  they  had  respectively  paid  before  the  30th  of 
September  1860  the  first  instalment  of  the  rate  made  in  Octo- 
ber 1849,  and  rested  their  claim  to  be  retained  on  the  list  of  votes  on 
that  ground,  and  insisted  that  this  first  instalment  was  the  rate  pay- 
able by  them  on  the  31st  of  March  1860.  The  Barrister  held  that, 
having  regard  to  the  Acts,  the  whole  rate  made  in  October  1849 
was  payable  on  the  3l8t  of  March  1860,  and  that  as  the  appellants 
only  paid  the  first  instalment,  they  were  properly  excluded  from  the 
xetum  made  by  the  Clerk  of  the  Union,  and  he  disallowed  the  claim 
on  that  ground ;  and  He  held  on  the  evidence  given  by  the  appellants 
in  relation  to  their  claims  that  they  were  in  all  other  respects  entitled 
to  their  franchise,  and  admitted  the  claims  of  all  persons  in  other 
respects  qualified  who  offered  to  pay  the  second  instalment  on  or 
before  the  30th  of  September,  and  who  had  since  paid  said  instal- 
ment when  required  so  to  do. 


beibitb's 

CASE. 
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T.  T.  1851.       R.  W.  Greene  and  Sir  C.  &Loghlen,  for  the  appelknto. 

The  question  in  this  case  arises  on  the  words  in  13  &  14  Vie. 
c.  69)  s.  5,  "  have  paid  all  poor-rates  in  respect  of  such  respective 
*<  premises  which  shall  have  become  payable  from  him  in  respect  of 
*'  such  premises/'  &c.  Section  14  has  the  same  condition  as  to  town 
voters.  It  is  plain  that  before  a  person  can  be  deprived  of  his 
franchise  he  must  be  guilty  of  some  legal  default.  The  word  *^  pay- 
able "  in  that  section,  it  will  be  argued,  means  assessed  and  due ; 
we  say  it  means  "  collectable "  or  enforcible,  payable  according  to 
the  course  of  collection  when  due. — [Perrin,  J.  It  was  intended  as 
a  test  of  solvency.] — ^The  statute  is  an  enabling  one,  and  to  be  con- 
strued liberally.  The  23rd  section  provides  for  the  Clerks  of  the 
Peace  preparing  lists  of  claimants,  and  if  the  Clerk  of  the  Peace 
have  reascmable  cause  to  believe  the  claimant's  name  should  not  be 
on  the  list,  he  is  to  place  the  word  *' objected"  before  it.  By 
schedule  A  No.  4,  his  list  is  to  contain  a  return  of  male  persons 
rated  in  the  last  rate  under  the  Acts  for  the  Bdief  of  the  Poor  as 
occupiers  of  lands,  &c.,  rated  at  the  net  annual  value  of  £12  or 
upwards,  excluding  from  this  list  ''all  such  occupiers  as  have  not  on 
<*  or  before  the  3rd  day  of  September  1851  paid  all  poor-rates  (if  any) 
''  which  have  become  payable  by  them  respectively  out  of  sui^  ree- 
''pective  lands,  &C.,  previously  to  the  31st  day  of  March  1851."  In 
the  precept  of  the  Clerk  of  the  Peace  to  the  Clerk  of  the  Union  the 
latter  is  required  to  inquire  of  the  union  collector  of  poor-rates  as 
to  the  occupier  having  paid  all  rates  which  shall  hare  become 
payable  by  him.  It  is  not  an  inquiry  if  a  certain  rate  have  been 
imposed  merely.  This  is  done  in  pursuance  of  the  19th  section  of 
13  &  14  Vie.  c.  69*  If  the  qualification  do  not  continue,  ^  objected" 
or  "  dead"  is  to  be  put  on  the  list>  and  the  register  is  then  to  be 
returned  to  the  Clerk  of  the  Peace.  Then  by  the  20th  section,  in 
every  year  after  1851,  the  Clerk  of  Unions  is  to  transmit  to  the 
Clerk  of  the  Peace  supplemental  lists  of  rated  persons  who  have 
paid  their  poor-rates,  and  are  not  already  on  the  register.  The 
30th  section  provides  for  the  Town-clerks  of  boroughs  publishing  a 
notice  stating  that  no  person  will  be  entitled  to  be  registered  unleaa 
all  poor-rates  which  shall  have  become  payable  by  him  be  paid  on 
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or  before  a  day  specified.  The  3l8t  section  empowers  Town-clerks  T.  T.  185L 
to  inspect  the  rate-books  and  obtain  a  list  of  defaoltera;  and  if  re- 
quired the  poor-rate  collector  is  to  deliver  to  the  Town-dark  such 
list.  Then  the  32nd  section  directs  Clerks  of  Unions  to  transmit  to 
the  Town-derk  the  list  of  persons  rated  as  occupiers  of  premises  of 
the  required  annual  value^  and  therefrom  bj  the  33rd  section  the 
Town-clerk  is  to  make  out  annually  the  lists  of  persons  entitled  to 
vote.  The  55th  section  prescribes  the  duties  of  the  Barrister  in 
revising  lists,  enaWng  him  to  correct  misnomers  or  mistakes.  When 
the  Board  of  Guardians  resolved  on  collecting  the  rate,  they  gave 
notice  and  supplied  the  collector  with  a  receipt  book.  That  only 
authorised  him  to  receive  one  rate,  and  so  the  collector  refused  to 
receive  the  second  rate  until  he  got  a  second  receipt  book.  The 
rate  is  to  be  paid  to  the  collector  by  the  actual  occupier;  and 
in  Maoris  Compendium  of  the  Poor-law^  pp.  403,  420,  3rd  ed., 
under  article  49, 'the  power  of  Boards  of  Guardians  to  take  the  rate 
by  instalments  is  impliedly  sanctioned. — [Tobkbns,  J.  Not  to  levy 
the  rate  by  instalments,  but  to  vary  the  rate  as  they  may  think  judi- 
oioos*} — ^The  poor-rate  is  not  payable  till  there  be  a  person  legally 
authorised  to  receive  the  same.  ''Payable"  and  ''receivable''  are 
correlative  terms;  and  by  13  &  14  Vie,  c.  69»  s.  109,  the  collector 
or  his  deputy  is  to  attend  at  some  place  in  each  barony  within  the 
Union,  of  which  he  is  to  give  notice,  for  the  purpose  of  giving 
receipts  for  poor-rates  to  any  person  requiring  the  same,  and  pay- 
ing the  amount  of  poor-rate  then  payable  by  them ;  clearly  showing 
the  rate  is  not  payable  until  there  be  a  person  authorised  to  receive 
the  same.  The  distinction  between  what  is  payable  and  what  is 
due  is  shown  by  1  &  2  Vic.  c*  56,  s.  85.  The  collectors  have  no 
power  to  collect  any  part  of  the  rate  from  a  particular  person: 
12  &  13  Vic.  c.  91,  ss.  48,  51,  52,  53.  There  was  no  other  rate 
payable  here  except  the  one  for  which  the  collector  could  give  a 
recdpt.  The  rate  is  due  and  perhaps  payable  the  moment  it  is 
struck ;  but  in  point  of  fact  it  is  not  payable  till  it  be  put  in  force 
by  the  collector.  No  person  is  entitled  to  receive  the  rate  until  he 
get  the  warrant  and  the  receipt  book. 


BEIRNES 
CA8B. 
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T.  T.'^1851.       Napier  and  C.  Andrews^  contra. 

The  construction  contended  for  would  empower  the  Guardians  to 
take  away  the  franchise  by  giving  them  the  power  of  distributiiig 
the  rates.  An  arrangement  bj  the  Guardians  to  take  the  rate  by 
instabnents  cannot  alter  the  legal  liability  of  the  party  to  pay  the 
entire,  which  commences  when  the  rate  was  made.  The  accepting  of 
it  by  instalments  was  a  mere  act  of  kindness  by  the  Guardians.  The 
78th  section  of  the  Poor-law  Act  (I  &  2  Vic*  c.  56)  authorises  a 
distress  to  be  made  within  two  months  after  the  rate  is  made, 
clearly  showing  that  from  the  time  it  is  made  it  is  payable.  The 
71  St  section  says  that  the  rate  shall  be  paid  by  the  person  in 
occupation  when  the  rate  was  made ;  and  the  73rd  section  autho- 
rises the  Guardians  to  issue  warrants  for  the  collection;  and  in 
this  case  the  warrants  had  been  issued  to  the  collectors ;  and  the 
76th  section  provides  that  the  entire  rate  is  to  be  deducted  from^the 
tithe — ^in  fact>  for  all  purposes  of  legal  liability,  when  the  rate  is 
made  it  is  payable.  The  109th  section  of  13  &  14  Vic.  c  69,  directs 
the  collector  to  attend  and  give  a  receipt  for  the  amount  then  pay- 
able, that  is  legally  capable  of  being  enforced :  Rex  v.  InkabiimUi 
of  Fordham  {a). 

Cur,  ad,  vult, 

MONAHAN,  C.  J. 

The  act  here  done  was  by  the  Guardians  regularly jasaembled. 
Notices  were  served  apprising  the  rate-payers ;  and  the  only  ques- 
tion is,  had  the  collectors,  not  having  got  the  receipts  for  the  second 
moiety  of  the  rate,  a  power  to  receive  it  ?  It  is  my  opinion,  and 
that  of  the  majority  of  the  Court,  that  this  was  not  a  rate  payable 
within  the  provisions  of  the  Act  of  Parliament  on  the  31st  of  March 
last,  and  that  therefore  these  parties  are  entitled  to  register. 

Crampton,  J. 

I  have  the  misfortune  to  differ  from  the  opinion  of  the  Court,  and 
I  think  the  Assistant-Banister  took  the  correct  view. 

MoNAHAN,  G.  J.. 

There  must  be  an  order  to  put  these  names  on  the  register. 

(a)  4  Jur.  218. 
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T.  T.  185U 

Or.  AppeaL 


Court  o(  Crftndial  OyyeaL* 

THE  QUEEN, 
At  the  Prosecution  of  EDWARD  DE ANE  FREEMAN, 

V. 

WILLIAM  PIGOTT  and  others.  j^^4 


The  following  case  was  submitted  for  the  opinion  of  this  Court  by  The  trayeTBeis 

were   indicted 

Mr.  Berwick,  Assistant-Barrister  for  the  East  Riding  of  the  county  for  a  rescue  of 

goodfl    seized 

of  Cork : —  for   ooun^ 

The  traversers  were  tried  at  the  last  Quarter  Sessions  for  the  East  of  a  townland, 
Riding  of  the  county  of  Cork,  holdei)  at  Fermoy,  on  an  indictment  ^^^  j^^  ^f 
charging  them  with  the  rescue,  on  the  9th  of  September  1850,  of  ^f^ar^^ 
certain  goods  seized  for  county  rates,  due  out  of  the  townland  of  J|^,f^®  I**^ 
Corbally,  in  the  barony  of  Fermoy,  of  part  of  which  William  Mabony  ^  *^®  occupa- 

and  Robert  Hayes,  two  of  the  traversers,  were  and  had  been  at  the  i^Ants.     No 

applotment  of 

time  the  rates  claimed  became  due  in  the  occupation  as  tenants.  county  cess 

bad  been  made 
It  appeared  in  evidence  that  on  the  8th  of  September  1848,  the  on  the  ooca- 

Treasurer  of  the  county  of  Cork  issued  to  the  prosecutor  Edward  6  &  7  W,  4, 

Deane  Freeman  his  warrant  of  that  date  for  the  collection  of  the  ^j^^  no  ac- ' 

county  rates  of  the  barony  of  Fermoy,  presented  at  the  Summer  w^iSie^d 

Assizes  of  1848.     Mr.  Freeman  was  then,  and  had  acted  for  many  ^  ^^,  ^ 

'  ''    tLon,  had  been 

years  before  as,  the  barony  constable,  duly  appointed  as  collector  for   ^^®^  ^^  *^® 

that  barony.    Another  collector  was  appointed  by  the  Grand  Jury  dens  or  Senes- 
^  i-r  /  -^    chal  of  the 

at  the  Summer  Assizes  of  1849*  for  the  collection  of  the  present-  parish;  but  a 

Yohintajy  ap- 
ments  of  that  Assizes,  Mr.  Freeman  having,  in  consequence  of  the  plotment  was 

.  made,  and  an 

difficulty  of  collection,  declined  to  act  for  the  levy  of  that  or  any  anear  accm- 

ing,  the  collec- 
tors distrained  on  the  townland  for  the  arrear,  selecting  the  party  by  ^ose  defanlt 
the  deficiency  appeared  to  arise,  namely,  two  of  the  trayersers.  The  goods  seized 
were  left  on  the  lands  nntil  the  sale  day,  when  they  were  rescued  by  the  trayersers 
and  others.  Held,  that  such  seizore  was  illegal,  and  that  the  trayersers  were  justi- 
fied in  resisting  the  sale,  as  under  6  &  7  Tfl  4,  c  116,  s.  151,  the  barony  constable 
had  no  authority  to  lei/y  county  cess  until  he  had  delivered  to  the  churchwarden  or 
Seneschal  an  account  m  writing  as  directed  by  that  section,  and  that  therefore  the 
conyiction  of  the  trayersers  for  a  rescue  was  bad. 

6  &  7  H^.  4,  c.  116,  has  repealed  35  G,  3,  c.  55. 

♦  Coram — Monahan,  C.  J.  ;   Torrenb,  J.  ;  Crampton,  J. ;  Psrrin,  J.  ; 
Ball,  J.,  and  Jackson,  J. 
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T.  T.  1861.  future  Assizes.     He  continued,  however,  to  collect  from  the  cess* 
Or.  Appeal. 
««— -V— ^^     payers  of  the  different  townlands  named  in  his  warrant  the  amount 

THE    qUEEN 

^^  remaining  due  thereout  for  the  cess  of  the  Summer  Assizes  of  1848. 

FiGOTT.  go  far  as  it  appeared,  no  applotment  of  county  cess  had  ever  been 
made  nnder  the  provisions  of  the  151st  section  of  6  &  7  FFl  4,  c.  116, 
on  the  occupiers  of  the  townlands  contained  in  Mr.  Freeman's  war- 
rant of  the  barony  of  Fermoy,  and  no  account  in  writing,  as  directed 
by  that  section,  had  been  served  by  3£r.  Freeman,  after  he  had 
received  the  warrants,  on  the  Seneschal  or  churchwardens  of  the 
parish  in  which  the  lands  in  question  were  situate,  nor  had  he  been 
ever  required  so  to  do  by  any  two  landholders.  In  fact,  it  appeared 
that  the  course  pursued  by  Mr.  Freeman  was  to  hand  to  some  res- 
ponsible inhabitant  of  eacli  townland  a  statement  of  the  whole 
amount  applotted  on  that  townland ;  and  this  was  divided  among 
the  occupiers,  who  generally  paid  according  thereto;  and  in  case  of 
non-payment  of  any  part  of  the  rate,  the  collectors  distrained  on  the 
townland  for  the  arrear,  selecting,  however,  in  general  the  party  by 
whose  default  the  deficiency  appeared  to  arise. 

In  consequence  of  an  arrear  of  county  cess  for  the  levy  of 
Summer  Assizes  of  1848  remaining  BtiU  unpaid  out  of  the  townland 
in  which  the  farm  of  the  traversers  Mahony  and  Hayes  was  situate, 
Mr.  Freeman's  deputy,  whose  deputation  was  signed  on  the  27th  of 
September  1849)  made  a  seizure  of  certain  com  in  5tack  on  the 
4th  of  September  1850  on  the  traverser's  land  for  that  arrear;  his 
right  to  do  so  does  not  appear  to  have  been  then  disputed,  and  the 
goods  seized  were  left  on  the  lands  until  the  sale  day,  which  was 
appointed  for  the  Qth  of  September,  and  notice  to  that  effect  given. 
On  the  Qth  of  September,  however,  when  Mr.  Freeman's  depu^ 
and  his  bailiff  went  to  the  land  to  conduct  the  sale,  tbej  were 
resisted,  and  the  property  rescued  with  ccmsiderable  violence,  by  the 
traversers,  accompanied  by  a  large  body  of  people,  who  plainly 
attended  there  for  the  purpose  of  assisting  in  the  rescue.  At  the 
close  of  the  prosecutor's  case  I  asked  whether  the  indictment  con- 
tained a  count  for  riot,  and  I  was  informed  that  it  did  not ;  but  on 
examining  the  copy  of  the  indictment  this  was  found  to  be  a  mis- 
take.    The  trial,  however,  proceeded  exclusively  on  the  count  for 
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rescue,  and  no  other  charge  was  stated  to  the  Court  or  submitted  to  T.  T.  1861. 
the  jury ;  and  it  was  to  that  charge  alone  that  the  defence  of  the     -_'    f^  * 
traversers  was  made,  and  on  that  the  opinion  of  the  Court  was 
taken,  and  the  verdict  given.  pigott. 

For  the  traversers  it  was  alleged  that  the  property  had  been 
iUegally  seized,  and  therefor^  that  they  were  justified  in  law  in 
hindering  the  sale  and  rescuing  it,  on  the  following  grounds  : — 

First,  that  under  the  15 1st  section  of  the  Grand  Jury  Act  the 
barony  constable  had  no  authority  by  law  in  any  case  to  levy  county 
cess  till  he  had  *'  delivered  or  sent  to  the  Seneschal  or  churchwardens 
of  the  townland  contained  in  his  warrant  an  account  in  writing/' 
according  to  the  directions  of  that  section  of  the  Act ;  and  it  was 
argued  that  the  words  "  if  he  shall  be  required  so  to  do  by  any  two 
landholders"  only  applied  to  the  case  of  a  parish  or  townland  of 
which  there  was  no  Seneschal  or  churchwardens,  and  not  to  any 
other  case,  and  that  the  service  of  such  notice  by  the  collector,  or  in 
the  case  of  a  parish  or  denomination  in  which  there  were  church- 
wardens (and  it  was  admitted  that  such  was  the  present  case),  was 
a  condition  precedent  to  his  right  to  levy  or  collect  the  county  rate. 
It  was  however  urged  by  the  prosecutor,  that  the  Legislature 
merely  intended  by  this  provision  to  give  to  the  inhabitants  of  each 
parish  or  townland  who  wished  for  a  new  applotment  the  power  in 
ail  cases  to  require  the  collectors  to  furnish  such  account,  and  not  to 
throw  that  duty  in  the  first  instance  on  the  barony  constable,  when 
perhaps  it  was  not  required  or  wished  for. 

Secondly,  it  was  argued  that  even  though  this  was  so,  yet  it  lay 
upon  the  prosecutor  to  show  some  previous  applotment  according  to 
which  this  levy  was  made,  and  that  if  no  previous  applotment 
existed  he  had  no  right  to  collect  the  county  cess,  at  least  by  distress, 
there  being  no  analogous  power  given  by  6  &  7  W.  4  to  that  in 
36  G.  3,  c.  65,  s.  53,  which  enabled  the  collector  to  distrain  for  the 
county  cess  on  the  whole  pr  any  part  of  the  townland  if  no  applot- 
ment was  made.  To  this  it  was  answered  that  as  no  previous  legal 
appointment  appeared  to  have  been  ever  made,  the  36  G.  3  was  not 
in  this  respect  repealed  by  6  &  7  W.  4,  and  that  in  such  case  the 
right  of  the  collector  to  resort  to  the  whole  townland  was  preserved. 

VOL.  1.  60     L 
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T.  T.  1851.       Thirdly,  it  was  argued  thai  as  Mr.  Freeman  had  ceased  to  be 
V— ^. '*    the  collector  of  the  county  cess  by  the  nomination   of  another 

mil  V  QTIKMW 

^^  collector  at  the  Summer  Assizes  of  1849»  his  right  to  collect  the 

FiGOTT.  county  cess  for  the  summer  levy  of  1848  had  wholly  ceased,  and  that 
the  distress  should  have  been  made,  if  at  all  legal,  in  the  name  of, 
and  by,  the  new  collector.  The  ans^r  given  to  this  was,  that  as 
the  warrant  was  expressly  declared  by  the  149th  section  to  remain 
in  full  force  and  effect  for  the  term  of  two  years  from  its  date,  not- 
withstanding the  resignation  or  removal  of  the  collector^  and  as  it 
was  expressly  directed  to  Mr.  Freeman  by  name,  the  distress  could 
alone  be  made  and  justified  in  his  namei. 

Fourthly. — ^It  was  then  argued  that  even  though  the  warrant  was 
in  existence  as  a  legal  warrant,  and  the  distress  in  the  name  of  Mr. 
Freeman  was  proper,  yet  in  fact  it  should  have  been  made  by  the 
present  barony  collector,  and  that  the  deputy  by  whom  the  distress 
was  made  should  have  been  appointed  by  him  and  not  by  Mr. 
Freeman,  whose  power  to  appoint  a  deputy  had  ceased  the  moment 
a  new  collector  had  been  appointed.  It  was  urged,  however,  on  the 
part  of  the  prosecutor  that  as  Mr.  Freeman  had  entered  into  a  bond 
with  sureties  to  collect  the  whcde  rate,  which  remained  in  full  force, 
and  as  the  warrant  then  in  his  hands  had  originally  clothed  him 
with  the  authority  of  a  collector  for  a  particular  cess,  and  had  not  been 
withdrawn  by  the  grand  jury,  nor  had  any  other  ooUectcv  been 
appointed  to  collect  that  particular  cess,  which  was  admitted  to  have 
remained  unpaid,  his  power  to  collect  that  particular  rate  did  not 
cease  until  the  warrant  itself  expired,  which  did  not  take  place 
until  after  the  seizure  was  made. 

Fifthly. — ^It  was  lastly  urged,  that  though  Mr.  Freeman  had  the 
right  to  distrain  on  the  4th  of  September  1850  for  the  cesa  then 
remaining  due,  yet  that  his  warrant  having  expired  on  the  8th  of 
September  1850,  neitiier  he  nor  his  deputy  had  any  right  to  sefi 
on  the  9th  of  September,  being  the  day  ciler  the  warrant  had 
expired.  The  answer  given  to  this  was,  that  the  seizure  having 
been  originally  legal,  and  the  sale  of  a  distress  made  lor  ooun^ 
eesB  being  warranted  and  required  by  law,  all  the  acts  necessary  to 
complete  the  original  legal  act  were  justified,  provided  they  were 
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THB  QUEEN 
V. 
PIGOTT. 


done  in  the  ordinary  course  of  such  proceedings ;  and  as  it  appeared  T.  T.  1851. 

O.  Appeal. 
that  the  day  to  which  the  sale  was  adjourned  in  this  case  was  the 

usual  interval  allowed  in  cases  of  sales  of  distress  made  for  county 

rates,  and  that  the  delay  was  neither  unreasonahle  nor  for  the 

purpose  of  annoyance,  the  sale  was  justified. 

It  was  agreed  that  the  difierent  points  thus  made  should  he 
reserved  for  the  opinion  of  your  Lordship ;  and  accordingly  I  told 
the  jury,  that  if  they  helieved  the  evidence,  they  should  find  the 
prisoners  guilty  of  the  rescue  charged,  it  heing  arranged  that  they 
should  have  the  benefit  of  all  the  above  objections  in  a  case  saved 
for  your  Lordship's  consideration. 

The  jury  found  the  prisoners  guilty,  and  judgment  was  post- 
ponedy  and  the  prisoners  were  liberated  on  bail  for  their  appearance, 
at  the  next  or  some  subsequent  Court  of  Quarter  Sessions,  to 
receive  judgment  or  final  order  of  the  Court,  and  the  foregoing 
case  is  now  respectfully  submitted  for  the  consideration  of  your 
Lordship.  No  verdict  was  taken  on  the  count  for  riot,'  for  the 
reasons  I  have  before  stated. 

Walter  Berwick, 
Chairman  of  Quarter  Sossioiis  for  the  East  Bidiiig  of  the  coontj  of  Cork. 


The  question  for  the  Court  was,  "  whether,  under  the  circum- 
''stances  of  the  case,  the  conviction  of  William  Pigott  and  others 
'*  for  a  rescue  was  a  good  conviction  ?" 


Meagher  appeared  in  support  of  the  objections  to  the  conviction. 

It  appears  that  at  no  period  during  the  time  Mr.  Freeman  acted  as 
collector,  did  he  transmit  the  account  of  the  sum  he^  was  to  levy  as 
required  by  the  6  &  7  W.  4,  c.  1 16,  s.  151 ;  nor  was  any  applotment 
ever  made ;  and  inasmuch  as  no  applotment  was  made,  and  no  step 
taken  by  the  collector  to  make  it,  he  could  not  distrain  for  the 
amount. — [Monahan,  C.  J.  The  question  before  the  Barrister 
was,  whether  there  was  a  rescue  or  not,  independent  of  the  assault  ?] 
— ^That  151st  section  says: — "Every  person  authorised  to  collect 
'*  and  receive  Grand  Jury  cess  shall,  within  ten  days  after  he  shall 
"  have  received  the  Treasurer's  warrant  empowering  him  to  collect 
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T.  T.  1851.  "and  receive  the  same,  deliver  or  send  to  the  Seneschal  or  church* 
^J^^^i^'  *<  wardens  of  each  manor,  parish  or  denomination  of  land,  contained 
"in  such  warrant;  or  in  case  there  he  no  Seneschal  or  chnrch- 
FiGOTT.  "  warden  of  the  same,  then  to  any  principal  residing  inhahitant,  if 
"  he  shall  he  required  so  to  do  hy  any  two  landholders  of  any  such 
"  manor,  parish,  &c. ;  or  if  he  shall  deem  it  necessary  so  to  do,  an 
"  account  in  writing,  signed  hy  himself,  of  the  sum  he  is  required 
"  hy  the  said  warrant  to  levy  upon  the  said  manor,  &c.,  and  to  desire 
"  that  the  said  sum  may  he  applotted  thereon ;  and  every  person  who 
"shall  receive  such*  account,  is  required  "  under  a  penalty  of  £10 
recoverable  by  civil-bill,  "to  post  up,  within  six  days  after  the 
"  receipt  thereof,  on  the  door  of  the  church  or  the  usual  place  for 
"  posting  notices  in  the  said  manor,  parish,  &c.,  a  notice  signed  by 
**  himself,  setting  forth  that  the  landholders  or  inhabitants  of  (name 
"  manor,  parish,  &c.),  are  hereby  required  to  meet  at  (place  of  meet- 
"  ing),  on  the  day  of  (a  day  not  less  than  ten  days  or  more  than 
"  twenty  from  the  date  of  such  notice),  to  choose  two  or  more 
"  persons  to  applet  the  sum  of  (sum  required),  required  to  be  levied 
"upon  such  manor,  &c^  by  the  Treasurer  of  the  county;  and  at 
"  such  meeting  the  landholders  and  inhabitants  present  shall  choose 
"two  or  more  persons  to  be  applotters,  who  shall,  within  thirty 
"  days  from  the  term  they  shall  be  so  chosen,  applet  the  sum  so  to 
"  be  levied  upon  such  manor,  &c.,  fairly  and  justly  according  to  the 
"  relative  annual  value  of  the  several  subdivisions  of  the  lands  and 
"  tenements  therein  contained,  stating  as  accurately  as  they  can  the 
"  name  of  the  occupier  of  each  portion  of  such  lands,  and  shall 
"  make  oath  before  any  Justice  of  the  Peace  for  such  county  that 
"  they  have  made  the  said  applotment  justly,  according  to  the  best 
'*of  their  skill,  without  favour,  affection  or  malice,  the  jurat  of 
"which  oath  shall  be  indorsed  on  the  applotment"  (the  applotters 
to  deliver  the  applotment,  verified  on  oath,  to  the  collector,  under  a 
penalty  of  ten  shillings  a-day  for  every  day's  delay  after  the  thirty 
days,  recoverable  by  civil-bill);  "and  the  collector,  on  receiving 
"  such  full  and  sufficient  applotment,  is  required  and  authorised  to 
"  levy  the  said  money  according  thereto ;  and  in  case  no  full  and 
"  sufficient  applotment  shall  be  returned  within  thirty-six  days  after 
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<<th6  time  fixed  for  the  applotment  of  the  applotters,  then  it  shall  T.  T.  1851. 

Cr,  Appeal. 
"  be  lawful  for  such  collector  to  levy  the  full  sum  required  by  the     ^- — ^-— ' 

-,  THB    QUEEN 

*' Treasurer's  warrant  off  such  manor,  &c.y  according  to  or  in  the  ^^ 

'*like  proportions  as  the  sum  levied  under  the  last  previous  applet-  pioott.  , 
"  ment  of  such  manor,  &c.,  or  according  to  the  rate  or  applotment 
<<  pursuant  to  which  it  was  levied."  The  old  mode  of  applotment 
was  under  36  G,  3,  c.  65,  s.  53.  The  warrant  that  issued  in  this 
case  contains  the  townlands  on  which  the  cess  is  applotted.  If  the 
collector  had  furnished  the  notice  of  the  portion  of  cess  payable  by 
each  parish,  and  it  had  been  refused,  he  might  have  entered  and 
distrained  under  that  36  Cr.  3 ;  but  by  the  6  &  7  ^.  4  the  collec- 
tor's duty  is  modified,  and  he  cannot  distrain  on  one  occupier  for 
what  is  due  by  another. — [Cbabcpton,  J.  Is  not  this  provision 
of  the  statute  directory,  not  imperative  ?] — ^Directory  as  to  the  time : 
Regina  v.  Ormsby  (a). — [Monahan,  C.  J.  Until  the  collector  knew 
the  sum  that  is  to  be  applotted,  he  could  not  distrain.] — So  we 
contend;  tlie  152nd  section  of  6  &  7  W,^  gives  the  power  of  dis- 
tress to  the  collector  as  soon  as  he  shall  have  received  the  applotment 
of  the  cess,  if  it  be  not  paid ;  and  in  this  case  no  right  of  distress 
can  be  maintained  except  within  the  provisions  of  this  Act  of  Par- 
liament. That  right  of  distress  is  co-extensive  with  the  liability, 
and  can  be  exercised  only  when  the  applotment  has  been  received. 
It  is  the  collector's  duty,  on  receiving  the  warrant,  to  send  the 
notice  required  by  the  151st  section. — [Monahan,  C.  J.  If 
required  by  two  inhabitants  or  landholders.] — ^It  is  his  duty  when 
there  is  no  Seneschal  or  churchwarden. — [Cbampton,  J.  If  no 
applotment  were  made  under  that  151st  section,  preparatory  to  the 
demand  of  the  collector,  he  would  collect  according  to  the  previous 
applotment:  but  in  this  case  he  seems  to  have  handed  over  the 
whole  amount  to  be  applotted  to  the  inhabitants,  and  they  volun- 
tarily applotted  it  amongst  themselves.] — Applotment  does  not 
mean  any  conventional  arrangement  among  the  parishioners. — 
[Tobbens,  J.  If,  however,  any  one  disputed  that  conventional 
arrangement,  which  has  been  the  mode  of  assessing  for  years,  it 
would  upset  the  entire  collection  of  cess  throughout  the  kingdom. — 

(a)  1  J.  &  Sy.  62. 
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T.  T.  1851.  Jackson,  J.    The  last  clause  of  the  I5l8t  section  seems  to  sanction 

Cr.  Appeal, 
"— —  < '     a  conventional  arrangement  if  no  applotment  were  made. — Ceamp- 

THE    QUSEN 

^^  TON,  J.    The  distress  here  made  on  this  particular  tenant  was  for 

piooTT.  the  entire  arrear  of  the  parish.] — ^It  could  never  be  contemplated  by 
the  Leg^islature  that  a  tenant  of  four  or  five  acres  could  be  sum- 
moned before  a  Magistrate  to  pay  for  the  whole  townland ;  and  jet 
that  would  necessarily  follow,  for  the  152nd  section  provides,  if  the 
collector  do  not  distrain,  he  is  to  leave  at  the  dwelling-house  of  the 
party  a  notice  requiring  payment  of  the  sum  applotted,  and  if  not 
paid  within  six  days,  then  the  collector  may  prefer  a  complaint  to  a 
Justice  of  the  Peace  for  the  county. 

The  153rd  section  makes  Grand  Jury  cess  a  charge  on  the  lands 
and  premises  mentioned  in  the  applotment,  and  when  the  sum  pay- 
able by  any  one  person  does  not  exceed  £50  it  may  be  recovered  by 
civil  bilL 

The  occupier  we  say  is  liable  for  his  own  cess,  but  not  for  cess 
due  out  of  and  chargeable  on  another  man's  land. 

Smyly  appeared  for  the  Crown,  and  •/.  D,  Fitzgerald,  for  the 
collector. 

The  argument  has  been  on  what  took  place  on  the  day  of 
seizure,  and  not  on  the  day  of  sale ;  the  goods  seized  were  in  the 
collector's  possession,  rightfully  or  wrongfully,  and  the  traverser  was 
not  entitled  to  rescue  them.  The  conviction  before  the  Court 
states  them  to  have  been  in  his  custody  lawfully  on  that  day. — 
[PtBBiN,  J.  How  can  you  indict  a  man  for  resisting  an  illegal 
distress?] — J£  the  distress  be  illegal,  he  has  his  remedy  by  civil 
action,  but  he  has  no  right  to  make  an  illegal  assertion  of  his  pro- 
perty.—[Monahan,  C.  J.  If  a  man  be  distrained  and  no  rent  due 
by  him,  is  he  not  entitled  to  rescue  his  goods  ?] — ^We  submit  he  cannot 
thus  summarily  take  his  goods  out  of  the  possession  of  another,  into 
whose  custody  they  have  come  by  virtue  of  a  legal  warrant ;  he  has 
no  right  to  take  the  goods  by  force :  Anonytnous  (a).  There  has 
been  a  regular  applotment  here,  and  6  &T  W.4  does  not  entirely 
repeal  the  statute  35  6r.  3 ;  it  leaves  those  cases  not  provided  for  as 

(o)  3  Sulk.  187 
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the  J  were  under  the  old  statute.^ — [Monahan.  C.  J.    Even  under  T.  T.  1851. 

Cr»  AppeaL 
that  old  statute,  if  there  was  no  applotment,  would  you  have  a  right     ^^-y  .. ,/ 

to  distrain  ? — Bali<,  J.    But  the  1st  section  of  6  &  7  W.  4  repeals  ^^ 

the  statute  of  36  G.  3.] — Presentments  for  the  future  are  to  be  under  fioott. 
6  &  7  W.4  I  but  36  G.  3  deals  with  other  matters  than  present- 
ments, and  so  far  it  is  not  repealed ;  if  there  be  no  express  repeal 
of  the  former  Act,  it  can  be  but  by  implication  that  the  provisions 
of  the  two  are  conilictingr — [Cbabipton,  J.  The  one  statute  is 
clearly  repealed  by  the  other,  and  your  case  on  that  must  fail.] 

Per  Curiam, 

It  is  considered,  adjudged  and  determined,  that  the  said  William 
Pigott,  &c.,  were  not,  nor  was  any  of  them,  properly  convicted 
upon  said  indictment ;  and  that  the  said  William  Pigott,  &c^ 
should  not,  nor  should  any  of  them,  receive  judgmeat  upon 
the  said  indictment,  but  that  they  and  each  of  them  should 
be  discharged  from  the  premises  in  said  indictment  speci- 
fied. 
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H.  T.  1851. 

Exehequer. 


Lessee  BROWN  v.  WALSH.* 


(Exchequer.) 


Jan.  20. 


An  attorney      Meagheb    moyed,    on    behalf   of  Mr.    EennTy    the    defendanfd 

who  allowed 

himself  to  be  attorney,  to  set  aside  a  side-bar  rule  of  the  9th  of  Janaaiy  1851, 

made  a  party 

to  a  transaction  hy  which  the  conditional  order  of  the  26th  of  November  last  had 

'  tion  wis  com-  ^^^  discharged,  and  that  said  conditional  order  should  be  made 

l^d  the  back  ^^1°^*  '^^^  conditional  order  was,  that  George  Walton's  attorney 

attoi^^md  ^^^^'^^^  P*y  *^®  ^^^  °^  ^^^«  Ss-*  taxed  costs,  to  Michael  Kenny, 

hereby  de-        ^ni^gg  ^^^^^^ 
pnved  him  of 

^e  chance  of       Xhe  principal  question  discussed  was,  whether  the  conditional 

aeainBt  the  order  should  be  made  absolute  ?     The  grounds  on  which  the  ques- 

plaintiff,  which 

nehadbyrea-  tion  turned  appear  in  the  judgment. 

son  of  a  point  ^ 

sared  at  the        Counsel  for  Mr.  Kenny  cited  Mern/ifield  on  Attamiee^  p.  65 } 

trial,  made 

personally  an-  Ancnymoua  (a),  to  show  that  an  attorney  cannot  be  changed  without 

swerable  to  de-  ^    ^  ,    •  -j  f-       *. 

fondant's  at-      fi™*  \xsmg  paid  his  costs. 

tomey  for  his 
costs. 

J.  2>.  Fitzgerald  contended  that  the  parties  were  entitled  to 
settle  the  action  without  the  concurrence  of  their  attorneys,  and 
relied  on  the  observation  of  Parke,  B.,  in  a  case  not  cited,  ^'that 
'^  parties  may  settle  actions  behind  the  back  of  attorneys,  as  it  is 
"  the  client's  action,  not  the  attorney's.''  Also  that  the  defendant 
being  merely  a  party  put  forward  by  the  attorney  Kenny,  that  the 
plaintififs  attorney  was  justified  in  acting  as  he  had  done  on  behalf 
of  his  client. — [Lefbot,  B.  The  answer  attempted  to  be  given  to 
this  application  is,  that  although  Mr.  Walton,  the  attomej  for  the 
plaintiff,  has  been  a  party  to  an  unwarrantable  proceeding,  still 
that  was  done  to  meet  something  fraudulent  on  the  other  side.  No 
Court  of  Justice  can  for  a  motion  sanction  such  an  excuse.   Frand 

(a)  3  Law  Rec.  O.  S.  290. 
*  Lbfkot,  B.,  io&tf. 
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on  one  side  is  no  excuse  for  fraud  on  the  other.    What  are  the  H.  T.  185h 

facts  ?     An  ejectment  for  non-payment  of  rent  was  brought  by  a 

Mrs.  Brown,  and  defence  was  taken  by  a  person  named  Walsh,  he 

being  merely  a  nominal  defendant,  and  in  reality  a  trustee  for  a 

defendant,  who  was  an  infant.     An   attorney  was  employed  for 

him,  and  the  ejectment  having  been  tried,  a  verdict  was  found  for 

the  lessor  of  the  plaintiff,  subject  to  a  point  saved,  of  which  the 

defendant  was  entitled  to  have  the  benefit.     To  get  rid  of  that 

point,  it  appears  that  the  attorney  for  the  lessor  of  the  plaintiff 

agreed  to  give  the  defendant  upon  the  record  £5,  he  consenting 

to  change    his  attorney  Mr.  Kenny  and  appoint  a  Mr.  Walton, 

which  was  done  by  rule  for  the  purpose,  and  by  the  same  arrange- 

ment  the  new  attorney  Walton  gave  a  consent  for  judgment  to 

the  lessor  of  the  plaintiff,  and  abandoned  the  point  saved.      It 

was  avowed  and  admitted  that  the  attorney  Walton  was  the  person 

who  carried  out  the  arrangement.] — ^I  did  not  avow  the  transact 

tion  took  place  with  Mr.  Walton,  for  the  matter  was  arranged  by 

SCr.  Spaight>  the  «gent  of  the  lessor  of  the  plaintiff. 


Meagher, 

The  clerk  of  the  attorney  was  a  party  to  the  procuring  of  the 
consent. 


LXFBOT,  B. 

It  is  clear  that  Walton  was  the  person,  to  carry  out  the  plan  by 
which  the  defendant  was  to  be  deprived  of  the  benefit  of  the  point 
saved  at  the  trial,  and  his  attorney  to  be  deprived  of  his  costs, 
for  he  could  not  have  been  changed  by  a  rule  for  that  purpose  with- 
out provision  being  made  to  secure  him  his  costs.  Under  those 
circumstances  his  costs  should  be  paid,  not  only  because  the  pro- 
ceedings were  a  fraud  upon  his  lien,  but  also  because  he  was 
entitled  to  the  benefit  of  the  point  saved;  and  if  this  defendant 
succeeded  on  the  point  saved,  and  got  the  judgment  of  the  Court,  his 
attorney  would  be  entitled  to  his  costs  as  against  the  other  side. 
The  answer  attempted  in  reply  to  the  application,  that  the  defend* 

ant  was  set  up,  is  collateral ;  it  might  have  been  a  ground  for  coming 
VOL.  1.  61      L 
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H.  T.  18dh  to  the  Court;  and  then  on  inyestigation,  it  might  have  failed,  or  may 
Exchequer. 

have  been  a  ground  for  making  him  give  security  for  costs.  I  haye 
no  difficulty  in  making  the  order  that  Mr.  Walton  shall  pay  the 
costs  of  the  attorney,  for  the  Court  cannot  sanction  the  proceedings 
which  have  been  resorted  to  to  get  rid  of  the  objection  taken  at  the 
trial. 

OmDEB. — That  the  said  side-bar  rule  be,  and  the  same  is, 
hereby  set  aside,  and  that  the  conditional  order  be  made 
absolute ;  and  accordingly  that  the  said  Gleorge  Walton  do 
pay  to  the  said  Michael  Kenny  the  sum  of  £L5.  8s.,  the 
amount  of  the  taxed  costs  under  the  order  in  this  cause  of 
the  1st  of  August  last ;  and  that  the  said  George  Walton 
do  also  pay  to  the  said  Michael  Kenny  the  costs  of  the  said 
conditional  order  of  the  26th  of  November  last,  when  taxed 
and  ascertained ;  but  no  costs  to  either  party  of  the  said 
side-bar  rule,  or  of  this  motion. 


KENYON  V.  LINDSAY. 


Jan.  24« 


f^  ^  ^^  ^'  Clarke  moved  to  set  aside  the  interlocutoiy  judgment  obtained 

water-cotuBe  a  in  this  case.  The  judirment  was  obtained  by  a  slip.  Under  the 
judgment  by 

default  set  old  practice  two  rules  were  entered—- *an  eight-day  and  four-day 
aside,  the  de-  -^         J  J 

fendant  under-  rule.    By  the  55th  of  the  New  Greneral  Orders  of  the  33^  of 
taking   to   let   ^ 
the  stream       December  last  an  eight-day  rule  alone  is  entered. 

thea(^^  and  "^^^  action  was  trespass  on  the  case,  for  diverting  a  water-course. 
iudii^to  it^  ^^  appeared  firom  the  affidavit  that  it  was  essential  for  the  prepara- 
time  of  U  ^  ^^^°  ^^  ^  P^^^  ^^^^  ^  "^^^  should  be  procured  for  Counsel ;  that 
venion.  owing  to  the  inclemency  of  the  weather  delay  had  occurred  in  pro* 

curing  it.    On  those  grounds,  independent  of  the  oversight  as  to  the 
change  of  practice,  there  was  a  case  for  indulgence. 

Counsel  also  contended  that  as  there  would  be  a  writ  of  inquiry, 


COMMON  LAW  REPORTS. 


483 


and  thereupon  in  fact  a  trial,  that  the  judgment  should  be  set  aside. —  H.  T.  1851. 


[Lefhoy,  B.  Have  you  an  affidavit  of  merits  ?] — The  defendant 
states  '^  he  is  satisfied,  and  convinced  he  has  a  good  defence ;"  and 
though  there  is  a  case  deciding  such  an  affidavit  to  be  insufficient, 
stiU  the  rule  is  one  that  should  not  prevail,  as  a  conscientious  man 
in  a  complicated  case  cannot  swear  positively.  The  plaintiff,  unless 
the  judgment  be  set  aside,  will  go  on ;  and  even  though  beaten 
substantially  on  the  writ  of  inquiry,  wiU  have  all  the  costs.  •  The 
judgment  wiU  also  preclude  the  right. — [Lefbot,  B.  That  is  what 
I  am  press^  with ;  but  I  am  of  opinion  that  if  you  went  into  a 
Court  of  Equity  for  an  injunction,  that  accidental  judgment  would 
determine  noUiing.  Will  the  defendant  undertake  now  to  let  the 
water  flow  pending  the  action  as  it  heretofore  flowed  ?] — Counsel 
assented  for  defendant. 


Exchequer. 


J,  D,  Pitzgeraidy  for  plaintifll 

Defendant  must  also  pay  the  costs  of  the  judgment  and  the  costs 
of  the  motion. 


Lbfsot,  B. 

Take  the  order,  on  payment  of  the  costs  of  the  judgment  and  of 
the  motion,  and  also  undertaking  to  allow  the  stream  of  water,  for 
the  diversion  of  which  this  action  has  been  brought^  to  flow  pend- 
ing this  action,  and  without  prejudice  thereto,  as  it  did  flow  in  the 
year  1849,  that  being  the  alleged  period  of  the  diversion. 
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H.  T.  1851. 

Exchequer. 


Executors  of  GEORGE  DODWELL 
Heir  and  Terretenants  of  EDWARD  CARROLL. 


Jan,  25. 


ofsaV/T^!  Robinson  moved  for  liberty  to  issue  a  sei.  fa.  to  reviye  a  judgmuie 

not  be  eflfected  against  the  heir  and  terretenants  of  Edward  Carroll;  and  stated  that 
in   conionni^ 

with  the  17l8t  under  the  I7lst  New  General  Order  there  was  some  difficulty  as  to 
New   General 

Order,  the  the  service  of  a  party  where  the  mode  of  service  prescribed  by  the 

party    maj 

apply  either  to  Rule  cannot  be  effected — ^whether  the  course  should  be  to  obtain  an 

have   service 

deemed  good,  order  to  substitute,  or  to  make  the  best  service  in  the  party's  power, 

or   to    snbsti-        ,         i.i  .^^  ■■         i 

tute.  Aiid  apply  to  have  it  deemed  good* 


Lefbot,  B. 

I  think  the  party  may  take  either  course ;  and  as  the  affidavit 
here  is  sufficient,  I  will  now  make  the  order. 

Let  the  plaintiff  be  at  liberty  to  issue  a  set.  ftu  to  revive  the 
judgment,  and  let  service  of  said  «ct./a.  on  Thomas  Martin, 
attorney  and  land  agent  of  John  CarroU,  heir-at-law  of 
Edward  Carroll,  be  deemed  good  service  of  said  Mt.  /o^ 
and  of  this  order  on  the  said  John  Carroll,  unless  canae 
shown  in  four  days  after  service  hereof. 
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Exchequer. 


CASTLE  t;.  KEANE. 

Jan,  31. 


Gbiffin  applied  on  behalf  of  defendant  to  draw  out  of  Court  the  An  action 
sums  of  £4.  4s.,  and  £3.  lis.  6d^  lodged  on  the  14th  of  October  and  rent  against 
9th  of  November  last,  before  the  declaration  was  filed,  or  that  the  holding^t^^' 
plaintiff  do  draw  the  same  and  apply  it  to  the  rent  of  certain  lands  q^Tp!^^ 
not  mentioned  in  plaintiff's  declaration,  and  that  plaintiff  be  pre-  ^t^^l^"^ 
eluded  from  giving  the  lodgment  in  evidence  at  the  trial  The  facts,  Court  the  rent 
as  appearing  on  the  defendant's  affidavit,  were,  that  on  the  8th  of  O^A^^hig  a  de- 
October   1850,   defendant  directed  the  said  soms  of  £4.  4s.  and  rent  of  C.)  be- 

'  fore  the  deda- 
£3.  lis.  6d.  to  be  paid  to  plaintiff's  attorney  for  the  rent  of  lands  ration  filed. 

The   plaintiff 
called  Pompfield,  and  at  the  same  time  called  on  Sweeny,  who  was  declared  for 

acting  for  the  plaintiff's  attorney,  for  a  particular  of  his  demand,  for  C.  alone. 

telling  him  that  he  owed  half  a  year's  rent  for  the  said  lands,  and  of  SSLi^anT 

was  ready  to  pay  it,  and  costs.     Sweeny  said  he  would  communicate  lodged  op^ed 

with  the  plaintiff's  attorney.    On  the  10th  of  October  Sweeny  wrote  *^ti|^rth^ 

to  the  defendant's  attorney  stating  that  the  writ  showed  sufficiently  '?'*'^^''"^*^ 

what  the  action  was  brought  for ;  thereupon  the  defendant  appeared  ^^ot  to  be  given 

in  evidence  at 
and  lodged  said  sum  for  Pumpfield.    That  declaration  was  then  filed  the  trial. 

*for  the  lands  of  Cahercalla,  which  defendant  held  as  assignee,  and 
had  assigned  before  the  rent  had  accrued  due.  That  the  defendant 
had  a  just  and  legal  defence  for  the  lands  of  CahercaUa.  The  de- 
fendant had  furnished  a  consent  to  plaintiff  '^  to  draw  the  money, 
and  that  the  lodgment  should  not  be  used  on  the  trial."  Counsel 
cited  Brady  v.  Rotheram  (a)  in  support  of  his  application. 


LSFBOT,  B. 

Let  the  plaintiff  or  his  attorney  have  the  money  lodged  for  the 
lands  of  Pumpfield,  undertaking  not  to  rely  on  the  lodgment  at  the  . 
trial,  and  the  costs  to  be  costs  in  the  cause. 

(a)  I  I.  J.  246. 
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Feb.  4. 

In  ejectment, 
the  affidavit  of 
plaintiff  nnder 
the    252nd 
General  Role, 
yerifying    ser- 
Tice   of  sum- 
mons,   dis- 
pensed with  by 
virtue   of  the 
4th   Rule     of 
the    15th  of 
Januaiy  1851, 
when  plaintiff 
out  of   the 
jurisdiction : 
the   yerifica- 
tioB  of  same 
by  his  law 
agent  in  this 
country   and 
attorney  in  the 
action  deemed 
iuffident. 


M'CLINTOCK  V.  CUNNINGHAM  and  others. 

Lbfeot  moved,  under  the  order  of  the  I5th  of  January  1851,  that 
the  verification  of  the  service  of  the  summons  in  ejectment  required 
by  the  252nd  New  General  Order  be  dispensed  with. 

The  plaintiff  resided  out  of  the  jurisdiction.  Mr.  Ellis,  his 
attorney  in  this  country,  and  who  was  employed  by  the  plaintiff  to 
bring  the  present  action  of  ejectment,  had  verified  the  service,  aad 
one  of  the  defendants  had  appeared. 

Lefbot,  B. 

Let  the  plaintiff  be  at  liberty  to  proceed  on  the  writ  of  sum- 
mons in  ejectment  in  this  cause,  without  filing  his  affidavit 
in.  verification,  as  required  bj  the  252nd  New  Genezi) 
Rule. 


Feb,  5. 

Application 
to   change 
yenue  on  spe- 
cial  groonds 
cannot,  under 
the  92nd  New 
General  Rule, 
be  made  nntil 
issne  joined  on 
all  the  pleas. 


LEWIS  V.  WALTERS.* 

R.  NoBMAH  applied  for  an  order  to  change  the  venue  on  special 
grounds,  in  an  action  for  goods  sold  and  delivered,  and  on  tw.o  biUa 
of  exchange. 

Meagher  objected  that  the  application  was 'premature,  as  by  the 
92nd  General  Rule  '*  no  ai^lication  to  change  the  venue  on  special 
grounds  shall  be  made  until  after  issue  joined."  The  declaration 
contained  counts  for  goods  sold  and  delivered ;  and  on  the  two  bills 

*  Richards,  B.,  abeente. 


COMMON  LAW  REPORTS.  487 

of  exchange,  to  which  the  defendant  had  pleaded  the  general  issue  H.T.  1851. 
and  set-off. 


Norman  contended  that  issue  was  joined. 

Mecigher. 

There  is  this  test : — notice  of  trial  could  not  be  served ;  the 
plaintiff  might  demur  to  the  plea  of  set-off,  or  enter  a  nolle  proa. 
to  80  much  of  the  action  as  it  applied  to.  The  object  of  requiring 
issue  to  be  joined  is,  that  the  Court  may  judge  of  the  convenience 
of  changing  the  venue ;  in  fact  the  case  should  be  in  a  position  to 
have  the  case  for  proofs  stated. 

PxmiSPATHBB,  B. 

The  law  is  as  stated  by  Mr.  Meagher. 

Per  Curiam, 

* 

We  think  issue  must  be  joined  on  all  the  pleas.     No  costs. 


BERKELEY  v.  NEWENHAM. 


BxauLBT  moved,  pursuant  to  the  169th  Grenoral  Order,  for  liberty 


re&.  15. 
Order  for  sctrtf 


to  isBoe  a  scire  faeiae  to  revive  a  judgment  more  than  twenty  years  '^^^^J^^J^ 

old.   The  affidavit  stated  that  interest  had  been  paid  thereon  up  to  absolute,    in 

flnt  mstapoe, 

htft  eale  dav»  under  the 

^  l(»th   New 

On  that  ground  Counsel  applied  that  under  the  words  contained  General  Rule, 
^.  where  interest 

m  tne  said  Creneral  Order,  viz.,  '*  the  order  shall  be  conditbnal  only  paid   to    last 

''in  the  first  instance,  unless  for  special  reasons  the  Court  shall 
"otherwise  direct,''  the  order  should  be  in  this  case  absolute  in  the 
first  i»MitanCTi 
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H.  T.  1851.       Pennefatheb,  B. 

Exchequer. 

^— V— — ^         The  interest  having  been  paid  to  the  last  gale  day,  is  a  good 

BSBKEI^EY 

^^  ground  within  the  meaning  of  the  words  in  the  Rule,  "  special  rea- 

i^wsNHAM.  sons,"  for  making  the  order  absolute  in  the  first  instance. 


RHODES  V.  BAKER. 
T.  T.  1851. 


A  party  will  Tms  was  an  inquiry  on  a  suggestion  of  breaches,  m  which  the  jury 
not  be  permit- 
ted, on  the     had  foiud  a  verdict  for  the  plaintiff  for  £140.    A  conditional  order 

eestion    of  ^^  ^^Q  obtained  to  set  this  verdict  aside ;  and  the  question  which 

impeach'  the  ^^^  came  before  the  Court  above  was,  whether  the  defence  of  usury 

iSfTn^the  ^*®  ^P®"'  ^  *^®  defendant  at  that  stage  of  the  proceedings  ?     There 

Snr^^th^^  h  ^*®  *^  *  substantive  motion  by  the  defendant  that  the  judgment 

the  Court  wifl,  ^^  which  these  proceedings  were  taken  should  be  set  aside,  and  the 
on  a  substan-  ^  ° 

tiye   motion,     warrant  of  attorney,  pursuant  to  which  the  said  judgment  was 

set   aside   a 

warrant  of      entered,  should  be  cancelled,  and  the  plaintiff  be  ordered  to  declare 

attorney,    and 

judgment  en-  on  the  bond. 

of  it,  if  the  I^  appeared  that  a  Mr.  J.  W.  Wall,  being  the  tenant  for  life, 
being  for  an  ^thout  impeachment  of  waste,  of  large  estates,  and  being  in  embar^ 
So^^apTOar  ''*®8ed  incumbrances,  had  in  May  1848  executed  a  mortgage  of 
tobeusunou^  certain  "woods,  timber  and  underwoods,"  and  had  granted  "a 

case  it  win  not  rfght  of  entry  to  cut  and  fell  same,  and  to  dig  sawpits"  for  their 
impose    terms 

on  the  defend,  manufacture,  to  one  James  Sadlier,  the  public  officer  of  the  Tippe- 
ant. 

A   sale    of  ^^^  Joint  Stock  Company.     Wall  at  the  same  time  assigned  to 
OT^wi^d*   Sadlier  a  policy  of  insurance  on  his  life  as  a  collateral  security. 

Ml  hiterert  hf  ^^^^  ^^  ***®  ^^^^  ^®^^'  Sadlier  required  payment  of  the  sum 
land.  ^nQ  on  foot  of  this  mortgage,  which  amounted  to  £4235  (the  original 

amount  being  £4500),  and  Wall  being  unable  to  pay,  applied  to  the 
plaintiff  to  advance  the  money  on  an  assignment  of  Sadlier's  mort- 
gage and  policy  of  insurance.  To  this  the  plaintiff  agreed,  on  con- 
dition of  his  receiving  a  bonus  of  £500,  and  of  Wall's  procuring  the 
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bondfl  (with  wiummt  of  attorney)  of  two  solvent  persons,  condi-  T.  T.  1851. 

Exchequer, 

tioned  for  the  punctual  payment  of  the  interest  on  the  loan,  and 
the  premiums  of  the  policy.  The  defendant  and  a  Mr.  R.  Manders 
entered  into  these  securities  on  the  24th  of  April  1849,  and  judg- 
ments were  duly  entered  on  their  honds  ;  and  on  the  12th  of 
Noyember  1850,  the  interest  being  unpaid,  a  suggestion  of  breaches 
was  filed  by  the  plaintiff  against  the  defendant,  and  a  writ  of  inquiry 
sped.  On  the  inquiry  the  plaintiff,  after  proving  the  bond,  proved 
the  suggestion  of  breaches  by  giving  in  evidence  the  bond,  the  mort- 
gage deed  and  assignment*  The  defendant  gave  in  evidence  the 
agreement  of  April  18499  <^^  which  the  mortgage  was  assigned  to 
the  plaintiff,  and  a  memorandum  of  the  same  date  recited  therein, 
which  showed  the  application  of  the  loan,  the  bonus  of  £500  to  the 
plaintiff  appearing  therein,  and  submitted  that  upon  the  whole  of 
these  documents,  the  contract  appearing  to  be  usurious,  and  for  an 
interest  in  land,  the  plaintiff  could  not  recover.  The  Chief  Babon 
thought  that  such  defence  was  not  open  on  a  writ  of  inquiry,  and 
directed  a  verdict  for  the  plaintiff,  but  gave  leave  to  the  defendant 
to  move  that  the  verdict  should  be  entered  for  him  if  the  Court 
flhoiild  be  of  opinion  that  such  defence  was  admissible. 


George  (with  whom  was  Lynch)  now  moved  that  the  conditional 
order  should  be  made  absolute,  and  at  the  same  time  moved  to  set 
aside  the  warrant  of  attorney  and  judgment.  Admitting  that  where 
a  person  has  pretermitted  his  opportunity  to  plead  to  an  action  on 
a  bond,  he  cannot  after  judgment  go  into  the  original  considera- 
tion ;  yet  this  is  a  distinct  statutory  proceeding  under  9  W.  3,  c.  10, 
8.  8,  and  the  Court  is  not  governed  by  the  ordinary  rules  of  evi- 
dence. The  plaintiff  was  here  obliged  to  assign  all  the  breaches : 
Goikuford  v.  Griffith  (a) ;  Plamer  v.  Soss  (b) ;  and  to  set  out  only 
all  the  instraments  on  which  he  relied  to  prove  them.  It  appearing 
therefore  on  the  face  of  these  instruments  that  the  contract  was 
usurious,  the  Judge  should  have  directed  a  verdict  for  the  defend- 
ant.— [PiooT,  C.  B.  Is  the  defendant  in  a  better  position  in  an 
assignment  of  breaches  after  judgment  by  default,  than  he  would  be 


(a)  1  Saxmd.  57>  n.  1. 
VOI4.  1. 


(ft)  5  Taimt.  386. 
62     I. 
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T.  T.  1851.  in  a  replication  in  the  case  of  a  declaration  on  the  bond,  without  s 

Sxchequer, 

special  plea? — ^Lbfboy,  B.     How  do  you  get  the  plea  of  usury 
on  the  record  ? — Pennefatheb,  B.    The  speeding  of  an  ordinary 
writ  of  inquiry  on  an  absolute  judgment  appears  to  me  to  be  paral- 
lel with  this  case.]— The  distinction  between  the  two  cases  is  that  on 
which  we  rely ;  the  plaintiff's  evidence  being  necessarily  produced 
to  prove  his  case  on  the  suggestion  of  breaches,  it  is  liable  to  every 
infirmity  that  appears  on  it :  Kearney  v.  Power  (a). — [Lefbot,  B. 
That  was  the  case  of  an  instrument  rejected  in  evidence  being 
improperly  stamped.] — ^If  the  Court  did  not  take  notice  of  the  proofs 
here,  it  would  be  ratifying  instruments  made  void  by  statute. — 
[Pennefatheb,  B.    You  must  plead  **  usury ;"  that  defence  must 
appear  on  the  record. — ^Lefbot,  B.    You  cannot  give  in  evidence 
"  usury  "  on  the  plea  of  non  est  factum  ;  but  on  that  plea  the  instru- 
ment to  support  it  must  be  stamped  if  produced.    The  object  of  the 
Act  was  to  assess  damages,  not  to  tiy  the  validity  of  instruments,  to 
enable  that  to  be  done  at  law  which  otherwise  you  could  do  only  in 
equity  by  an  issue  quantum  damnificaius ;  and  in  that  issue  you 
could  only  go  into  the  amount  of  damages,  not  into  the  validi^  of 
the  instrument. — [Pennefatheb,  B.    Any 'other  finding  would  be 
against  the  judgment.] — The  mortgage  is  now  for  the  first  time 
brought  on  the  record ;  when  so  brought  it  is  condemned  on  the  face 
of  it.    As  to  the  alternative  motion,  the  contract  is  clearly  on  the 
security  of  an  interest  in  land,  viz.,  growing  timber,  and  usurious ; 
we  are  therefore  entitled  to  carry  that. 


J.  D.  Fitzgerald  and  J,  B,  Murphy,  for  the  plaintiff. 

The  first  application  is  clearly  untenable.  As  to  the  second,  our 
proposition  is,  that  the  security  in  question  is  not  a  conveyance  of 
lands,  or  of  any  interest  therein.  The  statute  contemplates  a  direct 
security  on  land  :  Baker  v.  Allen  (b)  ;  Lane  v.  fforloek  (e).  The 
right  to  enter  and  make  sawpits  is  a  mere  license :  Wood  v.  Led- 
better  (cQ,  in  which  a  license  for  a  particular  purpose  is  distinguished 


(a)  7  Ir.  Law  Rep.  465. 
(c)  4  D.  &  L.  406. 


(6)  10  Ir.  Eq.  Rep.  229. 
(d)  13  M.  &  W.  845. 
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from  an  interest :  Taylor  y.  Waters  (a);  Woody,  Manly  (p).   Then  T.  T.  1851 

the  sale  of  timber  growing  on  land  is  not  within  the  Statute  of 

FrandSy  and  may  be  by  parol :  Littlewood  v.  Smith  (c)»  cited  by 

Holroyd,  J.,  in  Mayfield  v.  Wadsley  (d)  ;  Smith  v.  Surman  (e), — 

[Lefboy,  B.    That  must  have  gone  on  the  ground  that  the  bargain 

being  by  parol,  as  soon  as  the  trees  were  cut  it  was  binding,  and 

the  vendee  might  enter  to  take  them  away.    The  case  in  Lord 

Raymond  is  of  little  authority. — ^Pennefatheb,  B.    Growing  trees 

axe  as  much  an  interest  in  land  as  growing  grass.] — The  words  in 

the  statute  relate^  to  contracts  for  the  sale  of  the  fee-simple,  or  a  less 

interest  in  land,  which  give  the  party  a  right  of  occupation. — 

[PiooT,  C.  B.    Scorell  v.  Boxall  (f)\a  2^  direct  authority  that  the 

sale  of  growing  underwood,  to  be  cut  by  the  purchaser,  is  a  sale  of 

an  interest  in  land.] — The  sale  of  a  crop  of  growing  potatoes  is  not 

a  sale  of  an  interest  in  land :  Evans  v.  Roberts  (g).    At  all  events, 

if  the  Court  should  set  aside  these  proceedings,  it  would  do  so  on 

the  terms  imposed  by  Courts  of  Equity :  Hindle  v.  O^Brien  {K) ; 

Fitzroy  v.  GwiUim  (t). 


Lynchf  in  reply. 

Growing  trees  are  part  of  the  realty.  Sir  Edward  Sugden  dis- 
tingmshes  Smith  v.  Surman  on  the  ground  that  the  trees  were  sold 
by  the  foot,  and  in  process  of  being  cut  down.  Growing  fruit  is  an 
interest  in  land :  Rodwell  v.  Philips  (h).  As  to  the  question  of 
terms,  the  imposition  of  terms  would  give  a  protection  and  en- 
couragement to  usurious  contracts.  Hindle  v.  O'Brien  is  overruled 
by  Roberts  v.  Gough  (I) ;  Berrington  v.  Colles  (m)  ;  Edmunson  v. 
Popkin^n),  We  do  not  ask  to  set  aside  the  securities,  but  the 
warrant  of  attorney  and  judgment. 


(a)  7  Taunt.  374. 
(c)  1  Ld.  Bajm.  182. 
(tf)  9B.  &G.  561. 
ig)  5  B.  A  C.  829. 
(i)  1  T.  R.  153. 
(0  B.  &  Al.  92. 


(6)  11  Ad.  &  El.  34. 
((0  3  B.  &  C.  364. 
(J)  1  Y.  &  J.  396. 
(h)  1  Tannt.  413. 
(Jt)  9M.  &W.  501. 
(m)  5  Bing.  N.  S.  332. 


(»)  Bos.  &  P.  270. 
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Exchequer. 

As  to  the  first  part  of  this  application  to  set  aside  the  verdict  M 
the  jury  on  the  suggestion  of  breaches,  that  cannot  be  granted.  It 
is  founded  on  the  argument,  that  because  it  appeared  on  the  ikee 
of  an  instrument  one  of  the  necessary  media  of  proof  that  tlie 
contract  was  usurious,  the  Court  should  set  aside  the  verdict  of  t^ 
jury.  But  no  authority  has  been  cited  for  the  proposition  that  the 
Court  should  suffer  a  party  on  a  suggestion  of  breaches  to  impeach 
the  instrument  itself  on  the  ground  of  usury.  It  is  dear  that  in  an 
action  on  a  bond  the  defence  of  usury  should  appear  by  plea,  and 
where  the  statute  gives  a  pix>ceeding  by  which  such  defence  eannot 
be  made  to  appear  on  the  record,  the  Court  cannot  in  such  proeeed* 
ing  admit  such  defence  to  contradict  the  judgment  That  whidi  the 
jury  had  to  try  was  not  the  presence  or  absence  of  usuryy  bat  the 
amount  of  damages.  It  would  be  a  surprise  on  the  plaintiff  to  call 
on  him  in  this  proceeding  to  vindicate  an  instmment  which  was 
not  impeached  on  the  record.  The  Act  substitutes  a  suggestion  of 
breaches  for  the  proceeding  in  equity.  It  places  both  parties  in  the 
same  position  as  if  an  issue  ^*  ^[uantum  damnifieahu^  were  directed, 
on  which  issue  the  deed  could  not  be  impeached,  but  only  the 
amount  of  damages  inquired  into. 

The  second  question  is,  whether  we  are  to  set  aside  the  Judgment 
and  warrant  of  attorney?  This  depends  on  the  question  whether  an 
assignment  of  trees  and  underwood  is  an  assignment  of  an  interest 
in  land?  In  the  case  of  underwood  the  question  has  been  decided  in 
Scorell  V.  Soxatt{a).  If  it  were  an  assignment  of  trees  to  be  cut 
by  the  purchaser,  that  would  be  an  assignment  of  an  interest  in  land. 
None  of  the  cases  of  ^^frtuOus  industriaUs^l  apply.  Trees  oonsdtote 
a  portion  of  the  soil  itself  as  much  as  grass.  It  is  clear  therefore 
that  this  was  a  contract  for  an  interest  in  land,  and  therefore  within 
the  excepting  clause  of  the  statute. 

The  only  question  remaining  is  as  to  the  imposition  of  terms  on 
the  setting  aside  these  instruments,  and  the  principle  has  been 
rightly  stated  by  Mr.  I^^nch^  viz.,  that  the  Court  will  not  suffer  itself 
to  be  made  the  instrument  of  effectuating  that  which  the  tow  forbida. 

(a)  1  Y.  &  Jer.  d96. 
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BHOBB6 
BAKBB. 


Tbe  law  makes  a  watrtnt  of  attomej  TOid  if  the  tnuMaetioa  be  T.  T.  165K 

Qsarious.    The  aet  of  the  Court  entering  judgment  on  the  warrant     ^ ^^- — ' 

ifl  the  act  of  the  party*  It  is  done  ae  a  matter  of  course  without 
inquiry.  If  the  Court  Is  not  to  set  aside  a  judgment  thus  obtained 
without  requiring  payment  of  the  sum  actually  ad?aneed,  it  would 
be  a  frustration  of  tbe  Usury  Act.  The  old  cases  show  the  Courts 
were  not  in  the  habit  of  imposing  terms.  Hindie  t.  C^Srien  was  a 
peculiar  case.  The  contract  there  was  acted  on,  and  the  decision 
was  not  put  as  a  general  rule  that  the  party  mast  act  as  in  a  Court 
of  Equity,  but  that  the  party  had  disentitled  himself  to  the  inter* 
ference  of  the  Court;  and  that  case  is  overruled  by  Boberti  y. 
Oomffk, 


Pbnbbfatheb,  B.,  concurred. 


Lbfbot,  B. 

On  the  question  of  permitting  a  party  to  impeach  the  instrument, 
under  the  statute  allowing  him  to  assign  breaches  thereon,  that 
would  be  permitting  him  to  apply  the  statute  to  a  purpose  for  which 
it  was  not  intended.  The  Legislature  intended  to  substitute  a 
remedy  instead  of  the  recourse  to  a  Court  of  Equity.  But  when  a 
Court  of  Equity  directed  an  issue  quanium  danmifieatus^  you  never 
could  impeach  the  judgment.  It  would  be  trying  the  title  to  land 
in  this  case  on  a  suggestion  of  breaches,  to  try  the  question  of 
usury  there.  As  to  the  question  whether  growing  timber  is  an 
interest  in  land.  Wall  was  enabled  to  convey  the  trees  not  as 
grantee  of  the  trees,  but  as  tenant  for  life  of  the  lands  without 
impeachment  of  waste.  But  so  little  had  he  the  property  in  the 
trees,  as  trees,  that  he  could  not  grub  them  up ;  it  was  by  virtue 
of  his  estate  in  the  land  that  he  had  the  title  to  the  trees  when 
cnt.  With  jespect  to  the  terms  of  relief,  the  usage  has  been  here 
to  give  relief  without  imposing  terms.  There  is  something  plausible 
in  the  argument  that  this  is  an  application  to  the  equitable  jurisdic- 
tion of  the  Court,  and  that  the  parties  should  therefore  do  equity  ; 
but  the  argument  is  more  plausible  than  solid.  This  is  not  an  appli- 
cation to  any  thing  properly  called  the  equitable  jurisdiction  of  the 


494 


COMMON  LAW  REPORTS. 


RHODES 
BAKBB. 


T.  T.  1851.  Court,  it  is  to  its  legal  jurisdictioD.  This  Court  only  opens  the 
question  hj  setting  aside  the  judgment  and  ordering  the  party  to 
declare  on  the  bond.  But  a  Court  of  Equity,  having  no  jurisdiction 
to  set  aside  the  judgment,  will  not  meddle  with  it  to  give  the  party 
relief  without  his  paying  the  sum  actually  due.  A  Court  of  Equity 
does  not  open  the  question ;  it  considers  it  closed,  and  in  restraining 
a  party  from  exercising  a  legal  right  at  the  instance  of  another, 
makes  him  pay  that  which  is  due ;  and  this  distinction  between  the 
jurisdiction  of  the  Courts  may  well  account  for  the  difference  in 
practice. 

Set  aside  the  warrant  of  attorney  and  judgment  without  costs, 
plaintiff  declining  to  declare  on  the  bond.  Defendant  to 
pay  the  costs  of  the  trial  of  the  suggestion  as  well  as  the 
costs  of  the  first  motion. 
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T.  T.  1851. 

Queen's  Bench 


COMTNS  and  another  v.  DALGLEISH. 

(Queen's  Bench). 

May  27' 

CoATES,  on  behalf  of  the  plaintifTs,  applied  for  liberty  to  file  a  In  an  action 

bj    drawers 
declaration  varying  from  the  form  settled  by  the  Judges  pursuant  to  against  aocep. 

lo  rr-  to  tors  of  a  bill  of 

the  13  Ktc.  c.  18.  ezchaage,  the 

The  action  was  brought  by  the  drawers  to  recover  the  amount  of  ing  a  partner- 


a  bill  of  exchange,  drawn  by  a  firm  and  accepted  by  another  firm,  yi^gm^n^bOT 

the  surviving  partner  of  which  latter  firm  was  a  lady  who  had  ^^^^  v?f 

married  since  the  bill  was  accepted.     The  prescribed  form  of  decla-  "^^  *^®  ^ 

^  ^  was    accepted 

ration  against  acceptors  will  not  suit  the  present  case,  as  special  ^^f'^^* 

Meldf  that  the 

averments  must  be  inserted  in  the  declaration.  common  fbim 

of  declaration 
was  not  soffi- 
.^^  dent,   and 

Pebbin,  J.  leave  to  Taiy 

The  Process  and  Practice  Act,  passed  by  the  Legislature  to  granted. 

simplify  the  proceedings  in  an  action  and  to  diminish  the  expense, 

appears  to  have  had  quite  a  contrary  efiect     I  have  consulted  with 

my  Brother  Cbamfton  as  to  this  application,  and  we  are  of  opinion 

the  order  should  be  made. 


Note. — Numerous  applications  to  vary  from  the  prescribed  foim  of  dedara- 
tion  haye  been  made  since  the  passing  of  the  Process  and  Practice  Act ;  but  as 
they  have  in  general  been  made  before  a  single  Judge,  and  without  argument, 
there  has  been  an  apparent  contrariety  of  decision  between  some  of  the  rules 
made  on  such  motions.  It  was  evident  to  eveiy  Lawyer,  when  the  18th  section 
of  that  statute,  13  Vic.  c.  18,  was  passed  (directing  that  the  Judges  should 
"  settle  upon  and  approve  of  a  plain  and  simple  form  of  declaration  to  be  here- 
after used  in  all  actions  at  Law  to  be  brought  or  maintained  upon  any  bill  of 
exchange,"  Sec,  "  which  form,  and  no  other,"  was  to  be  used,  unless  the  Court 
would  order  to  the  contraiy),  that  it  was  impossible  any  man  or  set  of  men  could 
setde  a  form  of  dedaration  induding  every  case,  without  the  entire  abolition  of 
the  rules  of  pleading,  and  that  practically  the  provision  could  not  be  efibctnated; 
so  true  is  the  old  rule — '*  Nemmem  oportet  este  sapientwrem  legihu/* 
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T.  T-  IMl. 


Lessee  STNAN  v.  MOBLABTY. 


May  27, 


A  copjr  of  an  Bsxbibton  (with  him  Lane),  moved  on  behalf  of  the  defendant  for 
affidavit  omit-  ^  ^^ 

ting  the  jurat  an  attachment  against  the  lessor  of  the  plaintiff  for  non-payment  of 
ifl  not  a  true  ^  ^ 

copy,  and   a  costs.    The  plaintiff  had  been  nonsuited, 
motion  resting 
on  the  aerrios 

^  such  docn*  « 

iffyi^  i0  note.       SuUivan^  contra,  objected  that  no  copy  of  the  jurat  of  the  aA- 

^  davit  had  been  served  pursaont  to  the  13  Vie*  o.  18,  s.  44  (Process 

uid  Practice  Act),  and  therefore  what  was  served  could  not  be  called 

a  true  copy  of  the  affidavit,  and  consequently  the  motion  ooold  nol 

bt  entertained. 


Per  Curiam. 

This  is  not  a  copy  of  the  affidavit ;  the  document  served  does  nol 
purport  to  be  sworn  at  all;  and  the^Act  of  Parliament  requiies  a 
true  copy  of  every  affidavit  filed  to  be  served  on  the  opposite  party. 
We  must  say«- 

Norole. 


HUGH  OTBOEKE  and  THOMAS  PDB(3ELL 
MICHAEL  KINSELLA. 


'ir<9  28. 


An  izregop      D.  LvH CH  moved  on  behalf  of  C.  A.  Walker,  Sheriff  of  the  county 

larity   in  a 

bailable  pro-     of  Wexford*  to  show  cause  against  an  attachment  issuing  against 

0680,  sndi   as 

the  omission    the  said  Sheriff,  or  that  an  order  for  the  tttaehment^  dated  the  Mh 

to  indorse  the 

amount  of  bail,  or  to  state  by  whom  it  was  directed,  or  not  nying  the  lesidenoe 

of  the  defendant,  win  not  jnsti:^  a  Sheriff  in  not  ezecating  it,  tnd  is  no  caase  against 

an  attachment  iaraing  against  him. 
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of  May  be  set  aside,  and  that  he  should  not  be  compelled  to  return  T.  T.  1851. 

Queen*  8  Bench 

the  writ  in  this  cause,  inasmuch  as  the  said  writ  of  capias  ad  res-     ^^ . ' 

o'borke 
pondendum  was  irregular  and  void,  same  not  being  indorsed  with  ^^ 

the  amount  of  bail,  or  stating  by  whom  it  was  directed,  and  same    kinsella. 
not  containing  the  place  of  residence  of  the  defendant. 

The  writ  was  to  answer  the  plaintiffs  of  a  plea  of  trespass,  and 
at  foot  of  it  was  this  memorandum  : — 

"Debt  £38.  98.  Id.     By  Judge's  fiat A.  Bushe."     And   the 

indorsements  on  the  writ  were  : — 

"  Bail  for pounds.    By  order  of . 

"  Dated  this day  of ." 

This  writ  was  delivered  at  the  office  of  the  Sheriff  on  the  3rd  of 
May,  returnable  on  the  17th  of  May;  and  the  Sheriff  not'7having 
returned  it,  an  order  was  obtained  on  the  20th  of  May  that  he  do  so 
in  two  days  after  service  pf  the  order,  or  that  an  attachment  issue. 
The  writ  is  substantially  defective,  and  therefore  absolutely  void ; 
and  if  an  arrest  had  been  made  under  it,  the  arrest  would  be  set 
aside,  and  the  party  discharged.  There  is  no  indorsement  of  bail 
for  any  sum  on  the  writ ;  the  name  of  the  Judge  who  granted  the 
fiat  is  not  stated,  nor  is  there  any  indorsement  as  to  the  defendant's 
addition,  occupation  or  residence,  or  wheie  he  was  to  be  found.  The 
indorsement  is  in  blank,  and  the  statute  3  &*4  Vie.  c.  105,  s.  2, 
requires  that  the  writ  should  have  marked  at  the  foot  thereof,  or 
indorsed  thereon,  the  sum  for  which  the  defendant  was  ordered  to 
be  arrested,  or  held  to  bail,  and  should  have  subscribed  at  the  foot 

4 

thereof  the  memorandum  and  warning,  and  the  several  indorsements 
specified  in  the  schedule  to  the  statute  should  also  be  indorsed 
thereon. 

Sidney f  for  the  plaintiff. 

The  statute  prescribes  an  alternative. — [Cbamfton,  J.  You  have 

only  indorsed  what  you  claim.] — We  have  put  the  indorsement  on 

the  face  of  the  writ,  not  on  the  back,  and  have  substantially  complied 

with  the  requisites  of  the  Act  of  Parliament.  In  England  all  marked 

writs  are  indorsed  :  Bridgman  v.  Curgenven  (a).     In  Ireland  they 

are  marked  at  foot. 

(o)  3Dowl.  P.  C.  1. 
VOL.   1.  63     li 
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T.  T.  1851.       Bill  the  angWer  to  tliis  motion  b,  that  it  id  made  on  behalf 
Queen*8Behch      «    ,      «,      ,^  ^    ,  ,  .  ^  .         , 

^ , '     of  the  Sh^hff  to  afibrd  him  an  exctise  fot  not  execating  the  wnt. 

o'nonKs 

^^  It  is  not  made  on  behalf  of  the  disfendant,  which  probably  niight 

KiNSELLA.    vary  the  raling  of  the  Court.     The  Sheriff  cannot  qnestion  the 

legality  or  illegality  of  a  writ  if  he  can  justify  under  it :  Wai$&n 

on  Sheriffs,  p.  67.    Iti  a  writ  of  bailable  process  the  addition  and 

residence  of  the  defendant  are  not  necessary  to  be  indorsed  thereon. 

But  if  they  were,  we  hare  furnished  the  Sheriff  with  both  ;  and  he 

actually  arrested  the  defendant,  and  has  since  suffered  him  to  escape; 

so  we  allege  in  our  affidavit. 

Lynch  replied. 

CnAifPtON,  J. 

No  cause  has  been  shown  by  the  Sheriff  why  this  attaclun^.nt 
should  not  issue  against  him.  He  is  the  officer  of  the  Court,  and  is 
bound  to  execute  its  writs.  The  argument  of  Mr.  Lynch  is  based 
on  the  allegation  that  the  writ  b  utterly  void ;  it  is  no  such  thing. 
The  3  &  4  Vic,  c.  105,  s.  2,  referred  to,  was  passed  for  the  ease  and 
benefit  of  defendants,  and  it  prescribes  certain  indorsments  to  be 
made,  if  an  arrest  is  to  be  effected.  True,  in  the  present  case  there 
was  the  absence  bf  an  indorsement,  but  that  is  but  an  irregularity, 
which  the  defendant  may  waive,  tint  what  has  the  Sheriff  to  do 
with  that  ?  If  the  defendant  choose  to  pretermit  the  irregularity, 
the  Sheriff  has  nothing  to  do  with  it ;  he  cannot  identify  hims^ 
with  the  defendant;  he,  on  receiving  the  writ,  is  bound  to  execute 
it,  and  it  appears  he  did  so  ;  for  it  is  sworn  he  had  the  defendant  in 
custody  and  has  allowed  him  to  escape.  He  therefore  is  not  now 
to  be  heard  special  pleading  to  the  form  of  the  writ,  which  he  has 
actually  executed,  and  endeavouring  to  persuade  the  Court  that 
the  writ  was  null  and  void.  There  being  no  cause  shown  against 
the  rule,  it  must  be  made  absolute. 

Pebbin,  J. 

It  is  too  much  to  call  on  the  Court  to  say  this  writ  is  void.    The 
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Sheriff  elioiild  not  have  takeo  upon  himfielf  to  deelde  wh^t  was  mat-  T.  T.  1851. 

Queai's  Bench 
ter  for  the  Court    He  should  have  returned  the  writ.  ■—    »     -^ 

^  o'boeke 

Rule  for  attachment  absolute ;  not  to  issun  pp^U  after  the  ^^ 

expiration  of  ten  days.*  kinsella. 

*  The'  Ghibf  Justice  and  Mr.  Justice  Moore  were  absent,  from  indis- 
position. 


SAMUEL  PAGE 

V, 

ARTHUR  WELLPSLEV  WILLIAMS.  MaifSl. 

JwM  %  12, 14. 


H.  Smythk  (with  him  Danifsl  M'Dermot)  moved  that  the  defendant  ^^^^^ 

be  discharged  from  ciifltody,  on  the  ground  that  he  had  been  illegally  S^^^^J^^'* 

arrested.  ^^®  ^^ 

ordered  abroad 

It  appeared  from  the  affidavits  that  an  aedon  had  been  com-  ^th  his  regi- 
ment,   a 
menced  against  t)^)S  defendant  in  February  last  on  foot  of  a  judgment  Judge's  fiat 

was    obtained 
ob^ined  against  him  in  England  for  a  sum  of  £5000.     The  defend-  for  his  arrest; 

ant  entered  an  appearance  to  tl^is  action  qn  the  5th  of  Miuich  ad  respondent 

foUpwing ;  and  a  decla,ration  was  filed  against  him  in  May ;  and  on  jj^^  on  foot 

the  27th  of  May  the  plaintiff  gave  security  iov  costs,  he  being  resi-  ^^e^^^l 

dent  out  of  the  jurisdiction.     The  defendant  was  an  officer  serving  ^  ^^^^^^^^^ 

in  the  12th  Light  Dragoons,  then  quartered  in  Dublin,  but  under  ^^^XZff 

<f^^js  fqr  tl?,e  jDape  ,of  <3rood  Hope ;  and  the  regime^  being  expected  W.   W.,    his 

real  name 
to  sa^  in  a  few  days  for  th^  eolony,  a  Judge's  fiM  i^as  obtained  being  Arthur 

W*W. — Heldf 
that  each  arrest  was  illegal. 

Held  also,  that  the  Court  had  power  to  amend  the  writ  by  inserting  the  proper 
name  of  the  defendant. — [Pebbin,  J.,  diesentiente.'] 

Ill  fixf.  ii^^vit  made,  to  ground  a  fiat,  the  name  x>f  the  attorney  of  tiie  phuntiff  was 
onutted  to  be  annexed  to  the  affidavit  pursuant  to  the  ^th  General  Bme. 

Held,  that  this  was  but  an  irreg^olarity,  to  be  dealt  with  by  the  Judge  who  granted 
the  fi^  and  that  it  did  not  vitiate  the  siidweqoent  proceedings  thereon. 

A  siibsequent  detainer  lodged  against  a  defendant  iUe^ly  arrested,  without 
collusion  with  the  other  creditors,  is  good,  and  the  Sheriff  is  bound  to  detain  the 
prisoner  in  custody. 
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T.  T.  1851.  by  the  plaintiff  for  the  arrest  of  the  defendant  under  3  &  4  Vie* 
Queen*$  Bench 

c.  105  ;  and  under  that  fiat  the  defendant  was  accordingly  arrested 

on  the  29th  of  May.  The  affidavits  were  rightly  entitled,  and  the  fiat 
was  correct.  So  far  the  proceedings  were  regular ;  but  it  appeared 
that  the  capias  ad  reipondendumy  issued  on  foot  of  this  fiat,  and  the 
warrant  of  the  Sheriff  thereon,  was  wrong  in  substituting  the  name 
of  Charles  Wellesley  Williams  for  Arthur  Wellesley  Williams,  the 
defendant's  real  name :  Watson  on  Sheriffs,  p.  70,  2nd  ed. ;  Mor- 
gans y.  Bridges  (a). — [Cbamfton,  J.  The  writ  is  irregular,  and 
the  party  must  be  discharged  unless  the  writ  can  be  amended.] 


A  cross  notice  had  been  served  by  the  plaintiff  for  liberty  to 
amend  the  writ  by  inserting  the  proper  name,  and — 


Maedonogh  (with  him  Hayes\  on  behalf  of  the  plaintiff,  submit- 
ted he  was  entitled  to  have  the  writ  amended,  as  otherwise  he  would 
be  materially  damnified:  Plock  v.  Paeheeo{b).  In  that  case  an  order 
had  been  made  for  the  arrest  of  the  defendant  for  a  sum  of  £422,  and 
the  capias  was  indorsed  for  the  sum  of  £422. 13s.  4d.  (the  real  amount 
of  the  debt),  and  the  Court  refused  to  discharge  the  defendant  out 
of  custody,  and  directed  the  writ  to  be  amended.^ — [Crampton,  J. 
In  that  case  there  was  authority  for  the  arrest ;  here  there  is  none. 
Pebrin,  J.  If  we  amend  this  writ  we  justify  an  illegal  arrest.] — 
Culverwell  v.  Nugee  (c).  The  Court  never  lend  assistance  to  such  an 
application  as  that  made  by  the  defendant,  it  being  manifestly  against 
justice}  Finch  v.  Cochen(d);  Bilton'v,  Clapperton  (e). — [Cbamp- 
TON,  J.  The  defendant  was  there  arrested  by  his  proper  name.] — 
But  there  was  an  ambiguity  in  it ;  he  was  not  designated  junior,  and 
his  father  lived  in  the  same  house:  Laroche  v.  Wasbrof*gh(f)%  Owens 
V.  Dubois  (g) ;  Browne  v.  Hammond  {h).  In  that  case,  after  a  writ  of 
capias  ad  satisfaciendum  had  been  executed,  the  Court  allowed  the 


(a)  1  B.  &  Aid.  647. 
(c)  4  D.  &  L.  30. 
(e)  9  M.  &  W.  473. 
(S)  7  T.  R.  698. 


<6)  9  M.  &  W.  477. 
(<0  2  Cr.  M.  &  Bos.  196. 
(/)  2  T.  R.  737. 
(A)  Barnes*  Notes  of  CtMS,  la 
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writ  to  be  amended  by  the  record  of  the  judgment  making  the  defend-  T.  T.  1 85 1 . 

Queen*  H  Bench 
ant's  name  Edmund  instead  of  Edward.  Stevenson  v.  Danver$(a).  In 

that  case  A  B  was  arrested  under  a  capias,  sued  out  against  him 

by  the   name  of  B  C.    A  bail  bond  was  given  by  which  A  B, 

arrested  by  the  name  of  B  C»  became  bound,  conditioned  for  the 

appearance  of  A  B  arrested  by  the  name  of  B  C ;  the  affidavit  to  hold 

to  bail  named  the  defendant  properly  A  B.    The  Court  amended 

the  capias  and  return,  and  rejected  an  application  by  the  bail  to 

set  aside  the  bail  bond  :  Thorpe  v.  Hooke  (6)  ;  Moore  v.  Magan  (e). 

If  the  defendant's  identity  be  indisputable,  no  mischief  can  result 

firom  his  arrest ;  and  the  3  &  4  Vic,  c.  105,  s.  40,  abolishes  the  varied 

proceedings  that  resulted  firom  abatements  and  irregularities  in 

writs :  Callum  v.  Leeson  {d).    The  affidavits  are  rightly  entitled, 

and  the  mistake  occurs  in  the  capias,  not  the  writ  in  the  cause,  but 

an  off-branching  writ. — [Perrin,  J.     A  writ  cannot  be  altered 

after  it  has  issued,  because  it  must  be  re-sealed  before  the  return. 

After  an   illegal  arrest,  will  the   Court  alter  the  writ  without 

re-seaHng  it  ?] — The  Court  has  inherent  power  to  amend  its  writs : 

Clanmorris  v.  Lambert  (e). 


Smyihe^  contra.  >  ^ 

In  those  cases  cited  there  was' something  to  amend  by;  here 
there  is  nothing  to  amend  by.  In  Scandover  v.  Wame  (f)^  which 
was  an  action  on  a  bail  bond  against  one  of  the  bail,  the  declaration 
averred  that  by  a  writ  of  latitat  the  Sheriff  was  commanded  to  take 
one  Francis  J.,  by  the  name  of  John  J.,  and  the  Court  held  this 
averment  was  not  supported  by  evidence  of  a  latitat  in  the  common 
form,  commanding  the  Sheriff  to  take  John  J.,  although  the  bail 
bond  was  signed  by  the  principal  "  Francis  J.,  arrested  by  the  name 
of  John  J.,"  and  the  plaintiff  offered  to  prove  that  this  person  was 
the  debtor  whom  they  meant  to  hold  to  bail :  Hoye  v.  Bushe  (g)  ; 


(a)  2  B.  ft  FoL  109.  (h)  I  D.  P.  C.  501. 

(0  16  M.  &  W.  d4.  (lO  2  Cr.  &  Mees.  406. 

(e)  1  Ir.  Jar.  207;  S.  C.  post,  519.  (/)  2  Camp.  270. 

(S)  2  Sc.  N.  R.  86. 
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T.  T.  1851.  Cole  v.  Bindson(a)\  Cole^  ▼.  Oum{b) ;  Symes  v.  BaU(o) ;  Tilfy 
V.  Newman  (<0  »  PhillipB  ▼•  Garfield  (e). 

In  Finch  y.  Coeken  the  party  was  sued  by  the  wrong  name  in 
the  process.  In  Bilton  v.  Clapperton  the  question  arose  on  the 
addition  of  the  party,  not  on  his  name.  The  Court  should  not 
amend  this  writ,  for  it  is  yoid,  and  incapable  of  being  amended. 

Ctw.  ad.  vuli. 


>^^^m-^    ■  III       ir 

FAOE 

V. 

WILLIAMS* 


Cramftom,  J. 
June  2.  In  this  case  a  very  important  'question  arises.     A  Judge's  fiat 

had  been  issued  on  the  28th  of  May  for  the  arrest  of  the  defendant, 
marked  for  the  sum  of  £1658.  An  action  had  been  eommenoed 
against  the  defendant  in  Februaty  last  on  foot  of  a  judgment 
obtained  against  him  in  England.  It  appears  ft*om  the  affidavits 
that  the  defendant  is  an  officer  in  a  regiment  at  present  quartered  in 
Dublin,  but  under  orders  for  the  Cape  of  Grood  H<^,  and  expected 
to  )iail  in  a  few  days.  Under  these  circumstances  the  plaintiff, 
exercising  his  undoubted  privilege,  makes  an  affidavit  to  ground  a 
fiat,  in  which  he  states  what  I  have  already  stated,  adding  that  if 
the  defendant  was  not  arrested,  he  would  be  in  danger  of  losing  his 
damaiid.  A  fiat  was  accordingly  granted,  and  undet  it  the  defendant 
was  arrested,  and  there  has  been  no  attempt  to  quarrel  with  the 
MPder  so  made,  that  order  being  quite-  regular,  and  according  to  the 
CMHTse  of  the  Court.  But  a  mistake,  it  appears,  was  made  in  the 
capias  issued  on  foot  of  <^is  fiat,  and  the  warrant  of  the  Sheriff 
thfiNiOKi,  in  substituting  the  name  of  jSharles  Wellesley  Williams  for 
the  name  ef  Arthur  Weliesley  Williams,  the  defendant's  real  name, 
and  the  name  ecMreetly  stated  in  the  order.  Under  this  capias,  the 
drfendant  was  arrested. 

AJjthough  this  was  a  mere  slip,  it  cannot  be  denied  that  the 
arrest  was  irregular,  inasmuch  as  the  capias  was  not  warranted  by 
that  onUr  on   which   it  was   grounded,   and  therefore,   properly 


(a)  6  T.  B.  m- 

(c)  2  Ir.  Law  Rep.  23. 


(b)  B  Moor.  5^ 

(<0  12Ir.  LawBep.  71. 
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speaking,  the  defendant  is  not  in  legal  euetod j,  and  his  application  '^^:  ^^  ^' 
now  is  for  his  discharge ;  and  that  discharge  would  follow  of  course, 
were  it  not  the  plaintiff  moves,  on  the  other  hand,  to  amend  the 
writ  by  making  it  conformable  to  the  order,  and  it  was  agreed  that 
the  two  motions  should  be  heard  together. 

•  As  to  the  identity  of  the  defendant  there  is  no  doubt ;  and  the 
question  is,  whether  he  is  to  be  now  discharged  and  so  withdrawn 
from  the  jurisdiction,  or  whether  we  should  toot  amend  that  which 
16  a  mere  slip — a  misprision  of  the  clerk  in  filling  up  the  writ?  If 
we  refuse  this  amendment^  we  do  so  agaihst  the  merits — I  mean  th^ 
merits  of  the  motion.  For  I  wish  alwajs  to  distinguish  between  the 
merits  of  the  cause  itself,  and  the  merits  of  the  particular  motion ;  a 
man  may  have  a  very  good  cause  and  make  a  Vei*y  badr  motion,  and 
mee  persn.  I  say  this  because  the  defendant  has  in  his  affidavit 
impeached  the  plaintiff's  right  of  action;  but  with  that  we  hate 
nothing  to  do.  We  cannot  try  the  cause  up<m  affidavits*  The 
question  before  us  is  simply  whether  we  should  make  the  amend- 
ment sought)  or  discharge  the  defendant  in  consequence  of  the 
mistake  in  the  writ?  The  defendant  insists  that  he  is  entided  iO 
his  discharge  as  a  matter  of  right;  that  the  Court  has  no  jurisdic- 
tion to  detain  him^  and  that  We  hav^  no  discretion  on  the  subject. 
I  cannot  Subscribe  to  this  doctrine.  I  think  the  Court  has  juris- 
diction, and  that  we  have  a  discretion  to  exercise,  and  that  that 
discretion  will  be  well  exercised  by  amending  the  matter  of  form> 
and  thek^by  doing  substantial  justice. 

In  tlve  case  of  Thorpe  v.  Hooky  upon  a  motion  similar  to  the 
pteeent)  the  aiftetidment  sought  was  made ;  and  Mr.  Justiee  Litlledale 
there  says: — '*  It  seems,  from  eonsidering  all  the  cases  on  the  subject, 
'*  thai  tbe  amtendteent  in  such  cases  as  the  pussent  is  a  matter  lor 
''the  diseretioil  of  the  Court."  In  Ireland  also  the  practice  has  been 
to  consider  sneh  amendments  as  a  matter  of  discretion.  S^^mes  v. 
Bati  shows  this  plainly.  Tbe  application  there  was  grounded  on 
the  23rd  General  Rule  of  Easter  Term  1834,  whidi  is,  *'  When  the 
defendant  is  described  in  the  process  or  affidavit  to  hold  to  bail  by 
"  initials  or  ^^rrong  name  (that  is  the  case  here)^  or  without  b  Chrie- 
^*  tian-name,  the  defendant  shall  not  therefore  be  discharged  out  of 
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T«  T.  1861.  '*  custody,  &c^  if  it  shall  appear  to  the  Court,  or  a  Judge  in  Chamber, 
*^  that  due  diligence  has  been  used  to  obtain  knowledge  of  the  proper 


"  name." 


Under  that  rule  it  became  a  matter  for  the  discretion  of 
the  Court  whether  or  not  a  party  arrested  under  a  wrong  name 
should  be  discharged ;  aud  the  ground  of  Baron  Pennefather's  order 
in  that  case,  that  the  party  should  be  discharged,  seems  to  have  bean 
that  there  had  not  been  due  diligence  used  in  ascertaining  the  real 
name  of  the  defendant.  Here  there  was  a  mere  misprision  of  the 
clerk  in  filling  up  the  name.  Then  we  have  the  case  of  Owens  v. 
Dubois^  in  which  an  order  to  amend,  on  an  application^similar  to  the 
present,  was  made.  That  was  a  case  where  the  plaintiff  declared 
against  the  defendant  by  the  name  of  John  Herbert  Valentia  Dubois ; 
the  defendant  pleaded  in  abatement  that  his  name  was  John  Hubert 
V.  p. ;  and  the  plaintiff  then  declared  against  him  as  John  Hubert 
aJitu  Herbert,  to  which  the  defendant  again  pleaded  in  abatement 
that  his  name  was  John  Hubert,  and  not  John  Hubert  alias  Her- 
bert. The  defendant  had  been  arrested,  and  it  was  ai^ed  that  if 
the  declaration  was  abandoned,  and  the  plaintiff  obliged  to  file  a  new 
declaration,  the  defendant  would  be  entitled  to  be  discharged,  on  the 
ground  that  the  plaintiff  had  not  declared  within  two  Terms ;  it  was 
therefore  moved  to  amend  the  declaration  by  striking  out  the  words 
''  alias  Herbert,"  and  the  Court  granted  the  application,  stating  that 
when  the  amendment  was  made  it  would  be  considered  as  a  declara- 
tion from  the  time  when  it  was  first  filed.  Another  case  very  much 
in  point  is  Bicknell  v.  Wetherell  (a),  it  is  almost  quatuor pedibus  with 
the  present,  save  that  the  arrest  in  that  case  was  under  a  ceq^ias  ad 
satisfaeiendum^  and  not,  as  here,  under  a  capias  ad  respondendum* 
Lord  Denman  there  says : — *'  A  strong  authority  has  been  pointed 
«  out  by  my  Brother  Coleridge  in  the  instance  of  Thofpe  v.  Hook  (6), 
''where  an  amendment  afler  a  return  of  the  ca,  sa.  was  allowed 
"  by  Littledale,  J.,  who,  of  all  Judges,  was  least  unlikely  to  give 
''  effect  to  an  objection  in  favour  of  liberty.  In  this  case  we  cannot 
"  see  any  possibility  that  the  proceedings  would  not  all  have  been 
"  right,  but  for  the  slip  in  question."  Patteson,  J.,  concurs,  and 
says,  "  It  is  inconsistent  with  the  practice  and  nature  oflfcmendments 


(a)  I  Q.  B.  914. 


(b)  I  Dow.  P.  C.  501. 
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"  to  say  that  the  plaintiff  here  should  be  put  to  a  scire  facias  which  T.  T.  1851. 

**  introduces  an  entirely  new  writ."  Two  considerations  always  arise     -_    [      - 

m  those  cases ;  first,  is  there  any  thing  to  amend  by  ?  here  are  all 

the  proceedings  to  amend  by  ;   all  regular  down  to  the  writ  of   Williams* 

ca.  sa,  ;-  secondly,  will  any  damage  ensue  to  the  defendant  ?    It  is 

plain  there  can  be  none  at  all,  unless  it  be  a  damage  to  compel  him 

to  give  bail  according  to  the  course  of  the  C!ourt ;  whereas,  if  we 

refuse  the  motion,  and  discharge  the  defendant,  the  plaintiff  runs 

the  risk  of  losing  his  debt  altogether. 

I  think  therefore  that  the  amendment  should  be  made,  and  that 
the  defendant  should  not  be  discharged  without  giving  bail. 

Pebbin,  J. 

In  this  case  I  have  come  to  a  different  conclusion  from  that  of 
my  Brother  Cbampton.  The  defendant  named  in  the  Judge's  fiat 
as  Arthur  Wellesley  Williams  applies  to  be  discharged  from  custody 
upon  the  ground  that  he  has  been  arrested  upon  a  capias  issued 
against  a  person  named  Charles  Wellesley  Williams,  alleging  that  he 
was  never  known  or  called  by  that  name*  That  capias  was  issued 
under  a  Judge's  order,  against  which  there  is  no  complaint.  The 
action  against  the  defendant  had  been  commenced  so  long  ago  as 
February  by  his  right  name ;  from  that  time  until  the  month  of 
May  no  steps  were  taken,  when  an  order  was  obtained  to  stay 
proceedings  until .  the  plaintiff  should  give  security  for  costs  ;  a 
compromise  was  then  attempted,  which  not  being  successful,  liberty 
to  proceed,  compromise  being  off,  was  granted,  and  then  proceedings 
were  taken,  out  of  which  the  present  application  springs.  No 
objection  is  made  to  the  Judge's  fiat.  It  is  true  that  under  that 
order  for  liberty  to  issue  a  capias  against  Arthur  W.  Williams  a 
capias  and  warrant  was  issued  against  Charles  W.  Williams  by  the 
mistake  of  some  person.  That  capias  was  unwarranted  by  the 
order,  and  the  arrest  of  Arthur  W.  Williams  under  it  by  the  Sheriff 
was  clearly  illegal,  and  so  have  been  his  subsequent  detention  and 
custody. 

It  has  been  said  this  is  a  matter  of  form,  and  that  we  ought  to 
accede  to  the  application  of  plaintiff's  Counsel,  and  allow  the  writ  to 

VOL.  1.  64     L 


506  COMMON  LAW  REPORTS. 

T.  T.  1851.  be  amended :  and  the  caae  of  Finek  y.  Coeken  haa  been  relied  cm. 
N«  -V    "'     The  observations  of  the  Judges  in  that  case  are  very  important^  and 

FAOB 

^^  especially  those  of  Lord  Abinger.  He  sajs : — ^*  The  present  case  has 

wuJjIAms.  « been  argued  on  the  ground  that  the  late  statute  has  introduced  a 
"  Tcry  important  alteration  in  the  law  of  arrest ;  and  according  to 
"  the  law  as  it  existed  before  that  statute,  it  is  dear  that  no  warrant 
"for  the  arrest  of  any  person  was  legal  that  did  not  ceutaia  his 
"  name,  or  at  least  some  designatio  persantB^  by  which  he  might  be 
'*  ascertained.  If  we  are  now  to  hold  otherwise,  we  should  intro- 
^*  duce  once  more  all  the  notions  that  once  prevailed  on  the  subject 
"  of  general  warrants.  If  because  the  modem  Acts  have  diq[K)sed 
"of  the  plea  in  abatement,  both  in  civil  and  criminal  process,  we 
"  were  to  infer  that  a  Sheriff  or  public  officer  may  arrest  with  im- 
"  punity  a  person  whose  name  is  not  in  the  warrant,  we  should  make 
"  a  most  violent  alteration  in  the  law  of  arrest.  It  is  true  that 
"  such  illegality  may  be  waived,  as  when  the  defendant  suffers  the 
"  proceedings  to  go  to  execution^  in  which  case  he  is  precluded  by  the 
"judgment  from  taking  the  objection."  And  Parke,  B.,  agrees  with 
him  and  s&ys : — "  When  the  writ  is  in  a  wrong  name,  the  statute 
does  not  compel  obedience  to  it."  Now,  are  we  to  be  told  that  if 
the  defendant  had  used  force  in  resisting  his  arrest,  he  might  have 
been  justified,  but  when  he  submits,  he  is  not  entitled  to  his  dis- 
cbarge ?  That  is  a  dangerous  doctrine.  It  never  was  contended  in 
any  case  that  the  party,  by  altering  the  writ  of  execution,  might 
justify  an  illegal  imprisonment.  It  i^pears  to  me  that  the  arrest 
here  was  illegal,  and  that  if  the  defendant  obtained  a  habecu  cofpus^ 
he  would  be  discharged.  I  am  at  a  loss  to  understand  why  be 
should  not  have  a  right  of  action  against  the  plaintiff,  against  the 
Sheriff,  and  against  every  person  instrumental  in  detaining  him  in 
custody ;  and  yet  we  are  called  on  to  deprive  him  of  that  right  of 
action,  and  to  alter  and  amend  the  writ  so  as  to  make  it  one  against 
the  defendant  himself,  and  by  our  order  render  an  illegal  arrest 
legal,  and  a  false  imprisonment  justifiaUe. 

There  certainly  are  instances  in  which  the  Courts  have  amended 
writs.  In  the  case  of  Thorpe  v.  Hook,  in  which  two  writs  of  Metre 
faeiae  had  issued,  and  had  been  returned  nUUl^  and  then  a  ea.  ea. 
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waa  iflsned  in  a  diffaront  ChristiaB-name  from  the  one  stated  in  T.  T.  1861. 
the  jodgmenty  the  Court,  after  the  ca.  so.  had  been  executed  and 
letnmed,  allowed  the  proceedings  to  be  amended.     But  in  that 
case  there  -was  no  false  imprisonment,   because  the  ci^ias  was 
warranted  by  and  followed  the  judgment,  and  the  party  was  in 
legal  custody.      There  was  nothing  but  a  question  of  variance. 
But  I  veiy  much  doubt  the  right  of  the  Court  to  alter  a  writ  after 
a  par^  has  been  arrested  and  has  suffered  a  fiilse  imprisonment, 
and  thereby  to  make  that  imprisonment  legal  which  was  previously 
clearly  illegal;  and  it  is  no  sufficient  answer  to  say  that  this  was 
a  case  of  a  debtor  and  creditor,  and  that  the  law  ought  to  be  exer- 
cised so  as  to  protect  the  creditor  and  make  the  debtor  liable. 
With  regard  to  that  argument,  something  would  depend  on  the 
nature  of  the  debt,  as  to  its  being  or  not  a  just  one.    Here  the  debt 
is  sworn  to  have  been  incurred  in  a  gambling  transaction,  and  that 
is  not  denied  by  the  plaintiff;  he  does  not  show  or  suggest  it  to 
have  been  a  just  debt.     The  judgment  was  obtained  on  a  warrant 
of  attorney,  and  the  defendant  certainly  does  not  come  within  the 
description  of  an  absconding  debtor;  he  was  under  orders  to  go 
abroad  with  his  regiment ;  and  the  plaintiff,  to  enforce  his  demand, 
issues  this  capias,  to  which,  if  the  defendant  do  not  give  bail,  he 
must  suffer  a  very  serious  loss..    In  such  a  case  this  Court  ought  to 
be  cautious,  for  it  is  questionaUe  whether  an  officer  going  abroad 
with  his  regiment  comes  within  the  description  in  the  Act  of  Par* 
liament  of  a  person  leaving  the  country. 

It  is  again  said  that  if  we  refuse  the  order  sought  to  amend,  we 
go  against  a  course  of  proceeding  adopted  by  the  Courts  in  order  to 
av<»d  the  bar  created  by  the  Statute  of  Limitations ;  but  by  refusing 
the  present  application  we  do  not  affect  the  plaintiff^s  right  to  recover 
the  debt.  In  the  cases  decided  in  reference  to  the  Statute  of  Limi- 
tations, the  debt  would  have  been  barred  if  the  amendment  had  been 
refused ;  but  here  the  defendant  may  be  arrested  under  a  legal  pro- 
cess ;  and  the  only  danger  that  can  result  to  the  plaintiff  is,  that 
the  defendant  may  be  at  large  for  the  present.  It  is  to  be  observed 
that  the  subject-matter  of  this  judgment  is  examinable  here ;  it  is 
not  conclusive  like  a  judgment  obtained  in  this  country. 
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T.  T.  1851.       On  the  wMe,  I  doubt  the  authority  of  this  Court  to  make  the 

^_    ^    __'     alteration  under  the  name  of  an  amendment — an  alteration  which 

would  clearly  prejudice  the  rights  of  one  party,  and  take  firom  him 

WILLIAMS,    a  right  of  action  now  vested  in  him,  and  validate  an  illegal  arrest. 

I  therefore  cannot  assent  to  the  application  for  the  amendment. 

No  rule- 
Several  detainers  were  then  lodged  with  the  Sheriff  against  the 
defendant,  and  a  new  notice  of  motion  having  been  served  for  the 
full  Court— 

Maedonogh  (with  him  Hayes)  moved  on  behalf  of  the  plaintiff 
that  the  capias  ad  respondendum^  which  issued  out  of  this  Court  on 
the  28th  day  of  May,  under  a  fiat  granted  by  Mr.  Justice  Crampton, 
and  directed  to  the  Sheriff  of  the  county  of  Dublin,  be  amended  by 
changing  the  name  of  Charles  Wellesley  Williams  to  Arthur  Wel- 
lesley  Williams. 

The  affidavits  are  all  rightly  entitled,  and  therefore  there  are 
materials  to  amend  by ;  and  where  the  identity  of  the  defendant  is 
not  questioned,  the  Court  will  grant  an  application  like  the  present. 
It  is  sworn  the  mistake  in  the  name  was  a  mere  clerical  error.  It  is 
settled  law  that  if  a  defendant  do  not  apply  to  be  discharged  from 
an  illegal  arrest  within  the  time  he  might  have  pleaded  in  abate- 
ment, he  will  be  detained  in  custody  :  Binfield  v.  Maxwell  (a).  A 
series  of  cases  from  1732  to  the  present  time  establishes  that  the 
Court  will  grant  an  application  like  the  present :  Browne  v.  Ham- 
mond (b)  ;  Carr  v.  Shaw  (c)  ;  Ruthford  v.  Mein  (d)  ;  HwU  ▼. 
Kendriek  (e)  ;  Mackie  v.  Smith  (f)  ;  Sichnell  v.  WetheraU  (g)  ; 
Philips  V.  Corfield(h);  Brown  v.  FuUerUmii). 

Fitzgihbon  and  H.  Smythe^  contra. 

Actions  for  false  imprisonment  against  several  parties  concerned 

(a)  15  East,  159.  (6)  Barnes  Notes  of  Cases,  10. 

(c)  7  T.  R.  299.  (d)  2  Sm.  B.  392. 

(e)  2  Wm.  Black.  836.  (/)  4  Taunt.  322. 

ig)  1  Q.  B.  914.  (A)  1  Hud.  &  Br.  519. 

(0  2Dowl.  &Low.  251. 
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in  this  arrest  have  heen  hegun,  and  before  this  notice  of  motion  was  T.  T.  1851. 
given  the  writs  were  served.    In  TidiTs  PracHee^  p.  161»  9th  ed.,     ^»  -y    -/ 
it  is  said : — ''  But  the  Court  of  King's  Bench  would  not  grant  a  ^ 

**rule  for  amending  the  writ  under  which  the  defendant  had  been    WiUiiAMS. 
**  arrested  by  a  wrong  name,  after  actions  of  false  imprisonment  had 
'^  been  brought  for  such  arrest  :**  Israel  v.  Middletan  (a) ;  S^field 
▼.  Street  (b) ;  Nicol  v.  Soyn  (e)  ;  Hodgkinson  v.  Hodgkinson  (d) ; 
Haye  V.  Bush  (e)  ;  Taylor  y.sRutheman  (f) ;  Coles  v.  Gvnn  (g), 

Hayes  replied,  and  referred  to  Laroche  v.    Wcuhorough  (A)  ; 
WCormaek  v.  Melton  (i);  Maedonald  v.  Mortlock(k). 

Cur,  ad.  tmlt. 


H.  Smythe  (with  him  Fitzgibbon)  then  moved  a  cross  motion  on  j%me  12. 
behalf  of  the  defendant,  that  he  be  discharged  from  custody  under 
the  writ  and  warrant  in  this  case,  and  the  subsequent  detainers. 
Since  Page's  arrest  of  the  defendant  two  detainers  have  been 
lodged;  and  if  the  defendant  be  entitled  to  his  discharge  on  the 
illegality  of  the  first  arrest,  he  cannot  be  kept  in  prison  by  the 
subsequent  detainers.  Where  the  original  taking  by  a  Sheriff  or 
baOiff  be  illegal,  so  that  the  person  arrested  never  was  in  legal 
custody,  the  subsequent  detention  must  follow  the  fate  of  the  first 
taking ;  but  if  the  writ  be  set  aside  for  reasons  unconnected  with 
the  Sheriff,  the  subsequent  detainers  are  not  to  be  prejudiced: 
Barratt  v.  Price  (I) ;  Robinson  v.  Vetaens  (m)  ;  Ex  parte  Ross(n) ; 
Carson  v.  Sothwell(p)  ;  Collins  v.  Ewens  (p). 

R,  Longfieldy  for  one  of  the  detaining  creditors. 

It  does  not  matter  whether  or  not  the  first  writ  be  valid,  the  sub- 

(fl)  I  Chit.  R.  319.  (6)  10  Bing.  27. 

(c)  10  Bing.  339.  (d)  3  Not.  &  Man.  564. 

(e)  2  Scott,  N.  B.  86.  (/)  6  Moo.  264. 

ig)  8  Moo.  526.  (h)  2  T.  B.  737. 

(0  1  Ad.  &  El.  331.  (A)  2  D.  &  Low.  963. 

(0  2  Moo.  &  Scott,  634. 
(m)  5  M.  &  W.  149;  S.  C.  nomine  Pearson  t.  Yewens,  5  Bing.  K.  C.  489. 
(n)  1  Bofle  Bankt.  Cas.  261.  (o)  3  Law  Bee.  N.  S.  94. 

(p)  10  Ad.  &  El.  570. 
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T.  T.  1851.  sequent  detainers  cannot  thereby  be  prejudiced  if  there  be  no  oolln- 

V.  "y    ^'     sion :  Hutekim  t,  JEimricA  (n)  ;  Daviu  y.  Ch^pgndaU  (h)  ;  Bar- 

^  ofay  ▼.  Faker  («). 

whiUams. 

PUz^Mon  replied. 

CWr.  ad.  vuli. 


SAMUELS  V.  WILLIAMS. 


In  this  ease  a  detainer  was  lodged  against  the  same  defendant. 

•/.  S.  Close,  on  behalf  of  the  planntiff,  moved  for  liberty  to  affix 
the  name  of  the  attorney  of  the  plaintiff  to  the  affidavit  already  on 
the  file,  made  in  order  to  ground  a  fiat.  He  cited  Noek  y.  Davis(d) ; 
Hopkins  Y.  SaienMer  {e)  ;  CluUerhaek  v.  Wildman  (f). 

FUzgMan  and  Smyihe  moyed  a  cross  notice  that  the  fiat  and  the 
writ  which  issned  in  this  case  be  set  aside,  on  the  ground  that  the 
affidavit  on  whidi  they  rested  was  defective  in  not  having  the  attor- 
ney's name  subscribed  thereto ;  and  they  relied  on  the  207th  Grenend 
Rule,  and  cited  Phillips  v.  Huiekinson  (p). 

Cur.  ad.  tmli. 


SEMPLE  V.  WILLIAMS. 


In  this  case  a  subsequent  detainer  was  lodged  against  the  defendant^ 
and  the  application  made  in  it  was  for  his  discharge. 

Cur.  ad.  vuli. 

(a)  2Biir.  1048.  (fr)  ^Bos.  ftPol.  282. 

(c)  2  B.  &  Aid.  748.  (d)  Sm.  &  Batty,  276. 

(e)  5  M.  ft  W.  423.  (/)  2  Tyr.  276. 

ig)  3  Dowl.  P.  C.  70. 
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Pbbrin,  J.  T.  T.  1851. 

In  the  first  of  these  cases  the  defendant  applies  to  be  discharged, 


he  haying  been  illegally  arrested  under  a  capias  against  Charles  W. 
Williams,  and  nnder  which  he  still  is  detained  in  prison.  There  is 
no  doubt  that  the  arrest  and  imprisonment  are  illegal,  and  that  a  June  14. 
Sheriff,  under  a  writ  against  one  man,  has  no  ri^t  to  arrest  another. 
The  party  therefore  who  is  so  illegally  arrested,  and  so  illegally 
detained  in  custody,  has  a  right  to  be  discharged.  The  only  Rule  on 
the  subject  is  the  17th  New  General  Order,  directing  that  ^when  • 

*'  the  defendant  is  described  in  the  capias  or  affidavit  to  hold  to.  bail 
^'  by  initials  or  a  wrong  name,  or  without  a  Christian-name,  the 
^'  defendant  shall  not  therefore  be  discharged  out  of  custody,  or  the 
bail  bond  delivered  up  to  be  cancelled,  if  it  shall  appear  to  the 
Court  that  due  diligence  had  been  used  to  obtain  knowledge  of  the 
"  proper  name."  That  Rule  does  not  warrant  the  Court  in  refusing 
the  discharge,  because  it  is  plain  there  was  no  difficulty  in  ascertain* 
ing  the  defendant's  real  name ;  indeed  no  explanation  is  |;i?eil  af 
the  manner  in  which  the  mistake  occurred ;  but  if  that  Rule  does 
affect  the  present  case,  it  would  appear  to  imply  that  the  defendant 
ought  to  be  discharged,  there  being  no  affidavit  that  due  diligence 
was  used  to  ascertain  his  true  name. 

It  being  admitted  the  arrest  was  illegal,  the  application  here  is 
to  amend  or  alter  the  writ  by  changing  the  name  in  it  from 
Charlea  to  Arthur,  and  thus  to  make  it  appear  as  if  the  defend- 
ant  had  been  arrested  under  a  writ  conformable  to  the  £ial»  and 
l^  rdatioB  justify  a  wrong  and  take  away  the  defendant's  right 
of  action  and  right  of  redress.  It  has  been  argued  that  the  Court 
are  bound  to  amend  this  writ,  because  there  is  the  fiat  to  amend 
by,  and  that  there  is  a  just  debt  to  be  recovered  %  and  in  order 
to  prevent  vexatious  actions  against  the  parties  coaoemed  in  this 
proceeding,  that  in  the  exercise  of  our  discretion  we  are  bound 
to  make  this  alteration.  In  the  Rules  made  by  the  Judges  under 
the  Ittte  Act  of  Parliament  there  is  no  Rule  authorising  or  war- 
ranting such  an  amendment.  It  is  said  in  Tiddt  Practice  that 
Courts  will,  in  general,  amend  process  where  there  is  any  thing  to 
amend  by ;  and  in  several  of  the  cases  cited,  the  leave  to  amend  was 
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T.  T.  1851.  granted,  because  otherwise  the  debt  Would  have  been  barred  bjr  the 

Queen's  Bench 

^— -v^-*"     Statute  of  Limitations ;  but  there  is  no  settled  express  rule  of  the 

PAGE 

^^  Court  authorising  such  amendments     Li  2  Wnu,  Saund.^  p.  63, 

WILLIAMS,    it  is  laid  down : — "  The  Court  of  Exchequer  have  allowed  the 
'^  omission  of  the  day  of  the  date  of  the  return  (to  a  writ)  to  be 
*<  cured  by  amendment.    The  same  Court  also  have  allowed  the  writ 
'*  of  summons  itself  to  be  amended  in  order  to  save  the  statute,  as 
"  by  inserting  the  name  of  a  co-executor  as  a  co-plaintiff;  but  the 
^*  Court  of  Queen's  Bench  has  declined  to  act  on  the  authority  of 
"  these  decisions  { "  Roberts  v.  Sate  (a)«      What  weighs  with  me  in 
refusing  the  present  application  is,  that  I  cannot  find  a  fixed  rule  on 
the  subject.    In  many  of  the  cases  cited  the  defendant  was  dis^ 
charged  because  he   was  arrested  by  a  capias  naming   him  by 
ini&ls  or  by  a  wrong  name.      There  is  no  definite  principle  in 
the  cases,  nothing  but  what  has  been  called  Judge-made  law  ;  and 
this  being  an  application  very  extensive  in  its  effects,  and  having  an 
ex  post  facto  relation  so  as  to  reverse  the  situation  of  the  parties, 
and  justify  an  illegal  arrest  and  make  it  legal — to  invalidate  a  re- 
sistance (if  any  were  made)  which  would  have  been  justifiable,  I 
feel  great  difficulty  in  acceding  to  the  application,  unless  there  be 
very  powerful  reasons  showing  it  would  be  unjust  to  act  otherwise. 
This  is  not  like  an  amendment  of  a  pleading,  but  it  is  to  alter  a 
record  of  the  Courts  to  direct  and  limit  the  power  of  the  Sheriff  or 
other  officer  when  out  of  Court,  and  not  within  reach  of  its  oontroL 
The  importance  of  enforcing  exact  obedience  in  the  execution  of 
such  process  is  very  much  affected  by  such  applications  as  the 
present.  '  That  importance  has  been  alluded  to  by  Lord  Abinger 
in  Finch  v.  Cocken, 

I  therefore  think  it  very  important  in  reference  to  the  duties  of 
the  officers  in  not  exceeding  the  limits  of  the  process  directed  to  them, 
and  the  duty  of  the  subject  in  submitting  to  that  process,  that  respect 
due  to  that  process  should  not  be  weakened  or  shaken  by  subsequent 
amendments  justifying  or  validating  unjust  arrests.  Where  are  we 
to  stop  in  making  such  amendments  ?  Is  it  where  there  has  been 
violence  or  resistance  used  ?    How  are  inferior  jurisdictions  to  be 

(a)  6  Ad.  &  El.  77a 
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i^estrained?    Is  it  to  be  understood  that  every  Inferior  Court  is  to  T.  T.  185h 

haye  the  power  of  altering  or  amending  its  process?    I  see  great 

danger  in  opening  a  door  to  these  consequences,  when  the  error  maj 

be  simply  remedied  by  discharging  the  party,  and  imposing  terms 

on  him  of  not  bringing  an  action.    Why  should  we  depart  from  that 

rule  and  alter  the  process  of  the  Court  after  it  has  been  executed 

and  acted  on,  and  so  work  a  positive  injustice? 

It  has  been  contended  by  the  plaintiff's  Counsel  that  by  refusing 
this  motion  we  deprive  him  of  the  security  of  the  defendant's  person, 
and  it  has  been  likened  to  the  case  of  refusing  an  amendment  when 
there  would  be  an  end  to  the  debt  by  the  operation  of  the  Statute  of 
Limitations ;  but  there  is  no  resemblance  between  the  cases,  because, 
by  discharging  the  person,  the  debt  is  not  endangered.  The  defendant 
has  entered  an  appearance ;  and  if  the  plaintiff  have  merits  he  will 
obtain  a  judgment.  The  defendant's  absence  will  be  but  temporary; 
his  going  abroad  is  not  his  own  motion ;  it  is  in  the  service  of  the 
Queen,  and  under  her  orders. 

It  has  been  ruled  that  an  officer  going  on  foreign  service  comes 
within  the  meaning  of  the  3  &  4  Vic.  c.  105,  therefore  there 
was  no  ground  for  refusing  the  fiat;  but  I  think  there  is  a  very 
serious  objection  to  the  course  taken  by  the  plaintiff  in  order  to 
obtain  this  fiat.  He  has  suppressed  in  his  affidavit  that  the  judg-^ 
ment  was  obtained  under  a  warrant  of  attorney,  and  that  there 
was  a  memorandum  indorsed  thereon — that  the  warrant  was  given 
to  secure  payment  of  £1658,  with  interest,  by  half-yearly  payments 
of  £50.  Instead  of  being  a  warrant  to  enter  judgment  for  the 
sum  stated  thereiir,  it  is  a  warrant  to  enter  a  judgment  to  secure 
the  payment  of  an  annuity  of  £100  per  annum  for  sixteen  years ; 
and  then  there  is  an  agreement  that  judgment  may  be  entered; 
and  if  default  be  made  in  the  payment  of  the  annuity,  that  exe- 
cution may  issue.  I  have  some  doubt  whether  this  latter  clause 
have  the  effect  of  depriving  the  defendant  of  the  benefit  of  the 
statute  for  the  assignment  of  breaches ;  and  if  it  do  not,  this  is 
a  misrepresentation  by  the  plaintiff,  and  the  defendant  could  not 
have  been  held  to  baO  for  more  than  the  existing  defaults.     But 

whether  or  not  it  be  within  the  statute,  it  is  plain  the  annuity  of 
VOL.  1.  65    i» 
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T.  T.  1861.  £100  per  anaum  was  not  worth  £1658;  and  in  meaBnring  the  bail 
the  Judge  would  have  looked  to  the  value  of  the  annuity  and  exer- 
cised his  discretion  accordingly.  I  therefore  think  that  matter  was 
suppressed  from  the.  Judge,  which  took  from  him  the  opportunity  of 
measuring  the  amount  of  bail  to  be  given. 

Upon  the  whole  of  the  case,  in  my  opinion,  there  is  no  affidavit 
of  merits  showing  what  the  consideration  for  the  debt  was,  or  how 
contracted ;  and  next,  the  manner  in  which  the  judgment  is  stated  is 
manifestly  and  sedulously  short ;  and  the  suppression  of  the  agreement 
accompanying  the  warrant  of  attorney  is  such  misconduct  on  the 
part  of  the  plaintiff,  that  I  do  not  consider  this  a  Qase  in  which  he 
is  entitled  to  the  extraordinary  assistance  of  the  Court,  and  in  my 
judgment  this  amendment  should  not  be  allowed. 

With  respect  to  the  second  application,  that  the  defendant  be 
discharged  from  the  detainer  lodged  by  Samuels  : — ^The  objection 
there  made  was  that  one  of  the  affidavits  had  not  the  attorney's 
name  annexed  to  it.  In  my  opinion  that  is  an  irregularity  ;  but 
it  was  an  irregularity  to  be  dealt  with  by  the  Judge  who  granted 
the  fiat.  It  does  not  invalidate  the  proceedii^gs,  and  on  that  ground 
I  do  not  think  we  should  set  aside  the  order. 

With  respect  to  the  applieati<m  in  the  third  cause,  it  is  resisted 
on  this  ground : — The  party  who  issued  the  third  writ,  and  had  it 
executed,  was  in  no  collusion  with  the  party  in  the  first  writ.  The 
Sheriff  having  a  party  in  custody,  although  illegally  under  a  prior 
writ,  is  not  the  less  bound  to  execute  a  legal  writ  delivered  to  him. 
He  cannot  deprive  the  plaintiff  in  that  cause  of  his  right  to  have 
that  legal  writ  executed.  I  therefore  think  there  is  no  ground  f<x 
the  defendant  being  discharged  from  the  detainers  in  the  second  or 
thiid  causes, 

Cbamftoh,  J. 

In  this  case  there  are  three  actions  and  five  notices  of  motion 
pending,  and  also  five  actions  at  law,  brought  in  consequence  of  the 
arrest  in  the  first  cause,  so  that  it  must  be  admitted  that  this 
mistake  has  been  a  very  fruitful  source  of  litigation. 

Before  I  consider  the  first  motion  I  will  make  a  few  observations 
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nspeetmg  the  fiat.  With  respect  to  it»  it  hag  been  admitted  that  T.  T.  1851. 
the  order  made  was  a  valid  order,  and  no  motion  was  made  to  set 
aside  that  fiat ;  bat  even  if  all  the  facts  which  had  been  stated  to 
hare  been  suppressed  from  the  affidavit  were  set  out  on  it,  I  would 
nevertheless  have  granted  the  order.  Judgment  had  been  obtained 
in  England,  coupled  with  a  stipulation  enabling  the  defendant  to 
disdiarge  his  debt  by  punctual  payment  of  instalments ;  but  there 
was  a  condition,  if  there  was  any  default  in  the  payment  of  these 
instalments,  the  plaintiff  should  be  at  liberty  to  issue  execution  on 
his  judgment.  Now,  if  execution  had  been  issued  in  England,  that 
execution  would  not  have  been  set  aside.  Under  these  circum- 
stances, even  if  this  were  a  motion  to  set  aside  the  fiat  on  the 
ground  suggested,  it  could  not  avail ;  but  I  do  not  consider  there 
has  been  any  wilfnl  suppression  of  facts,  although  they  may  have 
been  stated  rather  shortly. 

The  fiat  therefore  being  quite  correct,  a  mistake  is  made  on  the 
face  of  the  writ  of  capias,  the  effect  of  which  was,  that  the  defendant 
was  arrested  without  a  legal  warrant,  and  his  custody  was,  and  is, 
eonsequently  illegal  in  point  of  fact ;  and  if  there  was  not  this  motion 
to  amend,  it  would  be  a  matter  of  course  to  discharge  him.  It  is 
dear  that  the  arrest  is  a  false  imprisonment  in  point  of  law,  although 
in  point  of  fact  the  defendant  was  liable  to  be  arrested ;  and  I  there- 
Ibre  conceive  that  the  Sheriff,  and  all  connected  with  the  arrest,  is 
liable  to  an  action  for  false  imprisonment. 

The  present  application  is  one  to  the  discretion  of  the  Court,  and 
although  the  Sheriff  be  legally  liable  to  an  action,  he  is  guilty  of  no 
misconduct.  That  being  so,  the  question  then  is,  whether  the  Court 
should  cure  this  misprision  of  the  clerk  ?  If  the  name  in  the  writ 
had  been  right,  the  defendant  would  have  nothing  to  complain  of ; 
but  it  has  been  said  that  he  had  a  vested  right  of  action,  which 
would  be  a  species  of  petty  treason  to  deprive  him  of ;  on  the  other 
hand,  if  the  Court  was  to  comply  with  the  defendant's  motion,  it 
would  cause  a  very  serious  injury  to  the  Sheriff,  the  plaintiff,  and 
his  attorney ;  for  the  attorney  would  not  alone  be  liable  to  an  action 
for  false  imprisonment,  but  he  would  also  be  liable  to  his  employer 
for  a  breach  of  duty. 
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T.  T.  1851.       Now,  this  will  be  irremediable  if  we  do  not  make  this  amend- 

t>,ii— y — f     ment ;  and  in  order  to  prevent  sucb  irremediable  mischief,  I  think 

this  writ  ought  to  be  amended.    Under  these  circamstances  we  are 

WILLIAMS,    bound  to  exercise  the  discretion  vested  in  us,  and  not  to  sacrifioe 

substantial  justice  to  mere  form,  as  we  have  jurisdiction  to  do  so 

beyond  all  doubt. 

I  will  not  go  through  the  authorities ;  but  firom  the  case  of  Brown 
V.  Hammond  down  to  the  case  in  1  Q.  B^  a  period  of  one  hundred 
years,  there  are  frequent  instances  of  amendments  being  made,  and 
none  of  their  being  refused ;  and  the  rule  of  this  Court,  which  has 
been  referred  to,  shows  that  this  practice  has  been  recognised.  I 
therefore  see  no  ground  for  departing  from  the  opinion  before 
delivered  by  me. 

However,  it  is  contended  that  in  consequence  of  a  matter  which 
has  taken  place  since  the  motion  was  previously  before  the  Court, 
that  this  amendment  now  sought  for  ought  not  to  be  made.  That 
fact  was,  that  pending  this  motion  the  defendant  issues  five  writs 
against  the  parties  concerned  in  this  arrest  on  the  verj  day  the 
application  was  made  to  the  Court  of  Exchequer.*  With  respect  to 
that,  it  should,  I  think,  be  considered  as  a  proceeding  pendente  Hie. 
IS  the  party  had  lain  by,  then  the  Court  would  not  assist  him ;  but 
under  the  present  circumstances  this  case  does  not  come  under  the 
rule  relied  on ;  and  we  should  only  be  making  the  practice  of  this 
Court  an  instrument  of  legal  oppression  if  we  do  not  amend  this  writ, 
and  thereby  prevent  vexatious  and  litigious  actions,  which  would 
undoubtedly  follow  from  the  act.  If  the  party  were  entitled  to  be 
discharged  as  a  matter  of  right,  we  would  have  no  right  to  impose 
terms  on  him  of  not  bringing  any  actions,  for  these  are  equitable 
terms,  imposed  in  a  proper  case. 

On  the  second  motion  I  concur  with  my  Brother  Psrbin.  Per- 
haps I  should  have  seen  that  the  207th  Rule  had  been  complied 
with ;  but  that  irregularity,  even  if  it  were  open  to  the  defendant^ 
could  not  now  be  taken  advantage  of,  as  that  defect  has  been  sup- 
plied by  the  affidavits,  which  referred  to  it ;  therefore  that  motion 
for  his  discharge  cannot  be  complied  with. 

*  Vide  post,  526. 
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On  the  third  motion — ^that  is,  where  the  detainer  was  laid  on  T.  T.  1851. 
while  the  defendant  was  in  custody — ^I  do  not  think  the  defendant  is 
entitled  to  his  discharge. 

Assuming  that  he  was  in  unlawful  custody,  there  was  no  collu- 
sion or  privity  connecting  the  plaintiff  in  the  third  cause  with  that 
illegal  arrest ;  he  therefore  exercised  his  undoubted  privilege,  and 
lodged  a  regular  writ  with  the  Sheriff.  It  has  been  argued  that 
because  the  first  writ  in  the  hands  of  the  Sheriff  could  not  operate 
to  detain  the  defendant  in  custody,  that  therefore  all  subsequent 
writs  should  follow  the  same  course.  There  are  two  distinctions 
which  will  reconcile  all  the  cases.  The  case  before  Lord  Eldon 
of  Ex  parte  Rose  strikes  me  as  no  authority.  It  was  a  case  of 
privilege  eundo^  marando  and  redeundo.  The  first  arrest  in  that 
case  was  made  when  tiie  party  was  privileged.  Now,  that  privi- 
lege is  allowed  to  a  party  while  discharging  a  public  duty;  and 
the  Courts  have  always  said  a  reasonable  time  must  be  given  him 
eundo,  morando  and  redeundo  ;  and  if  the  party  do  not  go  beyond 
the  privilege  so  given  to  him,  it  is  as  much  injured  by  the  subse- 
quent as  the  iSrst  arrest.  Secondly,  there  is  no  principle  better  laid 
down  than  that  if  a  party  be  in  unlawful  custody,  not  growing  out 
of  privilege,  and  if  he  be  arrested  by  a  third  person  unaffected  by 
the  illegality,  that  person  has  a  clear  right  to  detain  him,  otherwise 
he  would  be  left  without  legal  remedy.  When  a  number  of  writs 
are  in  the  hands  of  the  Sheriff  at  the  same  time,  one  of  them  being 
a  wrongful  writ,  and  not  warranted  by  the  Court,  and  the  others 
legal,  and  the  Sheriff  arrests  the  defendant,  he  would  be  in  cus- 
tody under  all  the  legal  writs,  but  not  under  the  illegal  writ.  If  he 
arrests  under  a  wrongful  writ,  having  good  writs  in  his  possession, 
no  good  arrest  is  made,  for  the  other  arrests  are  but  constructive ; 
therefore  in  such  a  case  there  is  no  arrest.  Constructiveness  does 
not  exist  in  law,  and  the  party  is  not  in  the  custody  of  the  Sheriff 
at  all,  but  of  a  stranger.  I  would  refer  to  the  cases  of  Barclay  v. 
Faber  (a)  and  Ho/wson  v.  Walker  (b), 

I  think  the  amendment  should  be  made,  there  being  no  authority 
against  the  jurisdiction  of  the  Court  so  to  do,  but  the  plaintiff 

(a)  2  B.  &  Aid.  743 ;  S.  C.  1  Chit.  R.  579. 
(6)  2  Wm.  Black.  823. 
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T.  T.  1851.  should  pay  the  oo«t8 ;  and  I  am  of  opinion  that  all  the  applieations 
iitumi'iBeneh 

on  the  part  of  the  defendant  ought  to  be  refused. 


BuLCKBUBVBy  C.  J. 

In  Pag0  ▼.  WiUianu  the  first  application  is,  that  the  defendant 
be  discharged.  That  application  is  well  founded,  unless  the  Court 
amend  the  writ.  The  cross  notice  in  Pmge  v.  Wiiliana  is,  that 
the  writ  of  capias  may  be  amended,  and  made  conformable  to  the 
fiai.  I  am  of  opinion  that  the  Court  has  authority  to  make  that 
amendment. 

Judge  MooEE,  owing  to  the  death  of  a  relative,  ia  unavoidably 
absent ;  but  he  has  requested  me  to  express  his  concnrrenee  with 
the  majority  of  the  Courts  and  to  intimate  his  reluctance  in  being 
obliged  to  yield  to  the  authorities,  and  his  disinclination  to  carry 
them  further ;  and  I  must  say  I  concur  in  that  reluctance :  there 
will  be  therefore  no  rule  on  the  applicaticm  to  discharge  the  defend- 
ant, the  plaintiff  in  the  first  cause  paying  the  costs,  and  tl^era  will 
be  an  order  to  amend,  the  plaintiff  also  paying  the  costs. 

In  the  case  of  Samuels  v.  Willianu,  I  am  of  opinion  that  the 
objection  to  the  affidavit  for  the  cNOiission  of  the  signature  of  the 
attorney  does  not  vitiate  it,  the  rule  being  but  directory ;  and  that 
is  shown  by  the  12  6.  3,  c.  59*  and  the  decisions  upon  it ;  conse- 
quently there  will  be  no  rule  on  the  application  to  set  aside  the 
fiaA  and  the  writ,  and  no  costs. 

With  respect  to  the  detainer  in  Sempie  v.  Williams^  we  are  all 
o£  opinion  the  application  to  dischargie  the  defendant  fails. 

Page  v.  Wiluams. 

Let  the  writ  of  eapias  ad  retpondendum  in  this  cause  be 
amended^  by  changing  the  name  of  Charles  Welleafej 
Williama  appearing  therein  to  Arthur  Wellesley  WiUiamaL 
Let  the  defendant's  application  to  be  diseharged  from,  eaa- 
tody»  as  well  in  this  case  or  from  aqy  subseqiient  or  other 
detainers,  be  refused.  Let  plaintiff  pay  to  the  defendant 
the  costs  of  the  defendant's  application  and  the  costs  of  the 
motion. 
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Samueu  0.  Williams.  T.  T.  \S6l, 

I^er  CuHam.  Queen's  Bench 

Let  no  rule  be  made  upon  defendant's  motion  to  set  aside 

Judge's  fiat  and  writ  of  capias  ad  respondendum  issued  williams. 
thereon,  in  consequence  of  plaintiff's  affidavit  not  having 
been  signed  by  the  plaintiff's  attorney ;  and  let  plaintiff's 
application  for  liberty  to  amend  said  affidavit^  by  adding 
the  attorney's  name  thereto,  be  allowed;  but  let  plaintiff 
pay  defendant  the  costs  of  the  motion. 


LADY  CLANMORRIS  and  C.  WEBBER, 
Executors  of  E.  L.  HICKMAN, 

9. 

•    WALTER  LAMBERT.* 

FiTZoiBBON,  on  behalf  of  the  plaintiff,  moved  that  they  might  be 
at  liberty  to  amend  the  several  writs  issued  and  filed  in  this  cause, 
bearing  teste  respectively  the  I6th  of  June  1848,  and  25th  of 
November  1848,  by  stating  in  the  indorsements  on  the  writs  the 
date  or  ieste^  and  the  date  of  the  return  of  the  first  writ  issued  in 
this  cause  on  the  9th,  and  bearing  teste  the  Ist  of  June  1848,  so  as 
to  make  said  indorsemeots  on  said  renewal  writs  conformable  with 
the  Act  of  3  &  4  Vic.  c.  105,  s.  7,  or  for  such  other  order,  &c. 

The  affidavit  on  which  the  motion  rested  stated  that  a  capias  ad 
respondendum  issued  in  this  cause  in  June  1848,  directed  to  the 
Sheriff  of  the  county  of  Galway,  in  order  to  prevent  the  operation 
of  the  Statute  of  Limitations,  on  a  debt  due  by  the  defendant  to  the 
pkmitiffis  as  executors  of  Edward  ShadweU  Hickman  (the  defendant 


May2i. 
June  8* 


The  CJourt  will 
permit    the 
amendment  of 
writs    if    jus- 
tice   will    be 
thereby   fnr- 
thered,    and 
the  Statute  of 
Limitations 
would    other- 
wise   operate 
as  a  bar  to  the 
demand. 


*  This  case  was  decided  in  1849,  and  is  here  inserted,  as  it  was  relied  on  in 
the  argument  of  the  prsrious  case,  as  an  authority  for  the  Court  amending  the 
writ. 


LAKBEBT. 
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T.  T.  1849-  at  the  time  being  out  of  the  jurisdiction),  and  that  on  inquiry  at  the 
Queen*  8  Bench 
^— *v^— ^     Seal  and  Appearance  Office  the  practice  in  such  cases  was  stated  to 

CLANMOBBIS 

V,  be  to  issue  a  capias ;  and  if  it  could  not  be  served,  the  plaintiff's 

attorney  was  to  indorse  thereon  a  return  of  non  est  inveniusj  and  to 
file  same,  and  to  issue  renewals  of  such  capias  within  one  month 
from  the  return  thereof;  and  if  such  renewal  capias  should  not  be 
served,  a  like  return  should  be  put  thereon  and  filed,  and  so  on  until 
the  defendant  could  be  served. 

That  on  the  9th  of  June  a  capiaa  ctd  respondendum  issued,  tested 
the  1st  day  of  June,  directed  to  the  Sheriff  and  that  on  the  27th  of 
June  the  said  writ  was  filed  in  the  proper  office,  with  a  return  of 
non  est  inventus  indorsed  ;  and  on  the  27th  of  June  a  renewal  capias 
issued,  tested  the  16th  of  June,  and  returnable  the  1st  of  November. 
That  the  second  writ  was  filed  on  the  28th  of  November,  ;prith  a 
return  of  non  'est  inventus,  and  on  that  day  a  renewal  capiaa  issued 
tested  the  25th  of  November,  and  returnable  on  the  10th  of  January  i 
and  on  the  26th  of  January  same  was  filed,  with  a  return  of  non  est 
inventus^  and  on  the  13th  of  January  a  further  renewal  capias  issued, 
tested  the  25th  of  November,  and  returnable  on  the  20th  of  January, 
when  a  copy  of  said  writ  was  served  on  the  said  defendant,  llie 
affidavit  then  referred  to  some  negociation  that  had  taken  place 
between  defendant's  son  and  the  attorney  of  the  plaintifla,  and  that 
the  matter  ended  by  the  filing  of  the  declaration,  to  which  defendant 
pleaded  the  Statute  of  Limitations ;  and  that  when  the  replication 
was  about  to  be  filed.  Counsel  advised  that  the  indorsements  on  the 
renewal  writs  were  informal,  as  they  did  not  contain  a  statement  of 
the  teste  and  return  of  the  writ  next  previously  issued,  and  that  an 
application  to  the  Court  was  necessary. 

The  two  writs  sought  to  be  amended  were  renewal  writs  of 
a  previous  capias  ad  respondendum^  which  capias  was  founded  on 
two  bills  of  exchange,  to  which  the  Statute  of  Limitations  would  be 
successfully  pleaded  if  we  be  debarred  making  these  amendments.— « 
[MooBS,  J.  Has  the  Court  the  power  to  deprive  the  defendant  of 
the  benefit  of  the  statute?] — ^We  contend  it  has:  Williams  v. 
Williams  (a) ;  Mavor  v.  Spalding  (6).    The  principle  as  to  amend* 

(a)  10  Mees.  ft  Wels.  174,  476.  9)  1  DowL  ft  Low.  878. 
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ibg  writs  is  clearly  laid  down  in  a  case  of  BiUon  v.  Clapperton  (a)  T.  T.  1849* 
by  Alderson,  B. : — *'  The  principle  acted  upon  by  the  Courts  appears     v r— ^ 

CLANMORRI8 

*'  to  be  this,  that  an  amendment  will  not  be  allowed  where  the  sole  v. 


*' object  is  to  save  costs;  but  where  the  refusal  to  amend  would 
**  deprive  a  party  of  his  remedy,  as  where  the  Statute  of  Limitations 
^'  would  apply  if  an  amendment  were  not  made,  or  the  plaintiff  would 
^*  suffer  any  material  detriment  if  the  defendant  were  discharged  out 
'^  of  custody,  there  the  Courts  will  allow  the  writ  to  be  amended." — 
[Moore,  J.  Your  application  is,  that  the  attorney  may  indorse  on 
the  writ  what  he  was  entitled  to  do.] — Wood  v.  Hume{b).  There 
all  the  cases  are  reviewed,  and  the  conclusions  legitimately  arrived 
at  lead  to  the  inference  that  amendments  such  as  those  now  prayed 
for  are  authorised  by  the  Courts. 

Napier  and  A.  Vance,  contra. 

This  is  an  untenable  application,  for  the  Court  is  called  on  to  add 

a  date  to  these  writs.    The  object  of  the  section  in  the  statute  3  &  4 

Vie,  c.  105,  was  to  get  rid  of  the  old  practice  in  making  up  the  roll; 

that  was  resorted  to  to  avoid  the  Statute  of  Limitations,  and  the 

statute  itself  can  have  no  efficacy  unless  to  substitute  a  reality  for  a 

fiction.    If  a  party  see  by  the  date  of  his  writ  he  has  no  case,  he 

will  act  accordingly  ;  but  if  the  Court  allow  the  amendments  sought, 

that  7th  section  of  3  &  4  Vic.  is  nugatory.    But  there  has  not  been 

an  alias  or  &pluries  writ  issued  here. — [Moobe,  J.  Are  not  all  the' 

proper  writs  on  the  file  ?] — There  are  none  on  the  file  but  common 

capias  writs.    It  is  laid  down  in  a  case  of  Benson  v.  King,  cited  in 

Tidd,  PraCy  p.  161,  8th  ed.: — "  And  where  two  latitats  were  sued 

**  out  at  different  times  for  the  same  cause  of  action,  and  the  defend- 

<*ant  appeared  upon  the  second,  and  signed  a  non  pros,  for  not 

"  declaring,  the  Court  ordered  the  continuances  subsequently  entered 

"  upon  the  first  to  be  struck  out,  being  of  opinion  that  the  first 

*^  latitat  was  made  an  end  of  by  the  second ;  and  if  it  were  not  so, 

^'  the  practice  of  the  Court  is  clear  and  well  settled,  that  the  conti- 

^  nuances  must  be  by  alias  and  pluries. — [Cramfton,  J.    I  do  not 

(a)  9  M.  &  W.  473.  (6)  4  Dowl.  &  Low.  139,  note, 

VOL.  1.  66      L 
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T.  T.  1849.  know  if  this  Court  hold  it  necessary  that  the  second  writ  should 

Queen's  Bench  t      «       -i      r« 

'     notice  the  first] — The  words  are  in  an  alias  ^*as  helbre,"  and  in  a 

OLANHORRIB 

V.  pluries  ^'  as  we  have  often."     A  prineiple  in  making  amendments  is, 

LAHBCRT. 

that  there  mast  he  something  to  amend,  and  to  amend  by.  The 
instant  the  second  writ  issues,  the  first  is  at  an  end,  and  the  Courts 
have  never  amended  a  void  writ. 

The  effect  of  an  amendment  here  would  be  to  make  an  alias  and 
a  pluries  for  the  party :  Campbell  v.  Smart  (a), — [Moobe,  J.  Do 
the  writs  on  the  file  answer  the  words  alias  and  pluries  in  the  Act 
of  Parliament  ? — Cbamptom,  J.  We  must  grant  this  motion, 
explaining  the  effect  of  the  alteration  we  make ;  but  Mr.  Fitzgih' 
ban*s  client  must  pay  the  costs. 

Mmf  24.  ^^  Curiam.* 

Let  the  defendants  be  at  liberty  to  amend  the  several  writs 
issued  and  filed  in  this  cause,  and  bearing  ieste  respectively 
I6th  of  June  and  25th  of  November  1848,  by  stating  in  the 
indorsements  on  said  writs  the  date  or  iesiSi  and  the  dale 
of  the  return  of  the  first  writ  issued  in  this  cause ;  and  let 
defendant  pay  the  costs  of  this  motion. 


June  8.  Fitzgibbon  again  moved,  on  behalf  of  the  plaintiffs,  that  the  writ 

issued  in  this  cause  on  the  27th  of  June,  and  bearing  teste  the  I6th 
«  of  June  1848,  be  amended  by  inserting  in  the  body  thereof  the 

words  **  as  we  before  commanded  you ;"  and  that  the  writ,  issued  in 
this  cause  on  the  28th  of  November  1848,  and  bearing  tute  the 
25th  of  November  1848,  returnable  the  10th  of  Ja&oaiy  1849,  be 
amended  by  inserting  therein  the  words  *'  as  we  often  before  com- 
manded you  f  and  that  the  writ,  which  issued  in  this  cause  on  the 
13th  of  January  1849,  bearing  teste  the  25th  of  November  1848,  be 
amended  hy  inserting  the  words  therein  "  as  we  oflten  before  com- 
manded you;*'  and' by  indorsing  thereon  the  date  or  leife,  and  the 

(a)  5  a  B.  196. 
*  The  OsiBt  Justice  was  at  Nifi  Prim  when  the  fint  molaoa  was  diaciused. 


LAMBBRT. 
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date  of  the  return  of  the  first  writ  issued  in  tkis  oaiiM  on  the  9th,  T.  T.  1849. 

«  ^                            ,    ,         ,                      ,  .  _     Queen* a  Bench 
and  bearing  teste  the  1st  of  June  1848 ;  and  that  the  return  which     — ^ 

CI.AN1IORBIB 

appears  on  the  back  of  the  said  writ,  which  issued  in  this  cause  on  p. 

the  9th,  and  bears  teste  the  1st  of  June  1848,  be  amended  by 
expunging  the  words  **  does  not  reside/'  and  by  inserting  in  their 
place  the  words  **  is  not  found  ;"  and  by  adding'to  said  return  the 
words  *' within  mentioned}"  and  that  tlie  returns  on  the  back  of 
said  writs,  bearing  teste  respectively  tlie  I6th  of  June  [and  25th  of 
November  respectively,  be  amended  by  adding  to  each  of  said 
returns  the  words  "  within  mentioned."  This  motion  rested  on  the 
three  writs  of  the  1st  and  16th  of  June  and  26th  of  November,  now 
of  record  in  the  proper  office,  and  on  the  fourth  writ  issued  on  the 
13th  of  January  1849,  tested  the  25th  of  November  1848,  and 
returnable  on  the  20th  of  January  18499  which  was  served  on  the 
defendant,  and  on  the  several  returns  thereon,  and  on  the  previous 
affidavits,  and  the  order  made  the  24th  day  of  May  last. 

We  only  ask  for  what  are  mere  formal  amendments,  by  adding  to 
the  second  and  third  writs  what  will  make  them  alias  and  pluries 
writs.  This  was  done  in  Culverwell  v.  Nugee  (a),  where,  in  order  to 
save  the  Statute  of  Limitations,  the  Court  allowed  an  aii(U  and 
pluries  writ  of  summons  to  be  amended  by  inserting  therein  the 
date  of  the  first  writ  and  return  thereto :  Itakin  v.  fVatson](b). 
That  was  a  case  of  an  amendment  of  a  writ  of  summons  by  insert- 
ing the  name  of  a  co-executrix  as  co-pkdntiff,  on  the  ground  that 
the  right  of  action  would  otherwise  have  been  lost,  and  this,  even 
after  a  plea  in  abatement  had  been  filed :  WiUiams  v.  Wiiliams  (c). 
There,  afler  the  argument  of  a  demurrer  to  a  replication  setting  out 
continuances  and  writs  in  answer  to  a  plea  of  the  Statute  of 
Limitations,  the  plaintiff  was  allowed  to  amend  by  stating  the 
indorsement  on  the  writs  as  containing  the  date  as  well  of  the  return 
as  of  the  writs,  in  conformity  with  the  Uniformity  of  Process  Act. 
The  Court,  on  a  subsequent  application,  also  allowed  the  writs  them- 
selves to  be  amended  accordingly. 

(a)  4  Dow.  &  Low.  30. 

(6)  2  Cr.  ft  Mees.  685;  S.  C.  2  Dowl.  P.  C.  633. 

(c)  10  Mees.  ft  Wela.  476. 


524  COMMON  LAW  REPORTS. 

T.  T.  1849.       Joy  and  Vawse^  contra. 

Queen*8Bench         _  _  _  i-.,.«.  ^       •         ^ 

< ^. — J         To  grant  these  amendments  would  be  m  effect  to  depnye  toe 

CLANMOBBI8 

V.  defendant  of  the  benefit  of  the  Statute  of  Limitations  which  he  has 

pleaded,  and  to  import  into  3  &  4  Vic,  c.  105,  words  that  are  not 
in  it.  The  terms  of  the  7th  section  are  mandatory;  before  the 
passing  of  the  statute  the  practice  was  as  laid  down  in  Monahan 
v.  Brennau  (a) ;  and  in  Campbell  v.  Smart  (b)  the  Court  refused 
to  allow  the  dates  of  writs  of  summons  to  be  altered  for  the  purpose 
of  preventing  the  plaintifTs  claim  from  being  barred  by  the  Statute 
of  Limitations.  The  Court  of  Queen's  Bench,  in  Roberts  v.  Bate{e)y 
refused  to  act  upon  Lakin  v.  WcUson, — [Blagkbubne,  C.  J.  Is 
there  any  case  where  the  Court  has  amended  the  writ  itself?] — 
None ;  and  the  case  of  Goodehild  v.  Leadham  (d)  shows  that  no 
amendments  will  be  made  since  the  statute  that  could  not  have  been 
made  before  its  passing;  then  could  the  amendments  now  required 
have  been  made  before  the  statute  ? 

First,  a  return  of  non  est  inventus  was  necessary  before  the 
statute,  and  it  is  still  necessary;  for  until  it  be  made  the  Court  has  no 
jurisdiction  to  issue  a  second  writ:  Harris^  qui  tam,  v.  Woolford (e). 

Secondly,  they  seek  to  convert  the  common  capias  into  an  alias 
and  pluries  writ,  and  the  Court  could  not  have  done  that  before 

the  statute  :   1   Tidd  Prac.  p.  162  ;  Kenworiky  v.  K^pit  (f) 

[Per&in,  J.  The  defendant  has  not  been  served  with  the  first 
writ ;  and  the  section  relied  on  says,  "  unless  he  be  served  there- 
with, and  a  return  made  of  non  est  innentus."  I  think  there  is 
great  difficulty  in  acceding  to  the  motion.] 

Fitzgibbon  replied. 

Amendments  of  this  sort  are  in  the  discretion  of  the  Court  If  in 
this  case  the  defendant  had  gained  a  right  to  plead  the  Statute  of 
Limitations  by  the  quiescence  of  the  plaintiff,  the  Court  might  hold 
a  strict  hand  over  the  plaintiff;  but  there  has  been  no  laches — ^nothing 

(a)  7  Ir.  Law  Bep.  548,  in  the  note.  (b)  5  C.  B.  196. 

(c)  6  A.  &  B.  778.  (<0  1  Bxch.  706. 

(0  6  T.  R.  617.  05  4  B.  &  Aid.  288. 


CLANHOBBIB 

r. 

LAKBBBT. 
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bnt  a  mistake  as  to  the  practice.     The  return  is  substantially  one  of  T.  T.  1849. 
nan  est  invenHUj  and  there  is  nothing  in  3  &  4  Vic,  c.  105  to  limit  ^^f 
the  discretion  of  the  Court  in  making  these  amendments.    Any 
amendments  in  furtherance  of  justice  will  be  permitted :  Rennie  v. 
Bruce  (a);  Manor  v.  Sp(Uding(b)i  Eccles  v.  Cole(c), 

Blackbubns,  C.  J. 

I  certainly  would  feel  difficulty  in  departing  from  the  strict  words 
of  3  &  4  Vic.  c.  105)  if  this  had  been  res  nova;  but  there  are 
authorities  showing  there  is  a  discretion  vested  in  the  Court  in  ana- 
logous cases  to  the  present,  which  authorises  the  correction  of  errors 
and  omissions  such  as  those  suggested  by  the  terms  of  this  motion, 
where  the  bar  of  the  Statute  of  Limitations  would  otherwise  operate. 
I  think  the  amendments  sought  are  in  furtherance  of  justice,  and 
that  this  motion  should  be  allowed  on  the  payment  of  the  costs  by 
the  plaintiff. 

Cbamfton,  J. 

The  grounds  of  my  concurrence  are  these : — It  is  plain  that  it 
< 

was  the  intention  of  the  parties  to  comply  with  all  the  requisites  of 
3  &  4  Vic,  in  order  to  prevent  the  Statute  of  Limitations  operating 
as  a  bar ;  then  the  steps  prescribed  by  3  &  4  Vic,  were  substantially 
taken  by  the  plaintiffs  in  pursuance  of  that  object;  and  the  sole 
necessity  of  the  present  application  arises  out  of  a  slip  made  by  the 
attorney  in  the  manner  of  entering  the  steps  he  has  taken.  It  has 
been  the  practice  both  in  this  country  and  in  England  to  allow  such 
amendments,  when  otherwise  there  would  be  a  bar  to  the  plaintiffs 
having  an  effectual  remedy  to  recover  a  just  demand ;  and  indeed 
for  almost  all  parts  of  this  motion  there  is  distinct  authority.  Wil- 
liams V.  Williams  is  an  authority  for  amending  the  form  of  a 
return. "  Kirk  v.  Dolby  (el)  is  an  authority  for  amending  a  writ  so 
as  to  make  it  correspond  with  the  precipe  ;  and  here  it  is  to  be 
observed  all  the  writs   have  been  regularly  issued,  but  they  are 

(a)  2  Dowl.  ft  Low.  946.  (&)  1  DowL  ft  Low.  878. 

(0  8  M.  ft  W.  537.  '  W  6  Mees.  ft  Wcls.  636. 


i 
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T.  T<  1849.  aioiply  ctefaetiVB  fat  fbnn;  substantial  jnitiee  will  be  dona  bj 
making  tbtide  anUMditieiits,  otherwise  the  debtor  will  te  txoaeraied 
fitMH  the  demaiid  of  the  phuntifby  sad  their  attomej  wiU  be 
onQfAtoci  for  a  mere  slip. 


PESBiNy  J.,  and  MooBE,  J.,  concurred. 


Order  made  in  the  terms  of  the  iwtiee. 


Note. — ^No  proviaon  has  been  made  in  13  &  14  Vic.  c  18  (Frooess  and  Pnc* 
tioe  Act),  for  oontmnmg  the  writ  of  smnmons  by  aSa$  and  pburies  writs.  Thai 
statute,  by  its  4ih  section,  enacts,  that  nothing  in  the  statnte  "  shall  interfoe 
with  or  afiect"  3  &  4  Vic,  c.  105.  Therefore  the  7th  section  of  that  latter  statnte 
is  in  lull  operation ;  and  it  will  be  a  question  of  difficulty  what  proceedings  are 
now  to  be  adopted  to  save  tiie  opemtion  of  the  bar  of  the  Statute  of  Limitations. 
Vide  Walker  t.  CoBick  (4  Exch.  171) ;  Medlicott  t.  HwUer  (5  Exch.  34) ;  Pnt- 
chard  v.  BagsJum  (2  Lown.  Biax.  ft  Poll  823). 
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T.  T.  1851. 


PAGE  V.  WILLIAMS. 


(ExehequerO  j^  ^  ^^  ^^ 

7,  9. 

Thb  defendant,  whose  name  was  Arthur  Wellealey  Williams,  was  Th©  Court  of 

Bxcheqner, 

arrested   under  a  writ  and  warrant  describing   him  as   Charles  whether    the 

fhll  Court   in 
Wellesley  Williams.     The  writ  issued  under  a  fiat  from  the  Court  Term,   or  a 
.  single    Baron 

of  Queen's  Bench,  in  which  the  defendant  was  correcdj  inamed.  in  Vacation, 

An  application  was  made  to  the  Qneen's  Bench  to  discharge  .him ;  diction  by 

habeas  corpuit 
but  there  being  only  two  of  the  Judges  of  that  Court  sittbig,  aad  to  dischaise  a 

they  having  differed  in  opinion  as  to  his  right  to  be  dischasged,  costody    "by 

as  weU  as  on  a  cross  motion  to  amend  the  writ  and  warrant-^      a^^l^t!"  "a^ 

W.   W.    was 

arrested  under 

H.  Smuthe.  for  the  defimdant,  obtained  from  this  Oourt  two  writs  %^^^\  ^  ^l 
^  '  Queen  8  Bench 

of  habeas  corpus,  directed  to  the  Sheriff  of  the  city  of  Dublin,  and  (on  mesne  pro- 

cess),    erro- 

the  Marshal  of  the  Marshalsea  respectively  (there  being  some  doubt  neonsly  de. 

scribi^  him 
as  to  the  custody),  in  order  that  the  question  of  the  legality  of  the  as  C.  w.  W. ; 

a  detainer  was 
custody,  and  of  the  jurisdiction  of  the  Oonrt  of  Exchequer  to  dis-  sobseqnently 

cbsvge  therefrom,  might  be  examined  into  by >  the  fuU  'Court  here,  second  credit 

the  firisoBer  giving  notice  to  the  plaintiff,  and  to  a  subsequent  yJ^  gottwEj, 

detaining  creditor.     To  these  writs  the  Sheriff  and  the  Marshal  ^^^  ^^^de- 

respectiyeiy  made  returns  to  the  effect  that  l^e  Sheriff  had  arrested,  ^^^  ^®  P?' 
'^  •'  '  soner  was   m 

aad  the  Marshal  detained,  the  prisoner  Arthur  WeUesley  Williams  custody   **  by 

*^  ''  process   m    a 

nnder  a  writ  of  the  Oourt  of  Queen's  Bench  against  Charles  Welles-  ciTilsnit,"  and 

that  therefore 

ley  Williams,  and  under  a  detainer  by  a  third  party,  lodged  subse-  t^  Court 

could  not  dis- 

qnently  to  the  arrest,  against  Arthur  Wellesley  Williams.    There  charge  him  on 

habeas  corpus^ 

was  idso  >an  affidaTit  of  the  plaintiff's  attorney  to  the  effect  that  the  although  the 

■  m  ■         1   1        «  1  arrest  and  cus- 

prisoner  was  the  person  mtended  to  be  arrested.  tody  under 

both  the  first 
writ  and  under  the  detainer  were  illegal. — Held,  by  Pigot,  C.  B.  UtissentieiUe 
Lefaot,  B.),  that  but  for  the  detainer  the  prisoner  would  be  entitled  to  be  dis- 
charged. 
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T.  T.  1851.       Accordingly  Fitzgibbon  (with  whom  was  H.  Smyihe)  now  moved 

Exchequer, 

^— *Y— -'     that  he  be  discharged. 

PAGE  .  .    .  .^ 

^,  A  capias  had  issued  against  Charles  W.  Williams,  the  Sherin 

WILLIAMS,  ijad  therefore  no  authority  to  arrest,  nor  the  Marshal  to  detain, 
Arthur  W.  Williams.  The  arrest  was  irregular,  and  the  custody 
illegal :  Reynolds  v.  Hahkin  (a)  ;  Coles  v.  Gunn  (b)  ;  ffoye  v. 
Bush  (c) ;  Finch  v.  Cocken  (<Q.  Howell  v.  Coleman,  and  that  class 
of  cases,  were  cases  of  merely  defective  name.  If  the  defendant  in 
this  case  had  killed  the  plaintiff,  it  would  be  only  manslaughter. — 
[Fennefather,  B.  Is  there  any  case  where  one  Superior  Court 
has  been  called  on  to  interfere  in  a  summary  way  with  the  process 
of  another?  There  is  no  other  difficulty  in  the  case.] — ^The  pri- 
soner claims  the  interposition  of  this  Court  as  a  right  under  the 
56  G,  3,  c.  100,  s.  2,  which  gives  the  Court  of  Exchequer  the 
Common  Law  jurisdiction  of  the  Queen's  Bench  and  Common  Pleas. 
As  to  the  detainer,  if  he  be  entitled  to  his  discharge  from  the  first 
writ,  he  is  entitled  to  be  discharged  from  the  detainer  also :  BarraU 
V.  Price  {e)  ;  Pierson  v.  Yewens  (f)  ;  Collins  v.  Yewens  {g). 
Robinson  y.  Yewens  (h)  may  be  relied  on  on  the  other  side ;  the 
ground  of  that  decision  was,  that  the  bailiff,  when  he  arrested 
the  party,  was  a  stranger  to  the  Sheriff. 

Macdonogh  and  Hayes,  contra. 

The  habeas  corpus  is  bad  in  form.  It  should  be  the  habeas 
corpus  ad  subjiciendum,  whereas  it  is  the  common  habeas  carpus 
cum  causd, — [Pigot,  C.  B.  The  exigency  of  the  writ  is  rights 
though  it  is  informal.] — This  Court  has  no  jurisdiction  at  Common 
Law  to  issue  the  writ  of  habeas  corpus:  4  Bac.  Abridg,  p.  117  ; 
4  Com.  Diy.,  p.  431.  And  the  56  G.  3,  c.  100,  the  object  of  which 
was  to  extend  the  protection  of  this  writ  to  persons  under  illegal 
restraint  by  private  individuals,  excepted  from  its  operation  persons 
in  custody  under  civil  or  criminal  process :  judgment  of  Patte* 

(a)  4  B.  &  Al.  53(5.  (6)  8  Moo,  526. 

(c)  2  Sc.  N.  R.  86.  (rf)  2  C.  M.  A  B-  200. 

(e)  2  M.  &  Sc.  634-  (f)  7  Scott,  435,  471. 

(^)  5  M.  ft  W.  149.  (A)  10  Ad.  ft  Bl.  570. 
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son,  J^  in  Cams  WilsotCs  case  (a\     Therefore  when  it  is  returned      '     ;  lo^l. 

^  '  Exchequer. 

to  this  Court  that  the  prisoner  is  in  custody  under  the  civil  process     ^*— ■>r— — ' 

of  another  Court,  its  jurisdiction  is  gone. — [Pigot,  C.  B.    Is  he  in  v. 

custody  under  that  process  which  does  pot  name  him  ?     The  test  of    ^^^^^^^^^ 

the  custody  is  not  the  return,  but  the  writ  and  the  warrant.   If  he  is 

not  in  custody  under  these,  the  exception  in  the  statute  does  not 

apply.] — He  was  taken  under  civil  process  from  the  Queen's  Bench, 

and  is  the  person  intended  to  be  taken.   This  Court  cannot  interfere: 

Re  Andrews  (b);  Ex  parte   Cobbeti(c).      This  is  an  attempt  to 

make  one  Superior  Court  a  Court  of  Appeal  from  another :  Ex  parte 

Strong  (d).    Besides  we  are  entitled  to  have  the  writ  amended  by 

the  Court  from  which  it  issued,  and  the  prisoner  is  in  custody  under  ^ 

legal  detainer :  Stevenson  v.  Danvers  (e) ;  Biiton  y.  Clapperton  (f)  ; 

Ploch  V.  Pacheco  (g)> 

The  writ  of  habeas  corpus  ad  subjiciendum  derives  its  authority 
from  three  sources: — first,  from  the  Common  Law;  and  when 
issued  at  Common  Law,  if  the  return  to  it,  whether  true  or  false,  be 
sufficient,  the  Court  is  bound  by  it :  Wilmot^  p.  107 ;  secondly, 
from  the  31  Car,  2,  c.  2,  commonly  called  the  Habeas  Corpus  Act, 
which  applies  only  to  criminal  cases ;  and  thirdly,  from  the  56 
6.  3,  c.  100,  which  extends  the  operation  of  this  writ,  and  enables 
the  Court  to  deal  with  the  case  not  only  on  the  return,  but  on 
affidavit,  ''  as  to  justice  shall  appertain.*'  In  The  Canadian  Pri- 
soners* case  (K)  the  return  was  held  conclusive.  It  is  sufficient  that 
the  Court  should  see  that  the  party  is  in  custody  under  the  process 
of  a  Court  of  competent  jurisdiction  to  prevent  its  interference, 
and  the  Court  is  bound  by  the  return :  Brass  Crosbie's  case  (i) ; 
Flower* s  case{K) ;  Sheriff  of  Middlesex's  ease  (I) ;  BethePs  ease  (m) ; 
JRex  v.  Suddis  (n) ;  Cobbetfs  case{p).    But  it  is  conclusive  that  the 

(a)  7  Q.  B.  1010.  (6)  4  C.  B.  226. 

(c)  5  C.  B.  418.  (rf)  5  DowL  P.  C.  214. 

(e)  2  Bos.  &  P.  109.  (/)  9  M.  &  W.  473. 

(^)  9  M.  &  W.  342.  (A)  9  Ad.  &£1.  731. 

(0  3  TWTl.  181.  (A)  8  T.  R.  314. 

(/)  11  Ad.  &  El.  373.  (m)  1  Salk.  34a 

(n)  1  East,  306.  (o)  7  Q.  B.  187. 

VOL.  1.  67    I. 
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T.  T.  1851.  prisoner  now  appears  to  be  in  custodj,  not  only  under  the  first  writ^ 

fSxchtKjwr. 

but  under  a  second,  correct  m  every  particular. 


JET.  Smythe^  in  reply. 

We  rely  altogether  on  tbat  portion  of  the  2nd  section  of  the 
56  (?.  3,  c.  100,  by  which  '^  a  Uke  power  "  is  conferred  on  the  Court 
of  Exchequer  *'  as  the  Courts  of  Queen's  Bench  and  Common  Pleas 
have  in  Term."    These  latter  Courts  have  at  Common  Law  a  juris- 
diction by  habeas  carput  in  dvii  and  criminid  cases  in  Tenn ;  aftd 
the  statutes  on  the  subject  were  not  intended  to  modify  this  Commoa 
Law  right :  4  Bae.  Ab*  Hob.  ear,,  B.    All  the  text-writers  asoiilbe 
to  the  Court  of  Exchequer,  under  the  56  G*  3,  c.  100,  the  same  juris- 
diction which  the  other  Courts  possessed  at  Common  Law ;  and  in 
The  Canadian  Prisoners^  case  (a)  this  jurisdiction  was  exercised 
without  question,  though  on  the  face  of  the  return  im  that  case  the 
prisoners  were  ''  convict  in  execution."    A  similar  jurisdiction  was 
exercised  by  the  Court  of  Exchequer  in  this  country  in  Miggint^s 
case  (b)j  which  came  first  before  the  Court  of  Common  Pleas ;  aad 
the  Court  of  Exchequer  afterwards,  on  habeas  corpus^  entertained 
the  question  of  the  legality  of  the  custody.     Such  is  the  duty  of  tiie 
Court:   Bae.  Ab,  Hah,  oer«,  B;  BusheWs  e€ueic)i   Cam,  Dig. 
Hob.  ear,,  B.    In  Andrews^  ease,  and  Ex  parte  Cabbett^  .cited  <m 
the  opposite  side,  the  custody  appeared  on  the  face  of  the  returns  to 
be  legal.    Here  the  warrant  ia  void  as  a  cause  of  detamer :  JXoye  ▼. 
Bushe  (d)i  Rex  v.  Sheriff  of  Surrey  (e);    WUhs  v.  Larehff)^^ 
[PfiNNEFATHEB,  B.    The  Strength  of  your  argument  Is,  that  we  are 
not  called  on  to  examine  any  thiug  the  Court  of  Queen's  Bench  has 
done,  hut  what  Jbes  been  4one  under  liie  order  cif  thai;  Caurt.}— AM 
the  Superior  Coui^  have  now  jurisdiction  to  'entertain  lh&  question 
of  legality  of  the  detention,  though  not  of  the  process ;  and  it  is 
conceded  that  the  prisoner  was  illegally  imprisoned.     J£  so,  the 
the  detainer  is  void :  Carsan  v.  Sauthweil  (g).    The  distinction  is, 

(a)  511.  &W.  92.       ^  (6)  9  Ir.  Law  Bep.  414. 

(c>  Vaiigh.  ia5.  id)  Judgment  of  TlaU,  C.  J. 

(e)  1  H«»h.  75.  (/)  2  Tsvnt.  392. 

(g)  9  Law  Bee.  N.  S.  94. 
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if  the  first  prooess  be  set  aside  mmfy  for  irregularity,  a  regular  T.  T.  1861. 
detaixier  is  not  affected ;  but  if  the  first  be  whdiy  void,  the  detainer 
follows  its  fate :  Mctgiritme  v»  Biaie  (a)  ;  Piersam  v.  Yewem  ; 
Coiiins  ▼.  Yewetu.  JRMnfon  y.  Yewens  is  distinguishable^  as  there 
the  arrest  was  not.  illegal  by  ike  aet  of  ike  Hheriff:  judgment  of 
Parke,  B.  Here  the  arrest  is  illegal  ah  imOo  by  the  act  of  the 
Sheriff,  therefore  die  subsequent  detainer  does  not  authorise  the 
detention  of  the  prisoner. 

The  Court  at  its  rising  intimated  a  desire  to  hear  further  argu- 
ment by  one  Counsel  at  each  side  on  die  question  of  the  effect  of 
the  detainer. 


Macdofwgh. 

In  Magrane  v.  Bltike  the  same  party  was  the  original  and  June!. 
detaining  creditor.  Crowden  v.  Walker  (6)  is  undoubtedly  law. 
Our  propositions  are  three : — Firsts  there  is  a  distinction  between 
the  case  of  detainers  in  the  hands  of  the  Sheriff  at  the  time  of  the 
arrest,  and  of  detainers  subsequently  lodged.  Secondly,  even  though 
the  arrest  be  irregular,  a  detainer  lodged  by  an  innocent  party 
without  collusion  is  good.  Thirdly,  they  cannot  raise  the  question 
of  collusion  on  kabecu  carpus.  In  BarrcUt  v.  Price  the  detainers 
were  in  the  hands  of  the  Sheriff  at  the  time  of  the  arrest.  In  this 
case  the  detainer  was  lodged  subsequently  to  the  arrest,  and  under 
it,  describing  the  prisoner  correctly,  he  is  detained ;  then  the  Court 
will  not  discharge  him  from  the  detainer,  unless  collusion  with  the 
first  execution  creditor  be  shown  :  Calhway  v.  Bond  (c)  ;  Davis  v. 
Ckippendale  (d).  The  process  here  is  not  void,  because  the  defend- 
ant might  waive  the  defect ;  and  if  he  did  not  come  in  to  apply  for 
his  discharge  before  the  time  formerly  allowed  for  pleading  in  abate- 
ment in  case  of  misnomer  had  expired,  he  should  not  be  discharged  : 
Binfield  v.  Maxwell  {e)  ;  Smiik  v.  Patien  (f)  ;  Kingsion  v.  Lie- 
welfyn  {g).    But  even  though  the  first  writ  be  set  aside,  the  return 

(a)  It.  T.  R.  568.  (6)  2  W.  Blafik.  823. 

(c)  1  Chit.  580,  n.  (rf)  2  Bob.  &  P.  282. 

(«)  15  Eaflt,  159.  (/)  6  Taunt.  115. 

ig)  1  Brod.  &  B.  529. 
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T.  T.  1851.  specifies  that  the  Sheriff  arrests  and  detains  the  prisoner  under  the 
Exchequer, 

second,  and  the  Court  will  not  discharge  from  that  unless  collusion  be 


shown,  on  the  authority  of  Crowden  y.  Walker.  In  an  action  of  tres- 
WILLIAMS,  pggg  against  the  Sheriff  it  would  be  a  good  plea  confessing  the  trespass 
on  the  original  arrest,  but  justifying  the  keeping  in  custody  from 
the  time  of  the  delivery  of  the  detainer.  But  the  Court  can  in 
addition  deal  with  the  case  on  affidavits:  4  Bae.  Abridg.  Hob. 
ear.y  B ;  and  here  it  is  not  denied  that  the  right  person  is  arrested, 
and  it  is  not  compulsory  on  the  Court  to  discharge  him :  1  Chit, 
C  Z.,  p.  122.  CoUiru  v.  Yewins  shows  that  there  is  a  distinction 
made  between  detainers  in  the  hands  of  the  Sheriff  at  the  time  of 
the  arrest,  and  those  lodged  subsequently. 

Fitzgibbon,  in  reply. 

Barratt  v.  Price  is  a  clear  authority  that  if  the  first  arrest  be 
illegal,  all  detainers  are  invalid.  No  such  distinction  as  contended 
for  on  the  other  side  is  there  made :  Ex  parte  Ross  (a).  Davies  v. 
Chippendale  was  a  case  where  the  first  arrest  was  not  void.  In 
Crowden  v.  Walker  there  was  no  privity  between  the  Sheriff  and 
the  officer.  The  criterion  is,  whether  the  arrest  is  ill^al  by  the  act 
of  the  Sheriff?  If  it  be  so,  the  detainers  are  invalid.  As  to  the 
jurisdiction  of  this  Court,  Cams  Wilson^s  case  shows  that  a  single 
Baron  in  Vacation  possesses  the  Common  Law  jurisdiction  of  the 
Courts  of  Queen's  Bench  and  Common  Pleas.  That  jurisdiction  is 
conferred  upon  the  full  Court  in  Term  by  the  2nd  section  of  66 
G.  3,  c.  100,  which  does  not  contain  the  exception  found  in  the  Ist 
section.  The  Court  of  Exchequer  in  England  dealt  with  Tike 
Canadian  Prisoners^  ease^  which  was  a  case  of  treason,  excepted 
from  the  operation  of  the  "Habeas  Corpus  Act  ;'*  the  jurisdiction 
therefore  exercised  by  them  must  have  been  that  at  Common  Law : 
Wilmoty  p.  9S,  The  only  question  for  the  Court  is,  whether  the 
prisoner  is  illegally  in  custody  ?  and  if  so,  it  is  bound  to  discharge 
him  by  habeas  corpus^  which  is  ^'  a  writ  framed  to  litigate  not  fact, 
but  law :"  Wilmot,  p.  107*  We  do  not  complain  of  the  process  of 
the    Queen's  Bench,  but  of  the  prisoner's  having  been  illegally 

(a)  1  Rose,  260. 
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arrested  by  colour  of  process  from  the  Queen's  Bench.      As  to  the  T.  T.  1851. 

.  Exchequer, 

detainer,  the  Marshal  could  not  have  arrested  the  prisoner  under  it, 
and  therefore  if  the  first  arrest  does  not  enure  to  it,  he  cannot 
detain  the  prisoner  under  it. 

The  ohject  of  the  2nd  section  of  the  statute  was  to  confer  on  the 
Court  of  Exchequer  the  Common  Law  jurisdiction  of  the  Courts  of 
Queen's  Bench  and  Common  Pleas,  and  these  Courts  had  power  at 
Common  Law  to  issue  the  writ  of  habecu  corpus  to  bring  up  a 
person  in  custody  under  civil  process. — [Lefroy,  B.  There  is  no 
case  to  that  effect.] — ^Because  the  Court  had  also  power  on  motion 
to  grant  a  remedy  in  a  case  like  the  present.  The  true  question 
however,  is,  is  the  custody  legal?  In  all  the  cases  cited  on  the 
other  side  the  custody  was  legal,  but  in  this  case  the  party  cannot 
be  said  to  be  In  custody  under  the  writ  at  all :  Hoye  v.  Bushe ; 
and  the  arrest  having  been  illegal  by  the  act  of  the  Sheriff  the 
detainer  iB  void  also.  There  is  a  distinction  between  the  case  of 
arrest  by  mesne  process  and  the  ordinary  case,  because  in  the  latter 
the  prisoner  had  the  opportunity  of  pleading  in  abatement. — 
[PiGOT,  C.  B.  If  the  prisoner  is  held  in  custody  "  by  civil  pro- 
cess" under  the  detainer,  and  we  have  no  jurisdiction  in  cases 
of  custody  "by  civil  process,"  can  we  discharge  him  from  the 
detainer  ?] — There  has  been  no  caption  under  the  detainer,  and  it 
must  stand  or  fall  by  the  legality  of  the  arrest  under  the  first 
writ. 


PiooT,  C.  B. 

This  case  has  given  rise  to  a  great  deal  of  discussion,  though  not 
to  more  than  its  importance  deserved ;  and  the  conclusion  at  which 
the  Court  has  arrived  is,  that  it  does  not  feel  itself  at  liberty  to 
discharge  the  prisoner.  It  is  unnecessary  to  recapitulate  the  facts  of 
the  case,  but  I  shall  advert  to  some  of  the  topics  principally  urged 
on  our  attentioik  Two  distinct  questions  are  presented  by  the  return 
to  the  writ  of  habecLS  corpus — one  relating  to  the  original  arrest,  the 
other  to  the  detainer.  The  case  was  originally  argued  upon  the 
jurisdiction  of  this  Court  to  discharge  from  the  first ;  and  if  it 
stood  on  that  alone  I  should  hold  (though  perhaps  the  opinion  is 
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T.  T.  1851.  eztra^jadicial)  tliat  the  jwri^dietioB  existi^  and  tbftt  the  Court  would 
be  bound  to  exereiae  tU   Bat  whether  this  jurisdietioii  aiioes  und^ 
the  pvoyiflioD»of  tb»tf  GL  3»  e.  100,  or  exuts  at  Common  Law,  in 
the  absence  of  any  precedent  that  Courts  have  dealt  by  hmkmu 
carpui  with  tiio'  omm  of  aerest  under  ehil  prwsen^  and  taking  into 
consideration  tbe  exception  in  the  56  GL  3,  c  100»  and  llie  previous 
Act  of  31  Car.  %  c  2,  analogous  to  the  Iriaii  A«t  of  21  &  22  6.  3, 
lam  of  o|»]iion  tbsit  it  does  not  extend' t4»  the  case  of  an  arrest  **by 
civil  process."    In  inquiring  then  whether  tlie  case  of  the  amai 
under  the  first  writ  is  one  suitable  fov  the  exesciae  of  the  writ  of 
habern^  eotptm^  it  must  be  considered  nof^  only  wfaetiier  that  arrest  is 
iflegai;  but  wheHier  also  it  is  ^  by  ciinl'  pciacesB.''    These  two  qoe^ 
tions  are  identleal  in  the  consideration  of  the  avcsst  under  the  firat 
writ ;  they  are  not  so  in  that  of  the  second.    If  the  first  arrest  was 
made  under  the  process  of  tlie  Court  of  Queen's  Bench,  then  this 
Court  has  no  right  to  mierferB  with  tiie  act  of  a  Court  of  ciril 
jurisdiction  exercising  its  functions  within  the  limits  of  its  juria- 
diction.    But  what  we  have  to  consider  is  not  whether  tiiat  Court 
was  warranted  in  authorising  the  arrest,  but  the  question  is,  whe- 
ther the  writ  from  the  Queen's  Bench,  being  perfectly  legal,  the 
arrest  and  custody  are  really  under  it  ?    That  the  arrest  and  ooalody 
are  illegal,  tliere  is  no  doubt.     This  question  of  illegality  has  come 
before  the  Courts  in  a  variety  of  shapes,  and  has  been  decided  in  tiie 
same  way  in  all.    Li  CoU  v.  Hinson  (a)  it  has  been  held  that  false 
imprisonment  lies  for  an  arrest  under  a  wrong  name.    Shadgeii  v. 
Clipson  (b)  is  an  authority  to  the  same  efiect.    Li  Wtttf  y.  Xd^rek 
the  Court  discharged  a  person  arrested  by  a  wroag  C]irisfeian<4iame 
on  summary  motion.    The  same  principle  was  affirmed  in  Bojfe  y» 
Bushe,  and  in  The  King  v.  lie  Sheriff  ttf  Surrey.    In  all  these 
cases  no  question  existed  as  to  the  identity  of  the  party,  and  yet  the 
proceedings  were  held  illegaL    Again,  tiiese  is  an  opportunity  of 
testing  the  matter  l^  reference  to  the  eorrdative  duty  of  the  ShariC 
Thus  in  Margm^  v;.  Artdj^(c)  it  was  held  that  am  action  would 
not  lie  against  the  Sbsriff  i»r  the  escape  of  a  person  arrested  by  a 


(a)  6  T.  R.  234.  (6)  8  East.  M8. 

(c)  1  B.  &  A.  647. 
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wrong  name,  although  the  l^ieviiF  knew  he  was  the  pereon  intended,  T.  T.  1651. 

Exchelpter. 
and  refused  to  detain  him.     Srungkill  v.  Robertamia)  and  Pinch 


T.  Coeken  are  to  the  same  efiect.  The  principle  of  all  these  cas^ 
is,  that  a  writ  spedfying  one  person  gives  no  authority  to  detain 
another  person  ef  a  totally  different  name;  the  act  is  outside  the 
authority  of  the  writ ;  and  when  the  custody  is  once  held  to  he 
unlawful,  it  appears  to  me  to  be  a  confusion  of  ideas  to  treat  the 
party  as  in  custody  at  all  under  a  caption  without  authority.  It  is 
argued  t^at,  although  the  caption  was  not  according  to  the  exigency 
of  Ihe  writ,  still  we  should  hold  that  it  took  place  beeattse  of  ii«— 
because  the  prisoner  is  in  £EUst  in  custody  by  ^ason  of  a  process 
issued  for  the  purpose  of  -  arresting  him,  and  he  is  ihe  peorton 
intended  to  be  Arrested.  But  tibe  question  is,  is  the  wnest  the  ^act 
of  ihe  Court  of  Queen's  Bench  ?  and  of  that  the  teat  iss^ttie  langusge 
of  the  writ.  Finch  v.  Coeken  is  exactly  in  pdiot,  land  is  d^ciaive  of 
this  question.  That  laase  was  dealt  wUh  'by  nefersnee  to  ifae  Ajctdf 
23  Hen,  6,  c.-9,  whicb  authorised  the  fiberiffte  admit  to  Inil  every 
person  in  custody  "  by  IWee  of  any  writ ;"  «nd  <fae  Court  dedded 
that  though  the  party  was  in  custody  by  meaws  of  the  writ,  and 
although  he  was  'the  peroon  intended  t5  ibe  anrested,  yet  4hat  be  was 
not  in  custody  ''by  ^fonee  of  Hie  writ "  «kccordiBg  to  the  pnm^ns  of 
the  statute  of  Hen.  llie  language  of  66  G.  8,  c.  100,  is  "^by  pto- 
cess  In  any  dvil  suit,"  and  (that  of  ihe  Ac«  of  Hen,  6,  ^  by  force  of 
pmeess.*'  The  diferewce  In  the  language  9s  nM  suttdcsit  to  ground 
a  difiereDoe  ef  oonstractiosi  with  respect  to  IkiQ  two  Acts.  Db  (that 
view  of  the  case  I  should  be  of  opinion  1;li«t  this  is  not  an  Imprison- 
■cnt  **hj  piocess  in  a  civil  suit,''  and  not  \ff  aoiy  Mst  of  Hie  Court 
of  Qaeen's  Bebch,  b«t  by  the  wrongftd  aiet  of  ^e  offioor,  witbsot 
colour  of  authority  fi:>iim  any  Court.    - 

The  protection  to  ''civii  process  **  given  by  these  wovdt  lis  as 
applicable  to  the  process  of  the  lowest  Court  as  of  tibe  higbcat 
This  is  n0t  distiogoisliable  from  an  arrest  by  process  of  am  inferior 
Geiart,  nor  from  a  ease  where  there  is  no  likeness  at  all  in  the  name. 
The  same  rale  exists  also  in  erimitial  jurisdiction  as  well  as  in  eiiril. 
The  higbest  authority  has  been  cited  for  the  proposition,  that  an  act 

(a)  9  Ad.  &  El.  840. 
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T.  T.  1851 .  of  homicide,  committed  in  resisting  the  execution  of  a  writ,  in  which 
^'*'^-  the  party  sought  to  be  arrested  is  wrongly  named,  amounts  to  man- 
slaughter  merely,  not  to  murder ;  and  the  hest  reasons  have  heen 
given  for  this.  The  officer  should  know  from  the  process  whom  he  is 
to  arrest,  and  the  party  what  he  is  to  obey;  the  process  should  there- 
fore correctly  describe  the  individual.  How  does  this  principle  hold 
with  reference  to  Courts  of  inferior  jurisdiction  ?  Suppose  the 
case  of  a  Manor  Court  decree,  in  which  there  is  a  misnomer,  or 
suppose  J.  S.  arrested  under  a  decree  against  J.  6. — ^if  there  be 
not  power  by  writ  of  habeas  corpus  to  entertain  such  a  question,  how 
can  the  validity  of  the  arrest  be  inquired  into  ?  unless  indeed  there 
exists  in  the  Seneschal  of  the  Court  a  power  to  review  his  process, 
which,  if  it  do  exist,  it  is  very  questionable  whethei*  he  could  exer- 
cise except  while  actually  sitting  in  his  Courts  But  suppose  such  a 
case  in  the  Assistant-Barrister's  Court — ^he  has  no  jurisdiction  except 
during  the  sitting  of  his  Court;  and  if  such  a  case  were  not 
examinable  by-  habeas  corpus^  a  person  might  be  wrongfully  de- 
prived of  his  liberty  during  the  whole  interval  between  two  sessions. 
I  am  therefore  of  opinion  that  if  the  question  of  arrest  and  custody 
depended  on  the  first  writ  alone  we  should  be  authorised  and  bound 
to  discharge  the  prisoner,  there  being  no  arrest  nor  custody  ''by 
process  in  a  civil  suit;"  and  in  so  doing  we  should  not  be  interfering 
with  the  Court  of  Queen's  Bench.  As  to  the  argumenf  that  we 
should  thus  prevent  that  Court  remedying  the  mistake  in  the  writ 
by  amending  it,  we  cannot  take  that  topic  into  consideration. 

The  next  question  is  as  to  the  detainer,  under  which  it  appears 
by  the  return  the  prisoner  is  held  in  custody.  There  has  been 
much  argument  on  both  sides  on  the  proposition,  that  where  the 
original  arrest  is  illegal  by  the  act  of  the  Sheriff,  that  infects  and 
vitiates  all  detainers,  as  well  those  in  the  hands  of  the  Sheriff  at  the 
time  of  the  arrest  as  those  lodged  subsequently.  That  appears  to 
me  to  be  res  judicata.  But  if  it  were  not  so,  the  principle  is  plain, 
nor  should  I  allude  to  it  but  that  it  has  been  attempted  to  distinguish 
this  case  from  Barrait  v.  Price,  Irrespective  of  that  authority,  look 
to  the  terms  in  which  the  principle  is  laid  down  in  Frosts  case  (a) : 

(a)  5  Coke,  89. 
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**  where  an  arrest  has  taken  place  under  process,  it  is  unnecessary  to  T.  T.  1851. 

Exchequer, 

**inake  fresh  arrests  for  the  purposes  of  writs  subsequently  lodged,     ^-— v — -^ 

PAGE 

*^  because  the  existing  arrest  enures  to  all  writs  in  the  hands  of  the  ^^ 

**  Sheriff  then  and  afterwards."  That  position  applies  to  process  in  wllliams. 
the  hands  of  the  Sheriff,  whether  lodged  before  or  after  the  arrest ; 
we  must  therefore  consider  the  nature  of  the  custody  without  reference 
to  the  time  at  which  the  detainer  is  lodged  ;  and  if  it  be  unlawful  in 
itself^  it  is  so  in  reference  to  the  detainer  also,  because  there  is  no 
second  arrest  under  the  detainer  ;  the  custody  under  it  derives  its 
legality  from  that  of  the  previous  custody.  These  appear  to  be  the 
principles  of  law  applying  to  this  part  of  the  case ;  and  if  these  be 
correct,  it  is  immaterial  whether  the  illegality  arises  from  the  miscon- 
duct of  the  Sheriff  in  his  own  act  being  illegal,  as  in  Pierson  v. 
YewenSy  or  in  the  privilege  of  the  party  arrested,  as  in  Spence  v. 
Stewart  (a).  In  Ex  parte  Ross,  Lord  Eldon's  language  is  very  strong. 
He  says: — ''It  has  been  repeatedly  determined  that  if  the  arrest  is 
^'bad,  all  the  other  writs  are  rendered  inoperative  as  detainers;  nor 
*^  can  there  be  any  difference  whether  such  writs  were  lodged  before 
**  or  after  the  arrest.  It  is  the  arrest  alone  that  gives  efficacy  to  the 
''detainers;  and  if  it  be  illegal,  it  can  give  effect  to  nothing."  In 
Barrack  v.  Newton  (6)  Patteson,  J.,  says : — "  The  distinction  is 
"  this :  if  a  man  is  taken  on  the  only  writ  in  the  Sheriff's  office,  and 
"  that  writ  is  bad,  detainers  lodged  afterwards  are  also  bad ;  but  if 
there  be  fifty  writs  in  the  office,  and  the  Sheriff  arrests  on  one,  the 
supposition  of  law  is,  that  he  arrests  on  all  at  once ;  and  if  the 
*'  one  be  bad,  the  rest  are  not  vitiated,  unless  the  Sheriff  himself  has 
'*  been  guilty  of  some  misconduct."  But  the  decision  in  Barratt  v. 
Price  must  be  considered  as  final,  having  met  the  approval  of  all 
the  Courts ;  and  it  decided  that  detainers  founded  on  an  illegal 
arrest  were  illegal  also.  This  case  has  been  cited  with  approbation 
in  the  Common  Pleas  in  Pierson  v.  Yewens;  in  the  Queen's  Bench, 
in  Collins  v.  Yewens,  and  in  the  Exchequer  in  Robinson  v.  Yewens, 
On  these  authorities,  if  we  had  jurisdiction  to  entertain  the  question 
of  the  subsequent  detainer,  we  should  hold  it  bad,  and  discharge  the 

(a)  3  East,  89.  (6)  7  Q.  B.  529. 
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T.  T.  1851.   prisoner.    But  it  is  impoBsible  to  entertain  that  question  without 

Exchequer, 

going  into  matter  ezehisive  of  llie  question  of  validity.      We  have 
here  a  regular  writ  of  the  Court  of  Queen's  Bench  giving  authoritf 
to  arrest  and  detain  the  prisoner.      We  find  him  in  custody  under  a 
warrant,  correct  as  to  his  name.    Having  therefore  a  writ  of  a 
Court  of  competent  audiority,  and  finding  tiiait  the  prisoner  is  in 
custody  under  such  writ,  we  have  the  case  of  a  prisoner  in  custody 
'*by  process  in  a  civil  suit."   He  may  be  in  custody  illegally,  but  that 
18  not  the  question.    That  question  is  withdrawn  from  our  jurisdiction 
by  habeas  corpus^  because  the  officer  has  acted  in  apparent  obedience 
to  the  authority  of  the  ''civil  process"  of  a  Court  of  competent 
jurisdiction.      Suppose  the  prisoner  had  discharged  himself  from 
liability  under  the  first  writ,  would  it  be  competent  for  us  on  the 
Marshal's  statement,  that  he  had  held  the  prisoner  in  custody  uoder 
the  first  writ,   and  that  he  now  detained  him  under  the  second, 
the  first  writ  not  being  before   us,  to  enter  on  the  question  of 
the  legality  of  the  second  writ  ?     Finding  the  i»isoner  alleged  to  be 
held  in  custody  by  that  writ,  and  apparently  so,  we  have  a  case 
within  the  exception  of  the  56  G,  3,  and  in  which  we  cannot  inter- 
fere with  the  process  of  a  Court  of  competent  jurisdiction.    To 
that  Court  belongs  the  investigation  of  the  itregnlarity  of  Us 
process,  and  this  appears  to  be  ^e  veiy  question  intended  to  be 
withdrawn  from  our  jurisdiction  by  habeas  corpus* 

A  question  of  difficulty  arises  from  the  want  of  authority  on  the 
subject,  viz.,  whether,  if  we  are  correct  in  holding  the  arrest  under 
the  first  writ  bad,  we  have  a  right  to  deal  with  it,  leaving  the  second 
writ  untouched  ?  Acting  on  the  analogy  furnished  by  the  ''  Mabeas 
Oorpus  Act,"  I  think  we  'have  such  right.  Hiat  Act  enatbles  the 
Court  to  discharge  a  party  imprisoned  on  illegal  oidminal  process, 
detaining  him  on  civil;  and  coupling  that  with  the-ekwing  paragraph 
of  the  3rd  section  of  56  G.  3,  c  1<00,  w^hich  enables  Oie  Judge  to 
dead  with  "the 'subject-matter  as  to  justice  shall  appertain,"  «nFe  imay 
so  deal  with  the  prisoner  as  if  he  were  now  in  imprisonment  under 
an  alleged  criminal  process  Which  was  illegal ;  diBcfaaiging  liim  from 
that,  we  may  retain  him  on  the  '*  civil  process." 
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Pennefatheb,  B.  T.  T.  1851. 

Exchequer. 

It  is  not  my  intention  to  enter  at  length  into  the  several  matters 


so  fully  discussed  by  my  Lord  Chief  Baron,  nor,  in  the  view  I  take 
of  the  ease,  is  it  necessary  to  do  sa  I  shall  not  consider  how  far  williams. 
the  original  arrest  was  unlawful.  It  is  sufGbcient  to  state  that  it  can- 
not be  justified  without  saying  how  far  a  subsequent  detainer,  if  a 
proper  course  had  been  taken,  might  be  infected  by  its  invalidity. 
It  appears  to  me  that  if  the  original  arrest  be  unlawful  by  the  act  of 
the  Sheriff,  or  of  any  officer  acting  under  him,  the  second  arrest  or 
detainer  cannot  be  sustained. 

But  the  question  here  is  beside  the  merits  of  these  two  proposi- 
tions, and  must  be  decided  on  a  consideration  of  the  Act  of  the 
56  G.  3,  c.  100,  and  the  construction  which  is  to  be  put  on  it  with 
reference  to  the  jurisdiction  of  this  Court.     That  Act  was  passed  for 
the  purpose  of  relieving  the'  subject  in  cases  of  unlawful  arrest 
without  any  criminal  charge,  and  not  under  civil  process.    Mischiefs 
had  been  occasioned   by  false  imprisonments  of  persons  by  indi- 
viduals without  colour  of  law  ;  and  the  Act  to  remedy  that  state  of 
things  provides,  amongst  other  things,  that  it  should  be  lawful  for 
any  Judge  to  issue  a  writ  of  habeM  corpu9  in  Vacation  in  cases 
other  than  criminal,  which  were  the  subject  of  the  former  Hdbecu 
Carpus  Act,  excepting  also  cases  of  arrest  under  civil  process ;  so 
that  a  Judge  in  Vacation  has  no  jurisdiction  to  issue  this  writ  when 
the  prisoner  is  arrested  in  a  civil  suit.     But  it  has  been  argued  that 
by  the  2nd  section  a  more  extensive  jurisdiction  has  been  conferred 
on  the  Court  of  Exchequer  sitting  "  in  banc."  in  Term ;  and  that 
whatever  jurisdiction  had  been  previously  enjoyed  by  the  Queen's 
Bench  and  Common  Pleas  was  thereby  extended  to  the  Court  of 
Exchequer,  which  thus  acquired  the  same  right  of  exercising  its 
jurisdiction  in  any  cases  of  detention  as  the  other  Courts  had  at 
Common    Law.     In  support   of  this   proposition,'  The  Canadian 
Prisoners'  case  and  Higgins^s  ease  were  pressed  upon  us.     I  do  not 
quarrel  with  these  decisions,  which  appear  to  be  correct  as  to  the 
questions  they  determine ;  but  they  do  not  touch  this  case.     Neither 
would  I  be  understood  as  saying  that  this  Court  may  not  in  Term 
have  jurisdiction  equal  to  that  of  tlie  Queen's  Bench  or  Common 
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T.  T.  1851.  Pleas  which  it  would  in  a  proper  case  exercise.    Bat  in  this  case. 

Exchequer. 

"^ V '     where  "  civil  process  "  intervenes,  I  think  the  construction  to  he  put  on 

^^  the  authority  which  the  Court  ought  to  exercise  is  to  he  governed  by 

WILLIAMS,  the  Ist  section  of  the  Act,  and  that  the  Court  ought  not  to  interfere 
where  the  single  Judge  is  prohibited ;  and  I  found  this  opinion  on 
the  general  purview  of  the  Act,  and  also  upon  a  consideration  of 
the  provision  which,  in  cases  where  the  application  for  discharge  is 
made  so  late  in  Term  that  the  Court  cannot  dispose  of  it  during  the 
Term,  enables  them  to  refer  it  to  a  single  Baron  sitting  in  Vacation. 
If  then  we  are  to  come  to  the  conclusion  that  the  full  Court  in 
Term  has  a  jurisdiction  different  from  that  of  a  single  Baron  in 
Vacation,  we  should  be  saying  that  this  writ  is  to  be  disposed  of 
in  one  way  in  Term  and  in  another  in  Vacation.  This  conclusion, 
involving  such  contradiction,  should  not  be  adopted  unless  under  the 
compulsion  of  the  highest  authority.  No  such  has  been  produced ; 
we  must  therefore  adopt  the  conclusion  that,  as  to  civil  suits,  the 
same  conclusion  is  to  apply  to  the  authority  of  the  full  Court  in 
Term  as  to  that  of  a  single  Judge  in  Vacation. 

This  brings  us  to  the  1st  section  of  the  Act,  and  the  construction  to 
be  put  on  it ;  and  I  own  that  if  the  case  rested  on  the  first  writ  alone, 
I  should  have  felt  difficulty  in  saying  that  the  defendant  was  impri- 
soned '*by  process  in  a  civil  suit.'*  The  process  was  not  issued  against 
him  by  name ;  he  was  no  doubt  the  person  intended ;  but  the  autho- 
rities are  so  strong,  especially  that  of  Finch  v.  Cocken^  that  I  could 
not  say  that  the  pris<>ner  was  in  custody  under  a  writ  not  naming 
him.  But  it  is  not  necessary  for  me  to  give  any  decided  opinion  on 
that  point,  more  especially  as  my  Brother  Lefrot  thinks  that  Uie 
imprisonment  does  come  within  the  words  of  the  statute,  and  that  even 
even  under  the  first  writ  the  prisoner  is  in  custody  '*  by  process  in  a 
civil  suit."  He  was  taken,  no  doubt,  tinder  colour  of  civil  process ;  he 
is  the  person  intended  to  be  arrested  by  that  writ>  and  it  may  there- 
fore, perhaps,  be  considered  that  he  is  in  custody  by  virtve  of  it.  But 
it  is  unnecessary  for  me  to  discuss  this  matter,  because  I  am  clearly 
of  opinion  that  he  is  in  custody  '*by  process  in  a  civil  suit "  under  the 
second  writ,  and  this  Court  ought  not  to  interfere  with  that  process. 
If  he  be  not  properly  in  custody,  his  course  is  to  renew  his  application 
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to  that  Court  out  of  which  the  writs,  under  which  he  is  detained,  T.  T.  1851 

Exchequer. 
issued.     Our  jurisdiction  is  taken  away  hj  the  exception  in  the 

1st  section  of  the  Act,  when  we  find  him  in  custody  "by  civil  pro- 
cess," whether  properly  or  not ;  that  he  is  so  there  is  no  doubt.  It 
was  argued  that  the  Marshal  could  not  detain  the  prisoner  under  the 
first  writ.  But  could  he  discharge  him  while  the  detainer  was  in  his 
hands  ?  I  therefore  think  he  is  in  custody  "  by  process  in  a  civil 
suit,"  and  that  this  Court  ought  not  to  interfere.  If  a  single  Baron  in 
Vacation  could  not  interfere,  the  Court  in  Term  cannot.  This  view 
does  not  clash  with  The  Canadian  Prisoners'  case.  I  do  not  say 
that  this  Court  may  not  have  a  general  jurisdiction  by  habeas 
carpus,  provided  the  prisoner  is  not  detained  in  custody  under  a 
criminal  charge  or  in  a  civil  suit. 


Lefrot,  B. 

My  view  as  to  one  of  the  questions  in  this  case  having  been 
alluded  to  by  my  Brother  Pennefatheb,  it  is  not  necessary  for  me 
to  go  into  it  at  length ;  with  that  shade  of  difference  I  fuUy  concur  in 
his  accurate  judgment.  It  must  be  admitted  that  we  are  to  look  for 
our  jurisdiction  by  habeas  corpus  to  the  Act  56  G.  3,  c.  100.  From 
it  we  derive  an  authority,  in  common  with  the  Queen's  Bench  and 
Common  Pleas,  whether  acting  in  full  Court,  or  by  a  single  Judge, 
which  we  had  not  before.  It  is  said  that  the  Queen's  Bench  and 
Common  Pleas  possess  a  jurisdiction  independent  of  the  Act,  which 
would  authorise  them  to  exercise  the  authority  we  are  now  called 
upon  to  put  in  force ;  but  no  instance  has  been  cited,  and,  afler  a 
careful  search,  I  can  find  no  case  in  which  either  of  these  Courts,  in 
the  exercise  of  this  jurisdiction,  discharged  a  person  in  custody 
under  civil  process,  on  the  ground  that  the  arrest  was  illegal ;  there- 
fore, independent  of  the  Act,  and  supposing  this  Court  had  equal 
jurisdiction  with  the  Courts  of  Queen's  Bench  and  Common  Pleas, 
when  no  instance  of  the  exercise  of  such  jurisdiction  by  them  can  be 
adduced,  this  absence  of  precedent  to  my  mind  amounts  almost  to  a 
decisive  authority  of  the  absence  of  the  supposed  jurisdiction. 

How  much  stronger  then  will  be  the  argument  when,  in  addition, 
we  find,  in  an  Act  intended  to  enlarge  the  privilege  of  the  subject, 
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T.  T.  1851.  an  exeeption  on  tlie  very  point  in  question? — ^the  Act  which  give^ 
US  our  authority,  excepting  on  the  &ce  of  it  the  case  of  custody  by 
civil  iMTOcess.  It  is  true  this  exception  is  contained  in  the  1st  section 
only,  but  I  cannot  add  to  the  argument  of  my  Brother  Psnnsfathsb 
to  show  the  absmrditj  of  confining  it  to  that  section. 

There  is  much  of  the  argument  for  the  defendant  which  I  need 
not  controvert.  I  admit  the  arrest  was  illegal ;  but  then  the  question 
of  fact  arises,  was  it  a  custody  by  process  in  a  civil  suit  ?  Did  the 
Legislature  mean  to  confine  the  exception  in  the  Act  to  the  case  of 
an  arrest  by  legtU  process  ?  If  so,  suppose  a  person  in  custody  by 
iegai  process,  of  what  use  would  his  habeas  corpus  be  to  him  ?  What 
Court  would  in  such  case  discharge  him  ?  It  is  therefore  impossible 
to  confine  the  exception  in  the  Act  to  the  case  of  legal  process  ;  the 
Legislature  must  have  contemplated  a  de  facto  custody  under  what- 
ever description  of  civil -process.  Well,  what  is  the  case  here  ?  The 
officer  avows  the  authority  under  which  he  arrested  the  prisoner, 
and  that  on  the  face  of  it  purports  to  be  a  civil  process.  If  the 
construction  of  the  Act  be  such  as  I  have  given,  and  if  under  its 
provisions  alone  we  can  exercise  this  jurisdiction,  we  are  clearly 
debarred  from  doing  so  in  the  present  case.  What  then  becomes 
of  the  question  of  hardship  ?  If  it  were  a  question  of  the  arrest  of 
a  person  not  the  subject-matter  of  the  writ— a  stranger  to  it — ^there 
would  be  some  ground  for  the  complaint  of  hardship.  But  here 
the  prisoner  is  the  right  person  ;  and  I  confess  I  do  not  feel  veiy 
strongly  the  hardship  of  an  imprisonment  of  the  right  person  by 
a  wrong  name.  It  is  most  desirable  that  the  process  in  all  cases 
should  be  precise ;  and  in  this  case  the  party  guilty  of  the  irregu- 
larity will  no  doubt  suffer  in  another  way.  But  the  question  for  us 
is,  has  the  Legislature  provided  this  species  of  remedy,  enabling  the 
Court  to  discharge  the  prisoner  from  arrest  ?  We  have  had  the  case 
put  (and  strongly)  of  the  inconvenience  of  this  Court  interfering 
where  the  Court  of  Queen's  Bench  has  refused  to  discharge  the 
party.  He  has  the  opportunity  of  obtaining  relief  in  that  Court,  to 
which  the  case  more  properly  belongs.  The  writ  of  habeas  corpw 
is  a  valuable  remedy  for  the  subject  in  cases  where  none  other  exist. 
Here  the  party  has  as  speedy  a  remedy  in. that  Court  from  which 
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the  writ  issued,  and  that  is  the  tribunal  to  which  he  should  apply.  T.  T.  1861. 

Exchequer, 
We  have  not  jurisdiction  in  the  matter ;  and  neither  from  the  first     ^— — v ' 

PAGE 

writ  nor  from  the  detainer  do  I  consider  that  we  can  discharge  the  ^^ 

prisoner.  williams. 


Lessee  SCULLY  v.  MURPHY.  H.  T.  1«61. 

Fdf.  21. 


MuBPHT  moved  for  an  order  to  renew  an  hcUfere  where  less  than  Conditional 

order  granted 

the  year's  rent  for  which  the  ejectment  was  brought  remained  due.     to    revive    a 

judgment   in 
The  execution  of  the  he^ere  was  suspenAed  in  consequence  of  the  ejectment, 

tenant  having  agreed  to  pay  the  rent ;  but  he  had  paid  but  a  por-  i^ss  thAna 

tion  of  it,  and  was  now  carrying  away  the  crops.     The  Ejectment  J^^  where  the 

Statutes  only  require  that  a  year's  rent  should  be  due  at  the  time  ^^"^ad  ^S 

the  ejectment  is  brought. — [PEvmeFATHER,  B.    But  the  practice  v?!|^^  ^® 

of  the  Court  requires  that  an   affidavit  should  be  made  that  a 

year's  rent  is  due  at  the  time  of  issuing  the  habereJ\ — The  practice 

of  the  Court  might  be  made  an  instrument  of  fraud  if  exercised  on 

behalf  of  a  tenant  who  had  been  granted  a  favour  by  being  allowed 

to  remain  in  possession,  and  who  had  contracted  to  pay  the  rent  if 

granted  that  favour. 

PEimSFATHER,    B. 

Take  a  conditional  order  to  revive  the  judgment. 
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E.  T.  1851. 

Exchequer, 


EDWARD  COURTENAY 

V. 

GEORGE  ADAMS. 

April  26. 

Where  a  party  Harris  moved  for  an  order  for  judgment  as  in  case  of  nonsuit.    In 
gives  peremp-  ,  ... 

toiy  under-  this  case  a  conditional  order  had  been  obtained  for  judgment  as  m 
talong  to    go 

to  trud  under  Case  of  nonsuit;  the  plaintiff  thereupon  furnished  the  defendant 

the  112th  New      .  ,  ■•        »  .  »  i  -»  *     • 

Qeneral   Or-     ^^^'^  ^  peremptory 'undertakmg  to  go  to  trial  at  the  next  Assizes, 

orderforjndff-  P^^u^^ant  to  the  112th  New  General  Rule,  and  thereby  the  condi- 

Sto*  "  ^    tional  order  stood  discharged  under  the  provisions  of  said  Role. 

suit     abBolnte 

in    the    first 

instance.  The  plaintiff  did  not  go  to  trial  pursuant  to  his  undertaking ;  it 

was  therefore  urged  that  the  order  should  now  be  absolute  in  the 

first  instance. 


PiGOT,  C.  B. 

The  circumstance  of  not  going  to  trial  is  a  ^'  fact/'  and  the  other 
side  should  have  an  opportunity  of  answering  it ;  the  order  should 
therefore  be  only  conditional  in  the  first  instance. 

Harru. 

That  ''fact"  is  stated  in  our  affidavit,  and  the  other  side  have 
had  notice. 

PiooT,  C.  B. 

Under  these  circumstances,  I  may  perhaps  make  the  order  in  this 
case. 


COMMON  LAW  REPORTS.  545 


E.  T.  1851 

Exchequer. 


THOMAS  QALLOGLY  ».  ARTHUR  ORMSBY. 


Apra29. 


Action  agailtot  the  High  Sheriff  of  Mayo  for  a  false  retarn.    The  Action  against 
•     ,        .  .      ,  a.  Sheriff  for 

deolaration  contained  three  counts  : —  a  false  rotum 

First — "  Having  seized  to  the  full  amount  of  the  execution,  and  fa,— Held,  £e 

"  then  forbearing  to  sell,  and  falsely  returning  goods  on  hands  for  estopped  from 

"  want  of  buyers.*'  "^"^ll^J^lfn 

^  wnt  to  be  nn- 

Secondly— "  Seizing  for  only  a  small  amount  of  the  execution,  J^*  ^^ 

"and  falsely  returning  no  other  goods  in  his  bailiwick.'*  ^^^  ^^ 

writ  and   le- 

Thirdly — "Not  levying  the  amount  of  the  writ,  although  suf-  turned  goods 

on   bands  for 
"ficient  goods  in  his  bailiwick."  want  of  buyers. 

Plea-General  issue.  that  1'^ 

The  action  was  tried  before  the  Lobd  Chief  Babok  and  a  was  essential. 
special  jury  in  the  Sittings  after  Trinity  Term  1 850.     Verdict  for 
the  plaintiff.    Damages  £170. 

On  the  the  trial  it  was  proved  in  evidence  on  the  part  of  the 
plaintiff,  as  appears  from  the  bill  of  exceptions,  that  the  plaintiff  had 
recovered  a  judgment  as  of  Michaelmas  Term  1845,  for  the  sum 
of  £2000,  against  one  Peter  Bourke,  Sub-sheriff  of  the  county  of 
Mayo;  and  that  on  the  3rd  of  May  1849  a  writ  o{ fieri  facicLS 
was  delivered  to  the  defendant  for  execution  upon  the  said 
judgment  to  the  amount  of  £1212.  lis.  4d.  An  attested  copy 
of  the  writ  and  return  thereon  was  proved;  also  that  a  certain 
parchment  writing,  then  produced  by  the  officer  of  the  Court>  was 
the  same  writ  delivered  on  the  3rd  of  May  1849  to  the  defend- 
ant. The  attested  copy  of  the  writ  oi  fieri  facias  was  read  to  the 
jury,  and  the  return,  which  was  as  follows : — "  By  virtue  of  the 
"  within  writ  to  me  directed,  I  have  taken  goods  and  chattels  of  the 
**  within  named  defendant,  to  wit,  <&c.,  of  the  value  of  £30  sterling, 
which  goods  and  chattels  remain  in  my  hands  unsold  for  want  of 
buyers,  therefore  I  cannot  have  that  money,  &c. ;  and  I  further 
certify  that  the  within  named  defendant  has  not  any  other  or  more 

VOL.  1.  69     L 
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B.  T.  1 85 1 .  "  goods  or  chattels  in  my  bailiwick.     So  answers  Anthony  Ormsby, 

Exchequer, 

— --^ '     "  Sheriff."     The  return  was  made  on  the  7th  of  June   1849,  and 

GAI4LOG1.7 

^^  filed  on  the  9th  of  June  1849-    It  was  admitted  that  on  the  2Dd  of 

ORMSBY.      May  1849  one  William  Kearney  had  been  appointed,  and  succeeded 

said  Peter  Bourke,  as  Sub-sheriff  of  said  county.   Evidence  was  also 

given  that  at  the  time  of  the  delivery  of  the  writ  and  before  the 

return  thereof  there  were  divers  goods  and   chattels  to  a  large 

amount  belonging  to  the  said  Peter  Bourke,  within  the  bailiwick  of 

the  defendant,  and  to  the  knowledge  of  the  defendant,  in  addition  to 

those  in  the  said  return  mentioned. 

On  the  part  of  the  defendant  it  was  proved  by  an  officer  of  the 

Court  that  all  writs  and  executions  issued  from  the  said  Court  are 

issued  from,  and  sealed  in,  the  Writs  Appearance  and  Seal  Office ; 

that  no  writ  is  ever  sealed  in  said  office  until  it  is  first  entered  in  a 

book,  kept  in  said  office  for  that  purpose,  and  that  said  entry  is 

made  in  reference  to  the  execution  sealed,  and  not  to  the  execution 

issued ;  that  according  to  the  practice  of  the  said  Court  all  execn- 

tions  are  entered  in  said  book,  and  that  there  was  no  entry  in  said 

book  of  any  writ  purporting  to  be  issued  at  the  suit  of  Thomas  Gal- 

logly  against  Peter  Bourke.     The  original  writ  was  then  produoed 

from  the  proper  office,  to  which  it  had  been  returned,  and  it  appeared 

that  the  said  writ  was  not  sealed  with   the  seal  of  the  Court  of 

Exchequer,  and  that  it  never  had  been  sealed,  and  had  never  passed 

through  the  Seal  Office ;  that  there  was  no  mode  of  ascertaining  the 

date  of  the  issuing  of  the  execution  except  by  the  date  of  the  sealing 

of  such  writ,  on  which  occasion  the  date  is  marked  on  all  writs  of 

execution  ;  that  there  was  no  memorandum  of  such  date  on  the  »ud 

writ ;  that  it  was  the  duty  of  the  plaintiff's  attorney  first  to  prepare 

the  writ  and  have  it  signed,  and  then  sealed ;  that  it  was  the  duty 

of  whoever  entered  the  writ  to  seal  it ;  that  there  was  no  entry  of 

said  writ  at  all ;  that  the  sealing  of  a  writ  was  the  stamping  thereof 

with  the  seal  of  the  Court ;  that  there  was  an  entry  of  the  return  of 

the  said  writ  on  the  7th  of  June  1 849,  and  of  its  being  filed  on  the 

9th  of  June  1849.     The  defendant  then  proposed  to  read  the  said 

original  writ  in  evidence  for  the  purpose  of  showing  that  it  was  not 

sealed,  but  the  evidence  was  rejected  as  inadmissible.    The  defood- 
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ant  also  produced  some  evidence  as  to  the  goods  and  chattels  alleged  E.  T.  18^1 

lo  have  been  in  the  possession  of  Peter  Bourke  within  the  bailiwick     v , '* 

of  the  defendant  before  the  return  of  the  said  writ,  and  gave  in  ^ 

evidence  a  notice  of  the  15th  of  August  1849,  served  on  the  plain-  ormsby. 
tiff's  attorney,  in  the  cause  of  Gallogly  v.  Bourke^  hy  the  defendant, 
calling  on  him  to  issue  and  deliver  on  behalf  of  the  plaintiff  a 
venditioni  eseponeUy  as  he  had  returned  goods  on  hands  for  want  of 
buyers,  which  goods  he  considered  that  he  could  not  now  sell  with- 
out that  writ,  the  original  writ  being  out  of  return. 

The  Chief  Baron  having  charged  the  jury,  the  defendant 
excepted   as   follows: — 

First  exception. — That  the  original  writ  being  then  and  there  in 
Court,  proved  and  identified,  that  same,  and  not  the  attested  copy 
thereof,  was  the  proper  evidence  to  go  to  the  jury  on  behalf  of  the 
plaintiff. 

Second  exception. — That  the  learned  Chief  Baron  should  have 
directed  the  jury  that  inasmuch  as  it  would  appear  by  said  original 
writ,  if  received  in  evidence,  that  same  was  not  under  the  seal  of  the 
Court,  they  should  find  a  verdict  for  the  defendant. 

Third  exception  .^ — That  the  learned  Chief  Baron  should  have 
received  in  evidence  on  behalf  of  the  defendant  the  said  original  writ 
in  order  to  show  it  was  not  under  the  seal  of  the  Court. 

Fourth  exception. — That  his  Lordship  should  have  directed  the 
jury  that  upon  the  evidence  given  for  the  plaintiff  and  for  the 
defendant  respecting  the  said  writ,  whereof  a  copy  was  given  in 
evidence  on  behalf  of  the  plaintiff,  that  said  alleged  writ  was  void 
in  law,  and  that  same  could  not  be  the  foundation  of  an  action  for 
a  false  return  against  the  Sheriff. 

Fifth  exception. — That  his  Lordship  should  have  directed  the 
jury  that  if  they  believed  the  evidence  for  the  defendant  as  to  said 
alleged  writ,  whereof  a  copy  was  read  in  evidence  for  the  plaintiff, 
they  should  find  for  the  defendant. 

Sixth  exception. — That  his  Lordship  ought  to  have  held  that  the 
several  matters  aforesaid  were  an  absolute  bar  to  the  action,  or  if 
not  to  the  entire  action,  to  the  right  of  the  plaintiff  to  recover  a 
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E.  T.  1851.  larger  amount  than  was  indorsed  on  tbe  back  of  the 
writy  or  the  value  of  the  goods  indorsed  thereon. 


alleged 


OAIXOOLT 
OBM8BT. 


The  plaintiff  also  excepted : — 

First. — ^That  no  OTidence  should  have  been  received  on  the  part 
of  the  defendant  touching  the  state  or  condition  of  the  said  original 
writ,  or  that  the  same  was  not  under  the  seal  of  the  Court. 

Second  exception. — That  the  Sheriff  was  estopped  by  his  retoni 
from  disputing  the  validity  of  the  writ. 


O^Donnell  (with  him  Fitzgibbon\  in  support  of  the  defcDdant's 
exceptions. 

The  points  to  be  argued  are : — First,  as  to  the  seal,  essential  or 
non-essential ;  secondly,  as  to  the  defendant  being  estopped  bj  his 
return ;  thirdly,  as  to  the  original  or  copy  of  writ  being  pioper 
evidence,  both  being  in  Court  $  fourthly,  as  to  defendant's  right  to 
give  original  writ  in  evidence  ;  fifthly,  as  to  defendant's  right  to  a 
direction  on  the  evidence  received. 

The  first  point,  whether  the  seal  be  or  be  not  essential. — [Fbhrs- 
FATHSB,  B.  You  need  not  trouble  yourself  on  that  point.  If  jon 
can  go  into  that  question  the  case  is  with  you ;  for  the  writ  is 
bad]. — Second  point: — The  defendant  is  not  estopped  by  his  return : 
HiU  V.  The  PraprieU^9  of  the  Mancheater  and  Saifard  Waier- 
works  {a) ;  Hayne  and  another  v.  MaUby  (b) ;  4  Com,  Dig.  tit. 
Estoppel^  £ ;  Coke  L*  p.  352,  h  \  Pareons  v.  Laydie)  s  Nectar  and 
Sharp^  Executors^  v.  Gennett  (d)  ;  Morgane  v.  Bridges  {e) ;  Brid- 
ges V.    WalfordCfJ. 

Third  point: — The  original  being  in  Court,  it  is  the  proper 
evidence:  1  Stark,  p.  229;  Moore  v.  The  Corporaiion  of  Has- 
tings (g). 

Fourth  point: — The  defendant  entitled  to  give  the  original  in 
evidence  ;  for  although  under  the  statute  the  attested  copy  may  be 
held  to  be  proper  evidence  for  the  plaintiff,  eyen  though  the  original 

(a)  2  B.  &  Ad.  544.  (6)  3  T.  B.  438. 

(c)  8  Wn.  341.  (<0  1  Cro.  Elis.  4^. 

(0)  1  B.  A  AL  647.  (/)  6  M.  ft  SeL  42. 

(y)  10  State  Trials,  Appendix,  p.  140»  foL  ed. 
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be  prodnoed  in  Court,  still  there  is  no  rnle  of  law  to  deprive  the  E.IT.  1851. 
defendant  of  his  right  to  give  the  original  in  eridoice  aa  a  sabstan-     vy^— ^ 

QAXXOOIsT 

tive  portion  of  his  case.  i;. 

Fifth  point: — The  defendant  was  entitled  to  a  direction  on  the      obmsbt. 
evidence  produced  :  3  TapL  Ev,  pp.  753,  755 ;  Beid  v.  I%e  Sheriff 
of  Sussex  (a). 

Tudor^  in  rapport  of  the  verdict,  argued  that  the  defendant  was 
estopped  by  the  retnm,  and  by  having  acted  under  the  writ,  and 
referred  to  Buiiev^s  N.  P.  p.  66,  and  Coke  LH.  p.  352,  a,  and  <»ted 
Piekard  v.  Sears  and  Barrett  (b) ;  Field  v.  Smith  (e)  ;  Forster  v. 
Coohson  (d) ;  Carlile  v.  Parkins  (e). 

Cur,  ad.  vuiL 


It  was  not  thought  necessary  to  open  the  exceptions  taken  cm  the 
part  of  the  plaintiff,  as  they  were  substantially  involved  in  those 
of  the  defendant. 

■ 

Pbnnepathxk,  B.  ^g^  3 

This  is  an  action  against  the  High  Sheriff  of  Mayo  for  not  levy- 
ing against  his  Under-sheriff  more  than  £30,  which  sum  only  he 
had  levied  under  the  writ.  The  declaration  alleges  that  by  his 
default  the  plaintiff  had  lost  the  difference  between  that  sum  and 
the  amount  of  the  execution. 

The  plaintiff  proved  his  case  at  the  trial,  and  got  a  verdict  for 
the  damages  which  he  sought.  An  objection  was  taken  to  the 
document  lodged  with  the  Sheriff,  purporting  to  be  an  execution, 
but  wanting  the  seal ;  it  was  delivered  in  that  state  by  the  attorney. 
The  Sheriff  acted  on  it  to  a  certain  extent,  and  returned  it.  It  was 
argued  that  the  return  estopped  the  Sheriff  from  contending  that 

thia  was  not  a  genuine  writ.    The  return  was  in  these  words : 

^By  virtue  of  the  within  writ  to  me  directed  I  have  taken  the 
^^  goods  and  chattels  of  the  vrithin  named  defendant^  to  wit^  dv., 

(a)  1  Camp.  469.  (6)  6  Ad.  &  £1.  469. 

(c)  2  M.  &  W.  388.  (d)  1  Q.  B.  R.  419. 

(e)  3  Stark.  163. 
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E.  T.  1851.  '<of  the  value  of  £30,  which  goods  and  chattels  remain  on  my 

Exchequer, 

> /— — ^      "hands  unsold  for  want  of  buyers,  therefore  I  cannot  have  that 

OALLOGLT 

^^  "  money  before  the  Barons  within  mentioned  as  I  am  within  com- 

OBM8BY.      «  manded.     And  I  further  certify  that  the  within  named  defendant 
"  has  not  any  other  or  more  goods  or  chattels  in  my  bailiwick/'     It 
was  contended  that  having  made  the  retufn,  in  which  he  calls  this 
document  a  writ,  that  he  was  estopped  from  saying  that  it  was  not 
a  writ.    And  as  further  evidence  of  the  Sheriff  having  acted  under 
this  supposed  writ,  it  was  proved  that  he  called  for*  a  vendUiani 
0xponaSy  and  contended  that  as  this  was  acting  under  the  supposed 
writ,  that  he  was  also  by  that  circumstance  estopped  from  disputing 
the  genuineness  of  the  writ.    We  are  not  called  upon  to  give  any 
opinion  as  to  the  levy  of  only  £30 ;  but  we  are  called  upon  to  say 
whether  it  was  competent  to  the  Sheriff  to  show  under  the  circum- 
stances that  this  parchment  was  not  the  writ  of  the  Court.     At  the 
trial  it  was  contended  that  the  Sheriff  could  not  show  it  was  not  a 
genuine  writ }  and  the  Chief  BARoif,  in  order  to  have  the  opinion 
of  the  Court  on  that  question,  and  at  the  same  time  that  damages 
might  be  assessed,  held  that  the  Sheriff  could  not  question  the 
genuineness  of  the  writ.     To  that  decision  of  the  Chief  Babok 
an  exception  has  been  taken.    The  jury  found  for  the  plaintiff. 
We  think  there  was  no  estoppel  here  to  prevent  the  Sheriff  from 
showing  that  the  supposed  writ  was  not  the  writ  of  the  Court.    It 
is  urged  that  the  return  was  matter  of  record,  and  as  such  bound 
the  Sheriff.     But  the  return  referred  expressly  to  the  writ ;  for  it 
says,  "  I  have  levied  under  the  within  writ."    That  on  the  face  of 
it  calls  attention  to  what  was  the  within  writ.     The  return  cannot 
be  read  without  reading  the  writ ;  and  on  referring  to  the  writ  it 
appears  it  was  not  the  writ  of  the  Court.    If  it  was  not  the  writ  of 
the  Court,  the  return  cannot  be  said  to  be  a  matter  of  record,  as  it 
only  becomes  matter  of  record  by  being  made  on  the  buck  of  a  wpt, 
which  is  matter  of  record.     As  therefore  the  return  is  not  matter  of 
record,  there  is  no  estoppel  on  the  record. 

It  may,  however,  be  said  that  the  Sheriff  acted  on  this  writ ;  he 
did  do  so;  but  that  only  raises  the  question,  whether  the  money 
levied  is  the  money  of  the  plaintiff  or  not  ?    The  wrong  originated 


COMMON  LAW  REPORTS.  551 

with  the  plaintiff;  he  should  have  made  out  a  proper  instrument;  E.  T.  1851. 

Exchequer, 

as  he  did  not  do  so,  he  must  blame  himself  for  the  consequences,  and     ' ^^— ^ 

OALLOGLT 

not  do  the  Sheriff  the  injustice  of  subjecting  him  to  an  action  of  ^^ 

trespass,  by  seeking  to  compel  him  to  continue  proceedings  against     ormsby. 
the  defendant  that  were  illegal. 

The  Sheriff,  when  he  first  proceeded  under  this  document,  may 
not  have  known  that  it  was  not  a  writ ;  the  plaintiff  cannot  con- 
tradict that  fact,  when  it  was  he  who  induced  the  Sheriff  to  act 
under  it.  If  the  Sheriff  continued  to  seize  the  goods  of  defendant, 
he  could  not  justify  under  that  document;  then  to  say  that  the 
Sheriff  must  expose  himself  to  an  action,  is  manifestly  unjust. 

Lefbot,  B. 

I  concur  with  my  Brother  Pennefatheb.  The  argument  for 
the  estoppel  shuts  oat  the  merits ;  but  if  the  estoppel  were  out  of 
the  way,  and  the  merits  could  be  gone  into,  it  is  plain  that  on  the 
merit*)  the  plaintiff  could  make  no  case. 

The  plaintiff  originated  the  whole  mistake;  he  put  into  the 
Sheriff's  hands  a  paper  not  a  writ;  and  is  it  to  be  for  one  moment 
conceded  that  the  party  who  has  originated  a  mistake  is  to  recover 
damages  against  the  party  whom  he  has  misled  ?  Here  a  Sheriff  has 
a  writ  put  into  his  hands ;  he  does  his  duty,  and  the  return  being 
out,  he  calls  on  the  plaintiff  to  issue  a  venditioni  exponas,  for  then 
he  would  be  safe,  as  there  would  be  a  good  writ;  but  instead  of 
doing  this,  an  action  is  brought  against  the  Sheriff  for  not  proceed- 
ing further  after  he  had  discovered  the  defect. 

The  rule  as  to  estoppel  is  this,  that  it  binds  the  party  to  every 
thing  he  has  directly  said,  but  not  to  inferences  from  his  statements. 
Here  the  Sheriff  has  said  that  by  the  within  writ  he  has  levied 
£30 ;  that  is  no  direct  allegation  that  it  is  a  writ ;  he  refers  to  it, 
but  does  not  affirm  that  it  is  a  writ  Again,  every  thing  the  record 
avers  is  an  estoppel  to  the  party ;  but  if  there  be  no  record,  there  is 
no  estoppel ;  it  is  the  same  with  respect  to  a  deed ;  if  no  deed,  no 
estoppel.  The  question  may  be  raised  whether  there  be  a  deed  or 
not ;  so  here  whether  there  be  a  record  or  not. 


552  COMMON  LAW  REPORTS. 

K  T.  1851.        The  plaintiff  is  not  entitled  to  the  judgment  of  the  Court  either 
^  ■  ■ »      *     on  the  merits  or  the  law  of  the  ease. 

QALLOOLT 
V. 

ORMSBT.  Ordek: — That  the  said  exceptions  be  allowed;  and  that  a 

venire  de  novo  do  issue   in   this   cause  without   further 
motion. 


DANIEL  QUINN 

MART  ANNE  FITZGERALD,  Executrix  of  HAVELOCK. 

Mttg%  9. 

Action  on  pro-  This  action  was  brought  for  the  recovery  of  the  amount  of  a  pro- 
nuBioiy  note  «  * 

bj  payee  missorj  note  bj  pajee  i^inst  executrix  of  maker, 

aeainst  execa- 

tnzof  maker.       The  declaration  contained  a  count  on  the  note,  and  the  money 

Declaration 

ayened  the      counts.  The  special  count  averred  presentment^  but  no  such  present' 

note  ^nm  Tjav* 

able  at  a  par-  ment  had  in  fact  been  made.  The  plaintiff  at  the  trial  proved  by  the 
^^g^^  p^  Manager  of  the  Provincial  Bank  that  there  were  not  at  the  time 
^m^M^ there  ^'^  ^^^  became  due  any  fbnds  there  available  for  the  payment  of 

were  no  assets,  the  note,  and  that  if  presented  he  would  not  have  paid  it.      The 

uenerai  yer— 

diet  for  Dlain-  plaintiff  then^  by  leave  of  the  Judge,  amended  the  declaration  by 

excuse  insnf-    averring  want  of  assets  as  an  excuse  for  non-presentment ;  and 

fidentfbrnon- 

presentment.     there  being  evidence  of  the  advance  of  the  money,  for  which  the 

thirtihepoSea  °^®  "^^  gi^«n.  Counsel  for  the  plaintiff  insisted  at  the  trial  that 

might  be  ^h^  ^j^g^  should  be  left  to  the  lury  as  well  on  the  money  counts  as 

amended  by  •'     -^  •' 

entering  a  yer-  on  the  special  one,  to  which  the  Judge  acceded.  The  jury  found  a 
diet  for  the 

defendant  on    general  verdict  for  £40,  the  amount  of  the  note,  and  the  interest. 

the  special 

connt,  and  for  The  defendant  then  applied  for  and  obtained,  on  the  24th  of  April 

the  plaintiff  on  ,.  .       ,       ,  ...  «  .      j 

the  money       1851,  a  conditional  order  to  arrest  the  judgment,  or  for  a  twmre  «r 

novo^  or  for  a  new  trial,  as  verdict  against  law  and  evidence,  and 

for  misdirection,  and  as  the  amendment  did  not  show  any  l^;al 

excuse  for  non-presentment  of  the  note. 
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The  Judge  in  his  report  stated  the  foregoing  facts,  and  added  E.  T.  1851. 

Exchequer. 
that  he  was  surprised  at  the  verdict.  ' . ' 

The  note  appeared  to  have  been  drawn  and  dated  ;   and  after 

the  date,  and  interlined  between  it  and  the  signature,  were  the 

words,    "  payable  at  the  Provincial  Bank,  Ennis,"  which  words 

were  proved  to  have  been  there  before  the  note  was  signed. 


FITZ- 
GERAIiD* 


Lane  (with  whom  was  Brereton)  now  showed  cause. 

The  note  was  not  a  note  payable  at  a  particular  place :  Price 
V.  Mitchell  (a)  ;  Bickerdihe  v.  Bollman  (6)  ;  Masters  v.  Baretto  (c). 
Assuming  the  note  to  have  been  made  payable  at  a  particular  place, 
the  want  of  assets  at  the  Bank  available  for  the  payment  of  it  is  a 
sufficient  excuse  for  non-presentment  :  Rogers  v.  Stephens  (d)  ; 
Terrif  v.  Parher  (e)  ;  Carter  v.  Flower  (f). 

The  Court  has  jurisdiction  to  enter  the  verdict  on  the  common 
counts  on  a  motion  in  arrest  of  judgment :  Goodtitle  d.  Wright  v. 
Otway  (g)  ;  Mellish  v.  Richardson  (h). 


Fitzgerald^  with  Sir  C.  O^Loghlen,  in  support  of  the  conditional 
order. 

No  assets  is  not  a  sufficient  cause  for  non-presentment  :  Sands 
v.  Clarhe  (t).  Where  a  note  is  made  payable  at  a  particular  place 
as  here,  it  must  be  presented :  Bowes  v.  Howe  (h)  ;  Price  v.  Mit- 
chel  \  Saunderson  v.  Bowes  (/).  The  note  has  been  declared  on 
by  the  plaintiff  as  a  note  payable  at  a  particular  place ;  it  must 
now  be  assumed  to  be  so. 

Where  there  is  a  good  count  and  a  bad  count,  and  a  general 
verdict,  the  postea  cannot  be  amended  by  entering  a  verdict  on  the 
good  count :  Empson  v.  Griffin  (m) ;  Executor  Eddows  v.  Hop' 
kins  (»). 


(a)  4  Camp.  200. 

(c)  19  Law  Jour.  50. 

(0  6  Ad.  &  EL  502. 

(^)  8  East,  367. 

(S)  19  Law  Jour.  84,  C.  P. 

(0  14  East,  500. 


(6)  1  T.  R.  405. 
(d)  2  T.  R.  713. 
(/)  16  M.  &  W.  743. 
(fi)  7  B.  &  C.  819. 
(k)  16  East,  112. 
(m)  3  P.  &  D.  160. 


VOL.  1. 


(n)  1  Doug.  R.  376* 


70  li 
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E.  T.  1851. 

Exchequer. 

QUINN 

V. 

FITZ- 

GEBALD. 


Brereton^  in  reply. 

Assuming  the  first  count  to  be  bad,  evidence  having  been  re* 
ceived  that  entitled  the  plaintiff  to  recover  on  the  other  countay 
a  verdict  may  be  entered  for  him  on  those  counts  :  Gould  v. 
Coombs  {a)  \  Moore  v.  Tuckwell{b).  If  the  note  be  not  payable 
at  a  particular  place,  the  averment  in  the  declaration  is  immaterial, 
and  the  plaintiff  not  bound  by  it :  Davis  v.  O'Jffare  (c). 


Pennefather,  B. 

This  case  involves  the  consideration  of  matters  partly  of  form 
and  partly  of  substance,  which  are  important,  and  in  some  respects 
novel.  We  must  assume,  for  the  purposes  of  our  decision,  that  the 
first  count  is  bad ;  for  it  states  a  note  payable  at  a  particular  place, 
and  as  matter  of  excuse,  for  not  presenting  it  at*  that  place,  it  is 
stated  that  there  where  no  assets  of  the  maker  at  the  Bank  when  the 
note  became  due,  and  no  injury  sustained  by  the  non-presentment 
We  are  of  opinion  that  the  matter  alleged  is  not  a  legal  excuse, 
even  though  there  were  no  assets  at  the  Bank  for  the  payment  of 
the  note,  still  the  banker  might  have  paid  it  on  the  credit  of  the 
customer ;  but  it  appears  in  point  of  fact  there  was  a  balance  at  the 
Bank,  as  proved  by  the  banker,  though  not  applicable  to  the  pay- 
ment of  the  bill,  therefore  if  the  note  be  payable  at  a  particular 
place,  which  we  do  not  decide,  but  which  we  must  assume,  as  it  is  so 
stated  in  the  declaration,  the  excuse  alleged  is  quite  insufficient. 
That  being  the  case,  and  a  general  verdict  being  taken  for  the 
plaintiff,  the  defendant  has  moved  the  Court  to  arrest  the  judgment, 
and  at  the  same  time  for  a  new  triaL  If  the  motion  were  merely  to 
arrest  the  judgment,  and  no  cross  motion  on  the  part  of  the  plaintiff 
to  enter  or  let  the  verdict  stand  on  the  money  counts,  we  should 
have  arrested  the  judgment,  and  could  have  done  nothing  else;  but 
the  defendant  having  moved  to  set  aside  th^  verdict,  as  well  as  in 
arrest  of  judgment,  has  enabled  and  called  upon  the  Ck>urt  to  procure 
the  Judge's  report,  and  has  placed  the  case  in  the  same  position  as  if 
the  plaintiff  had  served  a  cross  notice  to  amend  the  pastea  by  letting 

(a)  1  C.  B.  R.  543.  (6)  1  C.  B.  R.  607- 

(c)  5  It.  Law  Rep.  337. 
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the  verdict  stand  on  the  money  counts.     We  think  therefore  that  E.  T,  1851. 

Exchequer. 
upon  the  authority  of  the  late  cases  we  have  jurisdiction,  if  it  be  a 

proper  case  for  its  exercise,  to  amend  the  postea  by  entering  a  ver- 
dict for  the  plaintiff  on  the  money  counts,  and  for  the  defendant  on 
,  the  special  count.     The  case  then  comes  to  this,  is  this  a  case  in 
which  the  Court  ought  to  exercise  that  power  ? 

If  it  were  a  case  in  which  we  could  not  tell  but  that  some 
damages  were  given  by  the  jury  on  the  bad  count,  it  would  be 
against  the  authorities,  as  it  would  be  unjust  to  take  that  verdict  and 
put  it  upon  good  counts,  which  the  jury  may  not  have  considered 
in  finding  their  verdict.  Now,  examining  the  case  by  that  principle, 
let  us  see  whether  we  can  make  this  alteration  without  any  hazard 
of  doing  injustice,  or  of  giving  ground  for  it  to  be  said  that  we 
have  transferred  the  verdict  to  counts  on  which  the  jury  did 
not  find  it.  It  is  quite  clear  that  the  jury  did  consider  the  first 
count,  for  they  have  found  not  only  the  amount  of  the  principal 
sum,  but  also  of  the  interest,  which  they  could  only  have  done  on 
that  event ;  it  is  therefore  plain  that  they  considered  the  note,  and 
found  their  verdict  on  the  note ;  but  if  the  note  were  equally  evi- 
dence on  the  money  counts,  and  if  by  the  verdict  they  have  given 
credit  to  the  case  made,  may  not  the  jury  have  found  their  verdict 
not  only  on  the  first  count,  but  also  on  the  general  demand  for  money 
lent,  there  being  parol  evidence  that  money  had  been  lent  ?  and  if 
that  be  so,  would  it  not  be  going  against  the  principle  of  the  cases 
mentioned,  or  rather  going  out  of  those  cases,  to  say  that  the  verdict 
did  not  stand  on  the  money  counts,  and  that  the  postea  could  not  be 
amended  by  entering  the  verdict  for  the  plaintiff  on  the  money 
counts,  and  for  the  defendant  on  the  special  count  ?  It  therefore 
appears  to  us  that  if  the  plaintiff  consent  to  pay  the  interest,  and 
reduce  the  damage,  by  the  amount  of  the  interest,  the  verdict  should 
be  entered  by  the  defendant  on  the  first  count,  and  for  the  plaintiff 
on  the  other  counts,  for  the  sum  of  £40.  We  have  been  very 
mucb  pressed  by  the  Counsel  for  the  defendant  that,  as  the  Judge 
expressed  surprise  at  the  verdict,  that  we  should  not  therefore  exer- 
cise our  discretion  by  making  the  order  asked  ;  but  really  it  is  not  a 
matter  of  discretion,  it  is  a  matter  of  right,  and  we   should  not 
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E.  T.  1851.  withhold  the  order  for  amendment,  because  the  verdict  may  hare 

Exchequer, 

been  unsatisfactory  to  the  Judge.  The  case  was  lefit  properly  to 
the  jury,  and  they  are  the  constitutional  judges  of  the  matter,  and  we 
must  assume  their  finding  right.  The  evidence  too,  as  veported  to 
us,  appears  to  support  the  verdict.  If  we  have  a  discretion  there- 
fore, we  are  bound  to  exercise  it  by  not  sending  this  case  for  a  new 
trial. 

In  a  case  of  so  much  doubt  and  novelty  we  think  there  should 
not  be  any  costs. 


Lefrot,  B. 

This  case  has  been  so  fully  entered  upon  by  my  Brother  PsHiiiE- 
FATHER,  that  I  shedl  make  but  this  observation: — that  it  appears  to 
me  that  the  plaintiff  only  now  seeks  to  have  done  what,  if  he  had  asked 
at  the  trial,  and  consented  to  forego  the  interest,  would  have  been 
then  done  for  him  ;  that  is,  to  enter  the  verdict  on  the  general  counts. 
I  think  therefore  we  may  safely  do  it,  and  in  conformity  with  the 
principle  of  the  cases  cited. 


Order: — That  the  cause  shown  be  allowed,  without  costs, 

and  conditional  order  discharged,  the  plaintiff  consenting  to 

forego  interest  on  the  promissory  note  alluded  to  in  the 

finding  of  the  jury,  and  to  reduce  the  verdict  to  the  sum  of 

£40,  and  that  the  postea  be  amended,  in  conformity  with 

the  notes  of  the  learned  Judge,  by  entering  a  verdict  for 

the  plaintiff  on  the  money  counts  of  the  plaintiff's  declara- 

tion  for  the  sum  of  £40,  and  six  pence  costs  ;  and  a  verdict 

for  the  defendant  on  the  first  count  of  said  declaration,  and 

judgment  forthwith  entered  for  the  plaintiff  on  the  said 

postea  without  further  motion ;  the  defendant's  coats  under 

the  said  count  to  be  deducted  from  the  plaintiff's  general 

costs  of  this  cause.     No  costs  of  this  motion. 
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BRIDGET  HARTE,   Administratrix  of  the 

Rev.  HENRY   HARTE,      .  PetUioner; 

The  Rev.  JAMES  BYRNE  .  Respondent. 

(Queen'e  Bench). 


June  13. 


Prohibition. — ^In  this  case  a  conditional  rule  had  been  obtained  on  An  order  for  a 

prohibition 
behalf  of  the  respondent,  directing  that  a  writ  of  prohibition  should  will  not  be 

issue  to  the  Bishop  of  Deny,  prohibiting  him  issuing  a  sequestra-  therebeasng. 

tion  against  the  respondent,  upon  the  ground  that  the  approbation  d^t^^^  as 

and  consent  of  the  Bishop  of  Derry,  on  the  memorials  of  the  Rev.  H.  ^^^^  ^^'  ^^ 

Harte  (deceased),  praying  that  the  site  of  the  glebe  might  be  changed,      The  certi- 

ficate '  directed 
was  not  given  bj  the  Bishop  under  his  hand  and  seal,  and  that  no  by  10  W.  3, 

sufficient  authority  to  change   said  site  was  given;  and  upon  the  titling  an 

further  ground,  that  the  certificate  bearing  date  the  26th  of  July  ^^n^^  re- 

1850  was  not  warranted  by  the  statute.  cover  from  his 

^  successor  a 

It  appeared  from  the  affidavit  of  the  respondent  (on  which  this  Portion  of  the 
^*^  IT  \  g^^  expended 

conditional  order  was  obtained)  that  he  had  been    inducted  into  in  the  improve- 
ment of  a 

the  rectory  of  Cappagh,  in  the  diocese  of  Derry,  on  the  30th  of  glebe,    altho' 

granted  after 

October  1849*     That  at  the  time  of  his  induction  no  certificate  the  death  of 

the  party 

creating  a  building  charge  had  been  granted  under  the  hand  and  making  tlie 

seal  of  the  Bishop  of  the  diocese,  and  no  demand  of  payment  of  ig  yaUd.  ' 
any  sum  of  money  in  respect  of  such  certificate  was  made  by  the 
pCTSonal  representative  of  his  predecessor  until  the  9th  of  I^ovem- 
ber  1860,  his  predecessor  having  died  on  the  I6th  of  April  1849* 
That  the  petitioner,  as  administratrix  of  his  predecessor,  did  present 
to  the  Bishop  of  Derry  a  petition  on  the  9th  of  November  1850, 
stating  that  the  Bev.  Henry  Harte  did,  during  the  period  of  his  in- 
cumbency, with  the  consent  of  the  Bishop,  expend  in  building  on  a 
new  site  a  glebe-house  and  offices  a  sum  of  £4171,  which  expenditure 
was  duly  certified  by  the  Commissioners  for  that  purpose  appointed. 
That  the  Rev.  H.  Harte  afterwards  died  intestate,  and  that  by  a 
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Queen's  Bench  ,/.,,,, 

that  expenditure  was  certified,  and  also  that  the  income  of  the  benefice 

amounted  to  £1360.  That  the  petitioner,  as  personal  representative 
of  the  Rev.  Henry  Harte,  had  become  entitled  to  be  repaid  the  sum 
of  £2721  by  the  respondent  by  certain  instalments,  none  of  which 
had  been  paid,  and  prayed  a  sequestration  of  a  moiety  of  the  rente 
of  the  benefice. 

The  affidavit  further  stated  that  a  conditional  order  for  a  seques- 
tration, in  pursuance  of  the  prayer  of  .this  petition,  was  accordingly 
granted.  That  the  respondent,  as  cause  against  this  conditional  order, 
alleged  that  before  the  granting  of  the  Bishop's  certificate  applica- 
tions had  been  made  to  him  for  money,  alleged  to  be  due  under  a 
certificate  granted  by  the  Rey.  Robert  Hume,  a  commissary  appointed 
to  act  in  the  absence  of  the  Bishop,  and  that  he  had  not  been  applied 
to  for  payment  of  any  sum  of  money  upon  any  certificate  under  the 
hand  and  seal  of  the  Bishop.  That  he  had  been  advised  that  the 
certificate  of  the  Rev.  Robert  Hume  was  invalid.  That  he  protested 
against  the  sequestration  issuing,  on  the  ground  that  the  certificate 
granted  by  the  Bishop  after  a  year  had  elapsed  from  the  death  of  his 
predecessor,  and  long  subsequent  to  the  induction  of  the  respondent 
into  the  living,  was  invalid  ;  and  he  also  objected  on  the  ground  that 
the  site  of  the  glebe  had  been  altered  without  the  consent  and  appro- 
bation of  the  Bishop,  under  his  hand  and  seal,  being  first  obtained ; 
;  but  notwithstanding  such  protest  the  sequestration  was  granted. 

The  affidavit  of  the  petitioner,  after  stating  the  necessity  for 
the  building  of  a  new  glebe  and  the  certificate  granted  by  the 
Bishop  for  that  purpose,  and  the  execution  of  the  work,  stated 
that  ^a  certificate  was  accordingly  granted  to  the  Rev.  Henry  Harte 
by  the  Rev.  Robert  Hume,  by  virtue  of  a  commission  directed 
to  him  by  the  Bishop,  empowering  him  to  act  on  his  behalf  during 
his  absence  from  his  diocese ;  that  he  thereby  certified  the  amount 
of  the  sums  expended  by  the  Rev.  Henry  Harte,  and  did  declare  his 
approbation  of  same,  and  that  same  was  truly  expended,  and  that 
the  buildings,  &c.,  were  a  proper  residence  for  the  rector  and  his 
,  successors,  and  that  the  Rev.  H.  Harte,  his  executors,  administrators 
or  assigns,   might    recover    from   his    successor  the    sum  therein 


COMMON  LAW  REPORTS. 


559 


stated.  That  this  certificate  was  duly  registered  pursuant  to  the  T.  T.- 1851. 
Statutes  in  that  behalf,  and  that  such  certificate  was  deemed  vaud 
by  the  Bishop  and  the  Rev.  Robert  Hume ;  that  on  the  death 
of  the  Rev.  H.  Harte  she  was  advised  to  procure  from  the  Bishop  a 
certificate  signed  by  himself,  which  she  accordingly  procured ;  that 
this  certificate  varied  in  no  essential  particular  from  the  former  one, 
save  that  it  was  under  the  hand  and  seal  of  the  Bishop  himself, 
and  she  submitted  that  this  certificate  was  conclusive  as  to  all  preli- 
minary matters  required  by  the  statute  in  that  behalf. 

In  Easter  Term  a  conditional  order'  for  a  prohibition  similar  to 
the  present  was  obtained,  and  on  application  to  make  it  absolute — 


R.  W,  Greene,  for  the  petitioner,  objected  to  its  being  made 
absolute,  on  the  ground  that  there  was  no  suggestion  or  affidavit  to 
ground  the  conditional  order. 

Per  Curiam. 

The  practice  is  to  suggest  the  legal  proposition  either  formally  or 
by  affidavit  stating  it.     It  is  preliminary  to  entertaining  the  motion. 

Allow  the  cause,  with  costs. 


The  abov^  affidavits  having  been  filed — 

Greene  (with  him  Radcliffe  and  C,  Andrews)  showed  cause 
against  the  conditional  order. 

This  Court  has  no  power  to  interfere  by  prohibition  in  this  case. 
It  has  no  right  to  interfere  by  prohibition  with  the  execution  of  a 
judgment  of  an  Inferior  Court,  unless  it  be  satisfied  that  that 
Inferior  Court  had  no  jurisdiction ;  that  in  fact  the  pronouncing 
judgment  was  outside  its  jurisdiction ;  but  here  the  Bishop  clearly 
had  jurisdiction,  and  his  judgment  is  final.  The  10  FF.  3,  c.  6, 
8.  1,*  gives  the  jurisdiction,  and  a  certificate  granted  under  it,  after 


*  10  W.  3,  c.  6,  8.  1,  enacts,  "  That  every  Archbishop,  Bishop  or  other  ecclesias- 
tical person  whatsoever,  that  shall  hereafter  at  any  time  make,  build,  erect,  add  to 
or  repair  any  house,  out-house,  &c.,  or  any  other  necessary  improvement  on  his 
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T.  T.  1851.  registry  in  the  diocese,  is  conclusive  evidence  of  the  facts  stated 
^ ^.^ '  therein  :  Graves  v.  Murray  (a).  That  authority  shows  that  a  certi- 
ficate granted  by  the  Bishop  after  registry  in  the  diocese  is  conda- 
sive  evidence  of  the  facts  stated  in  it.  It  is  impossible  that  this 
Court  can  issue  a  prohibition  unless  it  be  shown  the  Bishop  had  no 
jurisdiction.  To  hold  he  had  no  jurisdiction,  would  frustrate  the 
intention  of  the  Legislature. 

Assuming  then  that  the  Bishop  had  jurisdiction,  the  question  is, 
had  he  jurisdiction  to  grant  the  certificate  after  the  death  of  the  Rev. 
H.  Harte  ?  A  certificate  is  *an  attestation  of  a  certain  authority  as 
to  certain  facts ;  it  is  a  mere  adjudication  or  testimony  of  those 
facts.  The  Bishop  having  the  power  to  attest  those  facts,  there  is 
nothing  in  the  Acts  to  limit  the  time  for  the  granting  of  the  certi- 
ficate. All  the  requisites  in  the  Act  had  been  complied  with  before 
the  death  of  the  Rev.  H.  Harte,  and  his  death  cannot  make  them 
irregular.  The  statute  of  W,  3  states  no  time  within  which  the 
certificate  should  be  granted.  The  12  (?.  1,  c.  10,  by  the  seventh 
section,  enacts  that  every  ecclesiastical  person  intending  to  build  or 
make  improvements  shall  give  to  the  person  who  is  to  grant  him  the 

(a)  H.  &  Jo.  165. 


demesne,  glebe,  &c,  that  shall  be  certified  in  the  manner  hereafter  mentioned  in 
like  cases  to  be  fit  and  conyenient  for  the  residence  and  habitation  of  him  and  his 
successors,  which  from  thenceforth  shall  be  deemed  and  taken  to  be  part  of  the 
demesne,  glebe,  &c.,  shall  have  and  receive  from  his  next  and  immediate  successor, 
his  executors  or  administrators  respectively,  two-thirds  of  the  sum  or  sums  really 
and  truly  expended  and  hud  out  in  such  buildings,  &c.,  which  sum  or  sums  shall 
be  finally  settled  and  ascertained  by  certificate  under  the  hand  and  seal  of  ^e 
Chief  Governor  or  Governors  for  the  time  being,  in  the  case  of  an  Archbishop ; 
and  of  the  Archbishop  of  the  province  in  the  case  of  a  Bishop,  and  bj  like  certi- 
ficate of  the  Bishop  of  the  respective  diocese  in  all  other  cases ;  and  such  successor 
as  aforesaid  having  paid  the  two-thirds  of  ^e  sum  or  sums  certified  as  aforesaid, 
shall  and  may  receive  one  moiety  thereof,  that  is,  one-third  of  his  first  disbursement 
from  his  next  successor,  which  said  sums  shall  be  paid  in  all  cases  of  removal  or 
translation,  by  four  equal  half-yearly  payments,  to  be  accounted  from  such  remoral 
or  translation ;  and  in  cose  of  death,  by  two  equal  half-yeariy  payments,  to  be 
accounted  from  the  day  of  such  death,  and  shall  and  may  be  recovered  by  the 
party  who  ought  to  receive  the  same,  his  executors  or  administrators,  either 
by  distress,  &c.,  sequestration,  &c.,  or  action,  &c.,  at  the  election  of  the  party  who 
sues  for  same." 
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certificate  a  writing  sub8crii)ed  with  his  hand  in  the  presence  of  two  T.  T.  1 86  K 

Queens*  Bench 
witnesses,  stating  all  particulars  of  the  huilding  intended,  a  copy  of 

which  writing  shall  be  returned  to  the  party  who  is  to  grant  the  certi- 
ficate ;  and  if  the  building,  or  so  much  of  same  as  shall  be  built  or 
made  before  the  death  or  removal  of  the  incumbent  undertaking  the 
same,  shall  be  found  agreeable  to  the  writing,  and  its  value  reported 
by  the  Commissioners,  then  the  certificate  shall  be  granted.  In  the 
case  there  referred  to  of  part  performance  the  certificate  could  not  be 
given  until  after  the  death  of  the  party.  Before  the  Bishop  grants 
the  certificate-  he  is  bound  to  ascertain  the  facts,  which  inquiry  may 
occupy  some  time ;  and  yet  it  is  contended  if  the  party  die  during 
that  period,  the  right  is  gone.  If  every  thing  be  regularly  done  he 
has  an  inchoate  right  to  this  sum. 

Suppose  the  party  proved  his  expenditure  on  one  day,  and  died 
on  the  following  day,  would  it  not  be  competent  for  the  Bishop  to 
issue  a  certificate  on  a  regular  commission,  and  all  the  subsequent 
proceedings  ?  The  Act,  not  the  certificate,  imposes  the  charge ; 
the  certificate  is  not  the  foundation  of  the  right,  it  is  only  evidence 
of  the  extent  of  it.  Then  comes  the  9  &.  2,  c.  13,  amending  the 
former  Acts ;  that,  by  the  5th  section,  authorises,  when  the  former 
certificates  are  inaccurate,  the  granting  of  additional  certificates, 
which  are  to  be  final.  Then  comes  the  13  &  14  6r.  3,  c.  27.  The  6th 
section  show«  that  there  is  no  foundation  for  the  argument  that  the 
certificate  is  invalid  after  death.  It  provides  that  Bishops  and  other 
eccleaiastical  persons  improving  glebes  are  not  to  be  entitled  to  a 
certificate  for  two  years'  income,  unless  the  building  be  completed, 
but  are  only  to  receive  three-fourths  for  so  much  of  the  same  as  shall 
be  expended  before  the  death  of  the  incumbent,  in  like  manner  as 
directed  by  12  G.  1 ;  and  it  creates  a  new  species  of  charge,  and 
refers  to  the  12  Cr.  1  as  applicable  to  it,  which  it  could  not  have 
done  if  that  very  circumstance,  giving  the  right,  be  a  nullity. 
Then  the  31  (?.  3,  c.  19,  s.  2,  provides  that  such  sum  as  shall  be 
necessary  to  complete  the  building  shall  be  deducted  from  the 
Bishop,  who  would  be  entitled  to  receive  same  in  case  he  had 
finished  it  ;  and  that  the  executors  of  every  person  who  shall  die 
before  he  shall  have  finished  such  buildings  is  to  obtain  a  certificate* 

VOL.  I.  71   I- 
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Brewster  and  Napier  (with  them  H.  Smj^ike\  contra. 

We  contend  the  Bishop  had  no  juiiadictioa  to  entertain  this  qnes- 
tion  at  all.  He  had  no  power  ta  grant  this  certificate  after  the  death 
of  the  incumbent.  The  certificate  is  founded  on,  and  most  contain, 
the  amount  of  the  income  of  the  benefice ;  that  is  mandatory  in  the 
statute,  for  the  amount  of  the  sum  certified  is  to  be  regulated  by  the 
amount  of  the  income.  This  is  a  question  of  great  importance ;  for 
if  the  respondent  be  not  legally  liable,  he  cannot  recover  over  his 
proportion  firom  his  successor. — [Crampton,  J.  From  Brownie 
Ec.  Law,  p.  147,  it  would  appear  to  be  that  writer's  opinion  thai 
such  a  certificate  can  be  granted.] — The  case  before  the  Court  does 
not  come  within  any  enactment,  providing  it  shall  be  granted  after 
the  death  'of  the  party  ;  the  enactments  are  inconsistent  with  such 
a  certificate.  The  12  G.  1,  c.  10,  s.  7,  alone  gave  the  right  to  the 
certificate ;  and  the  8th  section  provides  that  no  ecclesiastical  person 
shall  have  a  certificate  until  he  execute  a  new  lease.  Suppose  a 
certificate  not  granted  fon. three  or  four  years,  and  the  party  al- 
leged to  be  liable  dies,  how  is  the  money  to  be  raised  ? — [Moorb,  J. 
A  party  by  lying  by  may  place  himself  in  such  a  position  as  not  to 
be  entitled  to  any  relief.] — However,  the  8th  section  is  imperative 
that  no  certificate  shall  be  granted  until  a  release  be  executed. — 
[M0011B9  J*  May  we  not  presume  that  a  release  had  been  exe* 
cuted  ? — Crampton,  J.  The  Bishop  is  bound  to  see  that  a  release 
be  executed ;  there  is  nothing  more  said  about  it ;  it  is  not  to  be 
registered,  and  we  are  not  bound  to  presume  the  Bishop  has  not 
done  his  duty.] — We  merely  say  it  is  a  C€utu  omieeue  in  the  Aet. 


Radeliffe  replied. 


Blagkburnb,  C.  J. 

The  Court  have  no  difficulty  in  dealing  with  this  case.  The 
petitioner,  the  petsonal  representative  of  the  Rev.  Henry  Harte, 
proceeded  to  obtain  a  sequestration  in  the  Diocesan  Court  of  the 
Bishop  of  Derry  for  the  purpose  of  levying  a  sum,  ascertained  by 
the  certificate  of  the  Bishop  as  the  sum  due  to  her  as  the  personal 
representative  of  her  husband,  who  died  in  1849* 
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-.  Henry  Harte  instituted  the  regular  T.  T.  1851. 

Quun'sBeiich 
nairing  the  glebe-houae*    A  com- 

^ '  thereto,  which  certified  that 
expended  before  the  year 
•  lie  regular  registered  certi- 
.  iirid  seal  of  the  Bishop,  one  was 
•  ^mmissary,  sealed  with  the  diocesan 
vnt  to  sustain  the  right  claimed  by  the 
that  insufficiency  was  not  discovered  until 
;iic  question  now  is,  whether  or  not  a  certificate, 
^ear  1850,  more  than  twelve  months  after  his  death, 
twelve  from  the  appointment  of  his  successor,  be  a 
on  this  ground,  that  after  the  death  of  the  Rev.  Henry 
tc  the  Bishop  had  no  right  to  sign  or  grant  this  certificate  at 
ihat  period  ?    In  order  to  decide  that,  it  is  necessary  to  see  what 
gave  to  this  document  validity.    It  was  the  act  of  the  Bishop,  for 
doing  which  no  Act  of  Parliament  has  prescribed  any  time  or  form, 
and  it  was  his  duty  to  do  it — it  was  a  judicial  act ;  the  document 
itself  is  of  a  general  character,  which  was  obligatory  on  the  Bishop  to 
execute,  because  it  r^^lated  the  rights  of  the  incumbent  as  against 
Booceeding  incumbents ;  and  yet  it  is  said  all  this  is  to  be  abandoned 
because  the  certificate  was  not  executed  within  a  specified  time.  We 
are  not  called  on  to  say  whether  or  not  the  Bishop  was  authorised 
to  do  it  al\er  the  Rev.  H.  Harte's  death,  or  whether  or  not  there 
be  any  fimit  prescribed  to  do  it,  because  the  certificate  was  a  judi- 
cial act,  invested  with  that  character  by  the  registry.    Some  of  the 
statutes  save  certain  rights,  which  otherwise  would  determine  by 
teih ;  but  the  prjjvisions  of  this  statute  impose  no  limitation  ;  and 
to  argue  for  a  limitation  so  perfectly  arbitrary  and  inconsistent 
with  justice,  which  would  be  subversive  of  the  plain  rights  of  the 
incambents,  is  but  calling  on  the  Court  to  do  that  which  would 
be  manifest  injustice. 


Ceampton,  J. 

The  foundation  of  this  application  must  be  that  the  Bishop  had 

*  Setf  howeyer,  13  &  14  Vic.  c.  73,  s.  4,  which  makes  such  certificate  sufficient. 


664 


COMMON  LAW  REPORTS. 


HABTB 

V. 
BTBNE. 


T.  T.  1851.  no  junfldiction  to  grant  the  certificate.      I  am  of  the  same  opinion 
Quepi'B  Bench 

as  my  Lobd  Chief  Justice.      That  the  Bishop  had  jurisdiction  m 

this  case,  there  is  no  doubt.  The  Bishop  has  a  duty  to  perform ;  and 
if  he  refuse  to  exercise  that  judicial  power  so  T^ted  in  him  in  a 
proper  case,  this  Court  would  compel  him  by  mandamut  to  do  so.  He 
has  exercised  his  jurisdiction,  and  why  should  the  Court  interfere 
with  what  he  has  done  by  granting  a  prohibition?  Is  his  juris- 
diction then  taken  away  by  the  death  of  the  incumbent  ?  Although 
the  case  is  not  provided  for  in  express  words,  it  is  manifestly  within 
the  meaning  of  the  Le^lature,  and  it  is  admitted  that  this  was 
nothing  less  than  the  case  of  an  executor  applying  in  a  proper  case ; 
it  is  therefore  admitted  that  by  the  mere  death  the  Bishop  did  not  lose 
the  jurisdiction.  Has  he  then  lost  it  by  lapse  of  years  during  which 
no  valid  certificate  was  granted  ?  It  is  impossible  to  say  he  has  so 
lost  that  jurisdiction.  The  certificate  first  granted  was  a  nullity, 
but  it  was  not  so  considered  by  the  parties ;  and  that  accounts  for 
their  lying  by  so  long.  There  was  no  fraud  in  the  transaction.  That 
is  the  reasonable  construction  to  be  put  on  the  Act,  and  the  same 
which  was  put  upon  it  from  the  earliest  authorities. 

But  then  it  is  said  it  is  a  condition  precedent  to  the  granting 
of  the  certificate  that  there  should  be  a  release  executed  by  the 
incumbent.  Would  it  be  reasonable  to  suppose  that  the  Bishop  had 
not  done  his  duty  and  obtained  the  release,  if  the  statute  directed 
that  the  Bishop  should  have  obtained  it  ?  and  should  not  the  release 
of  the  executor  or  administrator  be  as  valid  as  a  release  of  the  party 
himself?  Upon  the  authority  of  Graves  v.  Murray  we  would  have 
no  right  to  go  behind  the  certificate.  The  only  difficulty  raised  was 
with  respect  to  the  question  of  time.  It  has  fa^n  argued  that  the 
Bishop  must  grant  it  in  a  reasonable  period  of  time ;  but  then  we 
must  recollect  that  the  Bishop  is  the  Judge  to  decide  as  to  grant- 
ing or  refusing  the  certificate ;  and  are  we  to  assume  that  the 
Bishop  by  this  judicial  act  will  do  what  he  ought  not  to  do? 


Pebbin,  J.,  and  Moobe,  J.,  concurred. 


Allow  tlie  cause,  with  costs. 
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T.  T.  1851. 


REILLY  and  others  v.  GUINNESS. 


Jubfl. 


HiCKxr«  on  the  part  of  the  defendant,  moved  to  set  aside  the  decia-  ^  dedication 
'  "^  ^  for  work  and 

ration  fQed  in  this  cause,  on  the  ground  of  irregularity,  inasmuch  as  l^^pi;  ^7  two 

snryiTing  con- 
it  contained  a  count  for  interest,  and  was  signed  by  Counsel.     The  tractors,  on  a 

canse  of  action 
action  is  one  for  work  and  labour,  and  for  money  had  and  received,  Tested  in  three, 

contained  a 
the  common  money  counts,  and  the  addition  of  the  count  for  interest  oonnt  for  in. 

ttoPMiti,  And  WB8 

is  but  an  evasion  of  the  Practice  and  Process  Act..     That  statute,  Bigned  by 

13  Vic.  c.  18,  s.  18,  says  the  Judges  shall  settle  upon  a  form  of 

JSeul,  that 

declaration  to  be  used  in  all  actions  at  law  to  be  brought  on  a  bill  of  Bach  dedaia- 

tion  wonld  not 
exchange,  promissory  note,  money  had  or  received,  or  for  goods  be  set  aside 

as  izregnlar* 
sold  and  delivered,  which  form  and  no  other  (unless  the  Court  shall 

make  an  order  to  the  contrary)  shall  be  used  and  adopted  in  such 

and  the  like  actions.    Now  in  the  form  settled  by  the  Judges  there 

is  no  count  for  interest  inserted,  and  it  is  unnecessary,  because  under 

3  &  4  Vie,  c.  105,  s.  53,  interest  may  be  recovered  in  damages  or 

under  a  notice ;  and  if  the  plaintiff  wished  to  depart  from  the 

settled  form  of  declaration,  application  should  have  been  made  to 

the  Court. 


Fiizgibbon^  contra. 

This  motion  is  misconceived ;  for  if  the  count  should  not  have 
been  inserted,  the  application  should  have  been  to  strike  out  the 
surperflnous  matter :  Towmend  v.  Gwmey  (a).  But  we  could  not 
recover  interest  unless  this  count  were  inserted.  It  is  an  action 
against  two  defendants  on  a  joint  contract  with  them,  and  a  third 
person,  now  deceased. 

Cbamfton,  J. 

We  cannot  grant  this  motion.  The  difficulty  in  all  these  cases 
arises  from  the  dogmatical  form  of  the  enactment,  which  obliged 

(a)  1  Ct.  M.  &  Ros.  590. 
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SEILLT 

V, 

GUINNESS. 


T.  T.  1851.  the  Judges  to  follow  its  peremptory  terms.    If  the  count  for  in- 
Qusen*»Bmich 

terest  stood  alone,  on  an  affidavit  being  made  that  such  count  was 

not  necessary,  or  that  it  was  inserted  to  evade  the  statute,  I  conld 

feel  no  difficulty  in  striking  it  out  of  the  declaration.   But  this  is  not 

the  case  of  A  and  B  c<Sntracting  simply  with  each  other ;  but  it  is 

the  case  of  a  special  devolution  of  a  right  of  action  in  three  persons 

on  two  survivors.     Without  prejudice  to  either  party  we  say — 

No  rule — ^no  costs. 


FsRRiH,  J.,  concurred.* 


*  The  Chief  Justicb  and  Mr.  Justics  Moobs  were  absent. 
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T.  T.  1851. 
Commonl^eas. 


In  re  MAHON'S  ESTATE. 


fCommon  Pieas.J 

Apra2i,25. 
June  17* 

The  foUowing  case  was  sent  by  the  Commissioners  for  the  Sale  of  a  testator, 

Bfiisfid     Did* 

Incumbered  Estates  in  Ireland  for  the  opinion  of  the  Court  of  Com-  ^^^  tne  of  a 

T»i  moiety  of  the 

mon  Pleas  :—  lands  of  M.. 

Joseph  Mahon  being  seised  pur  mUre  vie,  with  a  covenant  for  ^^  for^'nSl 

perpetual  renewal,  of  a  moiety  of  the  lands  of  Mullaghderg,  in  the  P«tnal  t^^- 

county  of  Donegal,  the  other  moiety  thereof  belonging  to  John  "one  third 

imdiTided  part 

Mahon  the  second,  and  Jane  Mahon,  hereinafter  mentioned,  made  of  his  freehold 

in  the    said 

his  will  on  the  14th  of  January,  a.d.  1803,  in  the  words  follow-  M.,"  together 

wil^   ouer 

ing : — "  In  the  name  of  God,  I  Joseph  Mahon,  of  Mullaghderg^  in  lands  "  to  his 

'*  the  parish  of  Templecrow,  and  county  of  Donegal,  do  make  my  last  ^^^    J^ 

"will  and  testament  as  follows,  hereby  revoking  any  will  or  wills  ^^l^neath 

the  same  to 
his  lawfal  heirs  male  or  female  in  such  proportions  as  he  shotdd  think  proper,  thereby 
however  bin^^ng  and  obliging  him  to  teave  one-half  of  his  said  lands  to  his  present 
children  by  his  ute  wife,  or  to  the  sorvivoTs  or  sorvivor  of  them,  in  sach  divisions  or 
shares  as  he  shonld  please."  He  then  devised  another  one-tfaixd  to  his  son  Joseph  in 
similar  terms,  and  the  remaining  one  third  to  his  wife  Elizabeth  dming  her  life ; 
and  if  Ms  son  John  should  many  a  Protestant,  he  bequeathed  to  hhn  the  said  one- 
third  part  of  the  above  lands  after  the  death  of  his  mother  for  ever,  wi^  fall  power 
for  him  to  give  or  leave  the  same  to  his  lawful  heirs  male  or  female  in  s^ch  shares 
as  he  should  think  proper ;  and  if  any  one  or  more  of  his  said  three  sons  diould 
die  without  leaving  lawful  issue,  his  or  their  third  parts  should  go  to  the  surviving 
brothers  or  brother,  and  their  lawful  issue  as  above ;  and  if  all  his  said  three  sons 
should  die  without  lawful  issue,  that  all  the  said  lands  should  go  to  his  daughter 
J.  F.  and  her  issue  for  ever.  The  will  contained  a  bequest  of  twdve  guineas  to 
J.  F.,  to  be  paid  within  a  year  after  her  mother's  death  equally  by  her  three  bro- 
thers ;  and  also  the  foUowing  clause : — "  As  my  son  George  or  Joseph  might  pos- 
sibly, by  the  influence  of  a  second  wife,  make  a  lone  lease  at  a  low  rent  to  or  in 
trust  for  the  children  of  such  second  wife,  of  that  hiuf  of  the  land  which  I  intend 
should  be  a  provision  for  their  present  cMdren  by  their  first  wife,  my  will  is,  that 
one-half  of  the  land  shall  go  to  their  present  respective  children,  tiie  survivors  and 
survivor  of  them,  free,  dear  and  discharged  of  all  debts,  incumbrances  or  leases 
above  seven  years  from  their  deaths." 

Held,  that  Georse  Mahon  took  an  estate  for  life  in  one-sixth  of  the  lands  of  M., 
with  remainder  to  his  children  living  at  the  date  of  the  will,  for  their  Uves,  subject 
to  a  power  of  distribution  by  Geoige,  with  remainder  to  Geoige  in  oiuui  tail,  and 
that  he  took  an  immediate  estate  in  quasi  tail  in  another  one-third,  lliat  Elizabeth, 
the  testator's  widow,  took  an  estate  for  life  in  anotiier  one-tldrd,  with  remainder  to 
the  testator's  son  John  in  quasi  tail,  with  remainder  to  the  testator's  sons  George 
and  Joseph  as  tenants  in  common  in  quasi  taU,  with  cross  remainders  between  them, 
with  remainder  to  J.  F.  in  quasi  tail,  and  that  Joseph  took  an  estate  in  quasi  tail  in 
the  remaining  one-third. 


568  COMMON  LAW  REPORTS. 

T.^T.  1861.  "made,  or  supposed  to  be  made,  by  me: — I  leave  mj  son  George 
v^—— v/'**^  '  "  Mahon  one  third  undivided  part  of  my  freehold  in  said  MuUagh- 
mahon's      ''  ^®^&  ^^'^  A^  ™7  freehold  in  the  parish  of  TuUaghbegley,  and 
ESTATE.      «also  of  my  holding  in  MuUaghduff,  of  which  last  a  lease  for 
"lives  is  promised  by  the  agent  of  Lord  Conyngham,  for  ever, 
**  with  power  to  him  to  bequeath  the  same  to  his  lawful  heirs  male 
"or  female  in  such  proportions  as  he  shall  think  proper,  hereby 
"  however  binding  and  obliging  him  to  leave  one-half  of  the  said 
"  lands  to  his  present  children  by  his  late  wife,  or  to  the  survivors 
"  or  survivor  of  them  in  such  divisions  or  shares  as  he  shall  please ; 
"  and  with  the  other  half  he  may  make  provisions  for  a  future 
"  wife  and  her  issue  in  such  portions  as  he  shall  think   proper. 
"I  leave  to  my  son  Joseph  Mahon  another  one  third  undivided 
"  part  of  the  above  lands,  and  to  his  heirs  for  ever,  male  or  female, 
"  with  power  to  him  to  divide  the  same  among  them  in  such  shares 
"  as  he  shall  think  proper,  binding  him  as  above  in  the  case  of  the 
"  death  of  his  present  wife,  and  that  if  he  should  marry  again  to 
"leave  one-half  of  his  land  to  the  children  of  his  present  wife  in 
"  such  divisions  as  he  pleases.    And  to  my  wife  Elizabeth  Mahon  I 
"  leave  the  remaining  third  undivided  part  of  the  above  lands  during 
"  her  life,  in  full  hope  and  trust  that  she  and  my  son  John  will  live 
"  together  ;  and  if  he  my  said  son  John  shall  many  a  woman  bom 
"  and  bred  a  Protestant,  and  of  reputable  parents,  to  him  I  leave  and 
"  bequeath  the  said  third  part  of  the  lands  aUter  the  death  of  his 
*'  mother,  for  ever,  with  full  power  to  him  to  give  or  leave  the  same 
"  to  his  lawful  heirs  male  or  female  in  such  shares  as  he  shall  think 
"  proper.     And  my  will  and  meaning  further  is,  that  if  any  one  or 
"more  of  my  said  three  sons  shall  die  without  leaving  lawful  issue, 
"  his  or  their  third  parts  shall  go  to  the  surviving  brothers  or  brother 
"  and  their  lawful  issue  as  above ;  and  if  all  my  said  three  sons  shall 
"  die  without  leaving  lawful  issue,  that  all  the  said  lands  shall  go  to 
"  my  daughter  Jane  Finlay  and  her  issue  for  ever,  as  my  principal 
"  debt  was  lately  contracted  to  enable  me  to  purchase  half  of  my 
**  present  property  in  MuUaghderg,  formerly  possessed  by  George 
"  Mahon,  now  in  America,  and  as  I  leave  and  bequeath  all  my  land 
"in  equal  parts  to  my  three  sons ;  so  I  devise  and  order  that  the  above 
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^and  all  my  other  just  debts  shall  be  paid  equally  from  these  re-  T.  T.  185U 
^'spective  properties,  although  I  have  long  since  paid  the  portion     ^^..-^^.-^^ 

In  re 

^'promised  to  mj  daughter  Jane  Finlay  on  her  marriage,  and  that     mahon's 

**she  and  her  family  have  been  a  very  expensive  and  heavy  burthen 

*'on  the  labour  and  industry  of  myself  and  my  sons  almost  ever  since 

her  marriage ;  and  although  I  have  much  reason  to  be  dissatisfied 

with  the  conduct  of  her  husband's  brother,  neglecting  her  and  her 

children,  and  for  his  inattention  and  neglect,  and  contempt  to  me, 

by  refusing  to  contribute  such  assistance  as  he  could  and  might  and 

ought  to  have  afforded  towards  the  support  of  his  family,  yet  I  leave 

her  twelve  guineas,  to  be  paid  within  a  year  after  her  mother's 

death  equally  by  her  three  brothers,  four  guineas  each  ;  to  my  wife 

I  leave  my  dwelling-house  and  such  offices  as  I  shall  occupy  at 

**  the  time  of  my  death,  during  her  life,  and  at  her  death  I  leave  the 

"  said  dwelling-house  to  my  son  George ;  the  bouse  built  for  my  son 

George  may  then  go  to  my  son  Joseph,  and  my  stable  to  my  son 

John ;  and  I  desire  that  his  brothers  may  assist  him  in  making 

such  addition  to  it  as  he  shall  think  necessary,  not  exceeding  the 

^'  value  of  ten  pounds  sterling,  that  sum  of  ten  pounds  sterling  to  be 

**  paid  to  him  equally  by  his  two  brothers,  five  pounds  sterling  each, 

"  in  lieu  of  such  assistance  ;  all  other  out  or  office  houses  I  order  to 

«  be  equally  divided  between  my  said  three  sons  after  their  mother's 

''  death ;  all  my  other  property  of  every  description,  cows,  horses, 

*' sheep,  crop,  household  furniture,  and  ail  moveable  goods  and  chattels 

**  of  all  kinds  whatsoever,  I  leave  to  my  wife  during  her  life,  and  in 

her  disposal  at  or  before  her  death,  with  full  power  to  her  to  give 

away,  dispose  of  or  bequeath  the  same  by  will  or  otherwise  in  such 

manner  or  shares  as  she  may  think  proper,  to  her  sons  or  daughters^ 

or  to  any  other  persons  whom  she  may  think  most  deserving  of  her 

^'  favour,  for  their  attention  or  care  or  kindness  to  her  in  her  widow- 

**  hood,  and  I  do  also  nominate  and  appoint  my  said  wife  sole  exe- 

**  cntrix  of  this  my  last  will  and  testament.     As  my  son  George  or 

Joseph  might  possibly,  by  the  influence  of  a  second  wife,  make  a 

long  lease  at  a  low  rent  to  or  in  trust  for  the  children  of  such 

^'second  wife,  of  that  half  of  their  land  which  I  mean  and  intend  and 

^^  wish  should  be  a  provision  for  th^^r  present  children  by  their  first 
VOL.  U  72  L 
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T.  T.  1851 .  '^  wife,  my  will  and  order  is  that  one  full  half  of  these  lands  shall  go 

< , '     "to  the  present  repective  children  and  the  survivors  or  survivor 

mahon's  "  ^^  them,  free,  clear  and  discharged  of  all  debts,  incumbrances  or 
ESTATE,  a  Jeascs  above  seven  years  from  these  dates ;  nor  do  I  injure  my  son 
*'  George  or  Joseph  by  this,  as  they  can  now  by  my  late  purchase 
'*  make  goq(  provision  for  the  support  of  second  wives  and  their  issue, 
"as  they  were  entitled  to  from  my  other  property  on  their  first 
*'  marriage  ;  but  by  the  above  restriction  I  do  not  mean  to  include 
*'  any  child  or  children  which  my  son  Joseph  may  have  by  his 
"present  wife." 

This  will  was  dated  the  14th  of  January  1803,  and  duly  executed 
by  the  testator  in  the  presence  of  three  witnesses*  The  testator 
died  prior  to  1 804,  leaving  him  surviving  the  three  sons  named  in 
his  said  will,  George,  the  eldest,  and  Joseph  and  John.  Greorge 
never  married  a  second  time,  but  by  his  first  wife  he  had  a  son 
named  John  Mahon.  John  Mahon,  the  son  of  George,  and  all  the 
other  children  of  George,  died  in  the  lifetime  of  the  latter  without 
issue,  except  John,  who  left  an  only  son,  Robert  Irwin  Mahon,  still 
living.  John  Mahon,  the  son  of  the  testator,  died  in  1829  intestate, 
unmarried  and  without  issue.  George  Mahon  died  in  1830,  leaving 
his  said  grandson  Robert  Irwin  Mahon  and  his  brother  Joseph  him 
surviving,  and  without  executing  any  appointment  of  the  lands. 
Elizabeth,  widow  of  the  testator,  died  in  1831,  leaving  her  surviving 
the  said  Joseph  Mahon,  who  since  died,  leaving  several  children, 
and  among  them  G-eorge  Mahon,  one  of  the  alleged  owners.  A 
renewal  was  made  in  1817  to  Greorge,  Joseph  and  John  (the  three 
sons  of  the  testator),  John  Mahon  the  second,  and  Jane  Mahon. 
The  questions  submitted  for  the  opinion  of  the  Court  were  : — First, 
what  estate  George,  the  son  of  the  testator,  took  under  the  said  will 
in  the  events  aforesaid  in  the  lands  of  Mullaghderg,  and  in  what 
proportional  part  thereof?  Secondly,  whether  the  said  second 
Robert  Irwin  Mahon  took  any  and  what  estate  in  any  and  what 
proportional  part  of  the  said  lands  in  the  events  ? 

J,  E.  Walsh  (with  whom  was  C,  H.  HeniphiU)^  for  the  petitioner 
in  Incumbered  Estates  Court. 

We  say  that  George  Mahon  took  an  absolute  interest  in  his  own 
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one-third  ;_tliat  is  to  say,  that  he  originally  took  an  estate  either  T.  T.  1851. 
in  tail  or*]n  fee  in  his  own  one-third,  subject  to  an  executory  trust     ^,,->^  — 

In  r£ 

to  appoint*  among  his  children  living  at  his  death ;  and  he  having  hahon'sA 
died  without  leaving  any  such  children,  it  became  an  absolute  interest  estate. 
in  him ;  and  secondly,  that  he  took  a  base  fee  in  one-half  of  John's 
one-third — ^that  is,  that  John  originally  took  an  estate  tail  in  remain- 
der, which  was  by  the  renewal  converted  into  a  base  fee,  and  on 
his  death,  without  issue,  descended  to  Joseph  Mahon  and  Robert 
Irwin  Mahon,  or  he  took  no  estate,  and  then  there  was  an  intestacy 
as  to  all  beyond  the  widow's  life,  which  descended  to  George,  and 
from  him  to  Robert  Irwin  Mahon. 

It  is  plain  that  under  the  first  devise  to  George  he  would  take 
an  estate  in  fee,  and  not  an  estate  for  life,  with  a  power  of  appoint- 
ment. The  words  "  for  ever  "  and  "  my  freehold  "  which  are  equi- 
valent to  '^  my  inheritance,"  would  carry  the  fee  :  Purefoy  v. 
Rogers  (a).  So  likewise  would  the  words  "  part  of  my  freehold : " 
BM  V.  Penoyre  (b)  ;  Paris  v.  Miller  (c).  The  fee  being  once  given, 
the  words  *'  with  power  to  him  to  bequeath  the  same  to  his  lawful 
heirs  male  or  female  "  merely  confer  a  power  which  George,  under 
the  previous  devise,  would  necessarily  have,  and  cannot  cut  down  the 
estate  previously  given :  Doe  d.  Herbert  v.  I%ofn€u  (d)  ;  Simmons 
V.  Simmons  (e).  The  word  '*  heirs  **  cannot  mean  heirs  apparent, 
because  the  power  is  one   *'to  bequeath  to  his  lawful  heirs." 

It  will  be  urged  that  George  took  an  estate  for  life,  with  power 
to  appoint  among  his  children ;  but  if  the  words  do  not  imply  an 
estate  in  default  of  appointmeilt,  then  the  inheritance  is  undisposed 
of  and  descended  to  George  ;  and  if  there  be  a  gift  by  implication,  it 
must  be  confined  to  the  object  capable  of  taking  under  an  execution 
of  the  power :  1  Jarman  on  Wills,  p.  486 ;  2  Stigden  on  Powers^ 
p.  167;  Walsh  v.  Wallingerff)  ;  Woodcock  v.  Renniek{g)  ;  that 
is,  children  living    at   George's  death,   the    power  being  plainly 

(a)  2  Saond.  33.  (6)  H  East,  160. 

(c)  5  M.  &  S.  408.  (cO  3  A.  &  E.  123. 

(0  8  Sim.  22.  (/)  2  R.  &  M.  78. 

(^)  4  Beav.  180. 


573  COMMON  LAW  REPORTS. 

t.  T.  1851.  testamentary  :  Doe  d.  Thorley  v.  Thorhy  (a)  ;  Paul  v.  Heiod- 

>— y—/  '  son  (b)  ;  and  the  power  could  not  be  executed  in  favour  of  grand- 
I  hahon's  children  :  Sugden  on  Powers^  p.  253 :  and  further,  the  estates 
ESTATE,  implied  in  Greorge's  children  could  only  be  life  estates.  The 
question  is  suggested,  in  1  Jarman  on  Wills,  in  the  fpllowing 
terms : — "  If  the  subject  of  the  implied  giil  be  real  estate,  it  may 
*'  be  a  question  (supposing  the  will  to  be  regulated  by  the  old  law) 
*'  whether  the  implication  confers  an  estate  for  life  or  fee  '^  There 
"  would  be  strong  ground  for  contending  the  latter  if  the  power 
"  authorised  the  limitation  of  estates  in  fee ; "  and  this  view  would 
seem  to  be  sustained  by  the  expressions  of  the  Court  in  Casterton  v. 
Sutherland  (c).  A  power  to  appoint  in  *^  such  shares  as  the  devisee 
"  of  the  powet"  should  think  proper  does  not  authorise  an  appoint- 
'^  ment  in  fee."  In  Campbell  v.  Sandys  {d),  where  an  estate  was 
limited  by  marriage  articles  to  John  Campbell  for  life,  and  after  his 
death  to  the  use  of  the  issue  of  the  said  John  Campbell  in  suck 
shares  and  proportions  as  he  should  by  deed  or  will  appoint,  Lord 
Redesdale  observes,  that  "  this  power  was  only  to  limit  proportions, 
*'  and  that  only  iu  the  event  of  the  existence  of  more  children  than 
"  one ; "  and  the  same  opinion  may  be  deduced  from  the  expressions 
of  the  Court  in  Rex  v.  Stafford  (e).  If  our  previous  argument  be 
well  founded,  the  gift  over  on  failure  of  issue  cannot  be  used  to  cut 
down  the  estate  which  George  took  under  the  previous  terms  of  the 
will.  If  the  will  contains  a  devise  to  Qeorge  for  life,  with  power  to 
him  to  appoint  by  will  to  his  children  living  at  his  death,  and  in 
default  of  appointment,  to  them  for  life,  the  limitation  over  could  not 
be  referential.  The  cases  in  which  words  importing  a  failure  of 
issue  have  been  held  to  be  referential  are  cases  in  which  there  h«^ 
been  first  limitation  of  a  life  estate,  with  remainder  to  the  children 
of  the  first  taken,  and  then  a  gift  in  default  of  issue ;  if  the  previous 
limitations  exhaust  all  the  issue  it  would  be  nugatory  to  hold  the 
words    to  be  referential.      Such   are    the   cases  of  Goodrighi  d. 

(a)  10  East,  438.  (6)  2  M.  &  K.  434. 

(c)  9  Ves.  445.  (<0  1  Sch.  &  Lef.  281. 

(e)  7  East,  521. 
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Docking  v.  Dunham  {a)  y   Ginger  v.    White  {h)  ;  Blaekbom  y.  T.  T.  185h 
JEdgefy(c)i  Mosse  v.  Lord  Ormond{d)i    Tueher  v.  Baker  {e),     v— i-^y*-^  ' 

In  re 

In  like  manner  the  words  are  held  not  to  be  referential  where  anj  hahon's 
considerable  number  of  the  descendants  of  the  first  taken  are  omitted  bstatb. 
in  the  previous  limitation,  as  in  Langelg  v.  Baldwin  (f)  ;  Attorney- 
General  ▼.  Sutton  (g) ;  Doe  y.  Gallini(h),  But  these  cases  do  not 
apply  where  the  estate  limited  to  the  first  taker  is  in  fee,  which  is 
sought  to  be  cut  down  bj  words  of  reference  ;  nor  where  the  chil- 
dren take  onlj  life  estates :  Wright  v.  Leigh  (i).  The  bequest  of 
twelve  guineas,  a  pecuniary  legacy,  payable  by  the  devisees,  further 
indicates  an  intention  to  confer  more  than  a  life  estate. 

Secondly — ^With  respect  to  the  share  of  John.  He  either  took 
an  estate  tail  by  implication  expectant  on  his  life  estate,  and  on  his 
death,  without  issue,  his  share  descended  to  his  two  brothers  or  their 
issue,  or  there  is  no  intestacy  as  to  his  portion;  the  residuary 
clause  being  only  confined  to  the  personalty,  or  at  most  giving  the 
testator's  widow  only  an  estate  for  life,  with  a  general  power  of 
appointment,  which  was  not  exercised. 

J.  Hamilton  (with  whom  was  F.  FitzgeraldJ,  for  Robert  Irwin 
Mahon. 

We  submit  that  George  Mahon,  the  testator's  son,  took  under  the 
will  of  the  testator  either  first — an  estate  for  life  in  one-third,  with 
remainder  as  to  one  moiety  to  his  children  living  at  the  death  of  the 
testator,  as  Greorge  Mahon  should  appoint  by  will,  and  in  default  of 
appointment,  to  them  in  fee ;  and  as  to  the  other  moiety,  to  his  issue 
generally,  living  at  his  own  decease,  as  he  should  appoint,  and  in 
default  of  appointmept,  to  them  in  fee ;  or  secondly,  that  George 
took  an  estate  in  fee,  subject  to  a  trust  adter  his  decease,  as  to  onp 
moiety  for  his  children  living  at  the  death  of  the  testator,  as  George 
Mahon  should  appoint  by  will,  and  in  default  of  appointment,  to 

(a)  Doug.  264,  (6)  Willes,  318. 

(c)  I  P.  Wms.  600.  id)  5  Mad.  99. 

(e)  11  It.  Eq.  Rep.  104.  (/)  1  P.  Wms.  749. 

(si)  Ibid,  75^  (h)  3  A.  &  E.  340. 

(0  15  Ves.  464. 
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T.  T.  1851.  them  in  fee;  and  to  the  other  moietj  for  his  issue  generally  living 
^-  ^y— ^     at  his  own  death,  as  he  should  appoint,  and  in  default  of  appoint- 
HAHOn's     ^^^^  to  them  in  fee.     The  wiU  shows  a  clear  intention  on  the  part 
ESTATE.      of  the  testator  that  the  children  of  George  Mahon  should  take  some 
estate  independent  of  any  will  on  the  part  of  George.    This  is 
shown  by  that  passage  of  the  will  in  which  the  testator  says: — 
"  As  my  sons  George  or  Joseph  might  possibly  by  the  influence  of 
"  a  second  wife  make  a  long  lease  and  at  a  low  rent,  to  or  in  trust 
"for  the  children  of  such  second  wife,  of  that  half  of  their  land 
*'  which  I  mean  and  intend  and  wish  should  be  a  provision  for  their 
'< present  children  by  their  first  wife;   my  will  and  order  is,  that 
''  one-half  of  their  land  shall  go  to  their  present  respective  childreD, 
"  and  the  survivor  and  survivors  of  them,  free,  clear  and  discharged 
"from  all  debts,  incumbrances  or  losses  above  seven  years  from 
"  their  deaths."    If  then  there  be  a  gift  to  the  children,  which  can 
only  be  carried  into  efiect  by  implying,  first — a  life  estate  in  George, 
or  secondly,  a  fee  coupled  with  a  trust,  the  Court  will  so  construe 
the  will  as  to  effectuate  that  intention.      The  latter  construction 
cannot  be  maintained,  because  if  G«orge  took  in  fee,  he  could  in  thid 
Court  dispose  of  his  interest,  incumber  it,  or  make  a  lease  of  it  at 
his  option. 

Secondly — The  words  "  heirs  male  and  female,"  as  used  by  the 
testator,  cannot  import  those  words  in  their  proper  sense ;  bat  his 
meaning  seems  to  have  been — "  it  is  my  wish  that  my  son  George, 
"  in  directing  this  among  his  children,  whom  I  designate  by  the  tenns 
"heirs  male  and  female,  should  divide  one  moiety  amongst  all." 
Greorge  Mahon  could  not  divide  his  share  amongst  all  his  heirs,  for 
aU  could  not  be  "heirs  "  in  the  technical  sense  of  the  term.  Neither 
could  the  issue  of  the  second  marriage  be  his  heirs  male,  while  issue 
male  of  the  first  were  living.  The  rule  that  an  estate,  implied  by  a 
gift  in  default  of  the  exercise  of  a  power  of  appointment,  must  be 
restricted  to  the  objects  of  that  power,  does  not  apply  where  there 
is  a  previously  expressed  gift  to  them :  Heron  v.  Stokes  (a).  If  an 
estate  be  given  to  a  man  and  his  heirs,  and  the  will  afterwards 
contains  powers  inconsistent  with  the  possession  of  that  estate,  the 

(a)  2  Dr.  &  W.  89. 
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Court  will  reduce  the  estate  so  as  to  make  it  correspond  with  the  T.  T.  1851. 

.    ,  CommonPleas, 

apparent  intention  of  the  testator.  v..^>^....^ 

Thirdly — The  words  "survivors  or  survivor"  refer  to  the  death  hahon's 
of  the  testator.  The  rule,  that  where  there  is  a  gift  to  a  class,  and  estate. 
they  must  he  ascertained  hy  reference  to  a  particular  period,  the 
terms  "  survivors  or  survivor  "  are  to  he  determined  by  reference  to 
that,  does  not  apply  where  the  persons  are  specially  designated.  K 
an  estate  be  given  to  three  persons  by  name,  the  survivors  or  sur- 
vivor, it  is  an  estate  in  joint  tenancy  either  in  fee  or  for  Ufe,  and  the 
words  would  refer  to  the  survivor  at  the  death  of  the  testator :  Doe 
V.  Prigg  (a),  and  not  to  a  survivorship  at  the  death  of  George 
Mahon. 

Fourthly — The  children  of  George  take  the  one-third  limited  to 
him  absolutely.  If  there  be  a  devise  for  the  entire  fee  to  the  use  of 
A  for  life,  with  power  for  him  to  dispose  of  the  same  among  his 
three  children,  this  would  render  it  necessary  for  A  to  divide  the 
fee ;  and  if  the  testator  then  went  on  to  give  an  estate  to  the  child- 
ren in  words  which  would  not  be  sufficient  to  give  them  the  fee,  the 
two  clauses  must  be  read  together,  and  a  gift  in  fee  would  be  implied 
in  favour  of  the  children. 

Fifthly — Assuming  that  the  will  exhibits  a  clear  intention  to  give 
an  estate  for  life  to  Greorge,  with  remainder  to  his  children  in  fee, 
the  effect  of  the  devise  in  default  of  payment  would  not  be  to  give 
an  estate  tail  to  George.  If  lands  be  limited  to  A  for  life,  remain- 
der afl  to  one  moiety  to  B,  and  as  to  the  other  moiety  to  the  issue  of 
A,  and  in  default  of  issue  of  A,  over  to  C,  it  could  not  be  contended 
that  an  estate  tail  would  be  implied  in  A,  because  there  would  be  a 
manifest  intention  exhibited  to  exclude  the  issue  from  a  portion  of 
the  lands.  So  here  the  issue  of  a  second  marriage  could  never  take 
as  heir  of  the  issue  of  the  first,  and  the  case  becomes  identical  with 
that  put. 

Sixthly — The  words  "heirs  male  and  female'^  must  be  read 
'^children."  The  testator,  in  the  passage  already  refen:^  to, 
translates  it  by  that  word.  The  testator  must  have  known  that 
the  children  of  Greorge  by  a  second  marriage  could  never  inherit 

(a)  B.  &  C.  231. 
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T.  T.  1851.  as  heirs  of  the  children  of  the  first  marriage  ;  yet,  after  a  power  to 
-—   V  ■  -^     George  Mahon  to  bequeath  his  one*third  to  heirs  male  or  female, 

In  re 

mahon's  under  which  the  issue  of  the  first  marriage  only  while  living  could 
have  taken,  and  under  which  the  issue  of  the  second  marriage  never 
could  inherit  from  them,  he  obliges  his  son  Greorge  to  leave  o&d 
moiety  to  the  issue  of  the  first  marriage.  If  the  limitations  be  read 
as  follows,  it  will  be  found  that  the  whole  will  is  consistent;  a 
limitation  to  Greorge  for  life,  with  remainder  as  to  one  moiety  to 
the  children  of  his  first  marriage,  with  remainder  as  to  the  other 
moiety  to  the  issue  of  Greorge  generally.  This  would  exhaust  all 
issue,  and  then  the  words  ^*  default  of  issue''  should  be  read  "  default 
of  such  issue." 

The  following  cases  were  cited : — Doe  v.  Lamny  (a)^;  Hockley 
V.  Mawhey  (b)  ;  Doe  v.  Goff{c) ;  Roe  v.  Bacon  (d) ;  Doe  v. 
Aleoek  (e) ;  Right  v.  Creber  (f)  ;  Harding  v.  Gfyn  (g)  ;  Brown 
V.  Higgs  {h)  ;  SKerraU  v.  BenUey  («)  ;  Lang  v.  Pugh  {K)  ;  CroM 
y.  O'Dell  (I)  ;  Knight  v.  SeWy  (m) ;  Moore  v.  Cieghom  (a). 

George  Mahon  was  not  represented. 

Hemphiilf  in  reply,  cited  the  following  authorities : — Sundajfi 
wue  ip) ;  Forth  v.  Chapman  {p)  f  Doe  v.  Cooper  (q) ;  Piereon  v. 
Vushers  (r)  ;  Kenny  y.  Agar  (#) ;  Daneey  y.  Griffiths  (t) ;  7%e/«i« 
eon  v.  Woodford  (u) ;  Seale  v.  Barter  (v)  ;  Doe  v.  Goldsmith  (w) ; 

(a)  2  Bar.  1100. 

(i)  3  B.  C.  C.  81 ;  S.  C.  1  Ves.  jun.  143. 
(e)  11  East,  668.  (<0  4  M.  &  S.  366. 

(e)  1  B.  &  Al.  137.  (/)  5  B.  &  C.  866. 

ig)  1  Atk.  469.  (A)  5  Ves.  495. 

(0  2  M.  &  K.  149.  (*)  1  Y.  &  C,  C.  C.  718. 

(0  1  B.  &  B.  449.  (m)  3  Scott's  N.  B.  409. 

(n)  12  Jur.  591.  (o)  9  Bep.  127. 

ip)  1  P.  Wms.  663.  (9)  1  East,  227. 

(r)  5  East,  547.  (s)  12  East,  251. 

(0  4  M.  &  S.  61.  (tt)  4  Ves.  227. 

(v)  2B.  &P.  485. 

(w)  7  Taunt.  209 ;  S.  C.  2  Manh.  517. 
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Doe  d.  Jesson  v.  Wright  (a)  ;  Croly  v.  Croly  (b)  ;  Irtoin  v.  T.  T.  1851. 
Vuffie  (c)  ;  Briscoe  v.  Briscoe  (d)  ;  Martin  v.  M^Causland  (e)  ;  ^^ — -^  ' 
^//ei»  V.  Allen  (f)  ;  Phillips  v,  Phillips  (g).  mahon's 

Cttr.  ad.  vult.  estate. 


The  Court  on  this  day  sent  the  following  certificate  : — 

This  case  has  been  argued  before  us  bj  Counsel  for  the  petitioner       •^•"**  ^7* 
and  the  said  Robert  Irwin  Mahon.     We  have  considered  it,  and  are 
of  opinion  that  under  the  will  of  Joseph  Mahon,  in  the  said  case 
stated,  his  son  Greorge  Mahon  took  an  estate  for  the  term  of  his 
life  in  one  undivided  sixth  part  of  the  lands  of  Mullaghderg,  with 
remainder  to  his  children  living  at  the  date  of  the  said  will,  for  their 
lives,  with  power  to  the  said  George  by  his  will  to  distribute  same 
among  them  in  such  proportions  as  he  thought  fit,  with  remainder  to 
the  said  George  Mahon  in  quasi  tail,  with  other  remainders  over ; 
and  that  under  the  said  will  the  said  George  Mahon  took  an  imme- 
diate estate  in  quasi  tail  in  one  other  undivided  sixth  part  of  said 
lands,  with  certain  powers  and  remainders  over;  and  we  are  of 
opinion  that  by  the  renewal  of  1817  in  the  case  stated,  if  any  interest 
under  the  original  lease  was  then  subsisting  at  law,  the  estates  in 
quasi  tail  of  the  said  George  Mahon  in  the  said  two  undivided  sixth 
parts  of  said  lands  were  converted  into  estates  in  quasi  fee-simple, 
vested  in  the  said  George  Mahon  and  the  other  lessees  in  the  said 
renewal  of  1718;  but  whether  as  joint  tenants  or  tenants  in  common, 
or  whether  on  the  death  of  the  said  George  Mahon  the  said  Robert 
Irwin  Mahon  took  any  estate  in  the  said  two  undivided  sixth  parts 
of  said  lands,  we  are  unable  to  state  the  particulars  of  the  said 
renewal,  or  the  times  of  the  deaths  of  the  lessees  therein,  not  being 
stated  in  the  case.     We  are  also  of  opinion  that  by  the  said  will 
another  undivided  third  part  of  said  lands  was  limited  to  Elizabeth 
the  widow  of  the  said  testator  for  life,  with  remainder  to  the  said 

(a)2B]igh,  1.  (6)  Batty,!. 

(c)  Ha.  30.  ((f)  Ibid.  34. 

(e)  4  Ir.  Law  Rep.  340. 

(/)  4  Ir.  Eq.  Rep.  884 ;  S.  C.  2  Dr.  &  War.  307. 

ig)  10  Ir.  Eq.  Bep.  513. 
VOL.  I.  73     L 
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T.  T.  1851.  testator's  son  John  in  quasi  taiL  with  remainder  to  the  testator's  sons 
'^— 7>^*-'     George  and  Joseph  as  tenants  in  comnion  in  quasi  tail,  with  cross 

In  re 

mahon's     remainders  between  them,  with  remainder  to  testator's  daughter 
Jane  in  quasi  tail;  but  we  are  unable  to  state  what  effect  the 
renewal  of  1817  had  on  the  estates  created  by  said  wiU  in  said  last 
mentioned  one-third  of  said  lands,  it  not  appearing  whether  said 
renewal  was  made  with  the  concurrence  of  testator's  widow,  who 
then  had  a  life  estate  in  said  one  undivided  third  part  of  said  lands. 
We  are  also  of  opinion  that  the  remaining  one  undivided  third  part 
of  said  lands  wa^  by  said  will  vested  in  testator's  son  Joseph  in  quasi 
tail,  with  several  remainders  over ;  and  that  by  the  said  renewal 
of  1817,  if  any  interest  under  the  original  lease  was  then  subsist- 
ing at  law,  the  estate  in  quasi  tail  of  the  said  Joseph  in  the  said 
last  mentioned  one  undivided  third  part  of  said  lands  was  enlarged  to 
an  estate  in  quasi  fee-simple,  and  vested  in  the  said  Joseph  Mahon, 
George  Mahon,  and  the  other  lessees  in  said  renewal  of  1718;  but 
whether  as  joint  tenants  or  tenants  in  oommoui  or  whether  on  the 
death  of  the  said  George  Mahon  the  said  Robert  Irwin  Mahon  took 
any  estate  in  the  said  one  undivided  third  part  of  said  lands,  we  are 
unable  to  state  the  particulars  of  said  renewal,  or  the  time  of  the 
deaths  of  the  lessees  therein,  not  being  stated  in  the  case. 

James  Henbt  Morahar. 

N   Ball. 

J.  D.  Jackson. 
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CabEj  for  slander. — The  declaration  contained  two  counts.  Xo  an  action 

The  first  count  stated  in  the  inducement  that  before  and  at  the  speaking   and 

time  of  the  committing  of  the  grievances  the  plaintiff  had  been  a  §^  defend-^ 

land-agent  for  collecting  rents  and  otherwise  managing  estates  in  "^"^^^5*' 

lands  on   behalf  of  the   landlords  and  owners  thereof,  and  as   a  ^^^  ^^  '** 

ceiver,  at  a 

receiver  under  Courts  of  Equity  in  causes  and  matters  therein  meeting  of 

landowners, 

depending,   and  that  he  had  always  exercised  such   employment  the  following 

.  words: — "I 

with  honesty  and  integrity  towards  his  employers,  and  with  fairness  quite  agree 

with  Mr.  F., 
that  the  present  meeting  was  got  up  by  the  landlords  for  the  purpose  of  having 
their  rents  raised ;  for  I  of  my  own  knowledge  know  a  number  of  well  conducted 
tenants  in  my  own  neighbouihood  who  hare  been  held  up  to  high  rents,  and  have 
been  compelled  to  give  up  their  land  for  die  purpose  of  enabling  an  individual 
(meaning  the  plaintiff)  to  get  it  into  his  own  possession  (meaning  the  said  tenants 
were  compelled  by  the  plaintiff  to  give  up  their  land  for  the  purpose  of  enabling  the 
plaintiff  to  get  it  into  his  own  possession) ;  and  one  man,  having  six  sons,  was  dnven 
out  of  his  farm  to  satisfy  the  wishes  of  this  person ;  and  anoUier  tenant,  w^o  took 
compassion  on  that  man  and  let  him  in,  was  sent  to  by  the  agent,  and  the  bailiff 
told  him  that  if  he  sheltered  him  he  would  be  put  out  himself;  and  another  most 
respectable  man,  although  he  wore  a  frieze  coat,  wan  also  called  upon  by  the  same  person 
(meaning  the  plaintiff)  to  give  up  his  farm  at  forty-eight  hours*  notice,  as  he  (meaning 
the  pliuntiff )  wished  fiirtner  to  enlarge  his  demesne  and  make  gravel  waUcs ;  and 
upon  his  asking  *  where  ami  to  go  f  *  he  was  told,  *you  have  no  person  but  your  old 
wife  and  yourself,  and  you  may  go  into  the  byre  (meanina  to  live  in  the  cow-house  of  the 
said  man)  ;  but  if  you  do  not  give  me  up  the  land,  I  will  put  you  into  gaol  for  the  rent 
you  now  owe ; '  he  (meaning  the  same  man)  then  said  to  the  agent,  *  you  came  to  me 
three  years  ago,  and  my  son,  who  was  then  recovering  from  fever,  took  a  shivering,  and 
you  lolled  him,  are  you  now  going  to  kill  me  ?'  It  turned  out  too  true.  Andy  £gan 
was  the  man ;  he  took  to  his  bed  the  next  day,  I  (meaning  the  defendant)  attended 
him;  and  he  was  dead  in  one  week,  murdered  by  that  agent,  the  same  as  his  son  was 
a  few  months  before."  The  slander,  as  alleged  in  the  second  count,  was,  with  some 
verbal  differences,  the  same  as  that  in  the  first.  Held,  that  a  plea  of  justification  to 
so  much  of  the  words  stated  in  both  counts  as  are  printed  in  italics  was  bad,  the 
words  justified  by  the  plea  imputing  only  acts  of  harshness  and  oppression  by  the 
plaintiff  in  his  character  of  agent,  while  the  slander  alleged  in  the  declaration 
imputed  the  commission  of  those  acts  for  selfish  and  personal  motives. 

The  defendant  having  pleaded  not  guilty  to  the  whole  declaration,  on  which  issue 
was  joined,  at  the  trial  the  Judge  dkected  the  jury  that  they  should  be  satisfied  that 
the  words  laid  in  the  declaration,  or  some  of  them,  being  of  a  defamatory  character, 
had  been  spoken  by  the  defendant;  and  no  objection  was  taken  to  his  charge  in 
this  particular.  Held,  that  the  pluntiff  was  estopped  from  contending  that  it  was 
sufficient  to  prove  the  substance  of  the  words  alleged ;  ami  it  being  admitted  that 
there  was  no  proof  of  sufficient  of  tlie  actual  words  alleged  to  sustain  the  action, 
a  venire  de  novo  was  awarded. 

If  the  words  alleged  in  the  decliirntion  aiv  proved  to  have  l>cen  spoken,  the  fact 
that  they  are  proved  not  to  have  been  spoken  continuously,  as  stated  in  the  declara- 
tion, will  not  constitute  a  variance. 
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and  that  he  had  not  been  guilty,  or,  until  the  time  of  the  committing 

of  the  grievances,  suspected  of  being  guilty,  of  the  oppression,  cruelty, 
fraud  and  misconduct  as  such  agent  and  receiver  thereinafter  men- 
tioned, to  have   been  imputed  to  him  by  the  defendant.    That 
amongst  others  he  had  acted  as  the  land  agent  of  Frederick  Thomas 
Jessop,  from  whom  one  Andy  Egan  and  divers  other  persons  held 
lands  as  tenants ;  that  a  meeting  of  landowners  and  proprietors  of 
estates  in  the  county  of  Longford  was  convened,  upon  a  requiation 
to  the   High  Sheriff,   for  the  purpose  of  petitioning  Parliament 
for  a  restoration  of  protective  duties  upon  com,  and  that  it  was 
attended  by  divers  land  proprietors  and  other  persons  resident  in 
the  county  of  Longford ;  that  the  defendant  was  present  at  the 
meeting,  and  seconded  an  amendment,  to  a  resolution  which  had 
been  moved  and  seconded ;  the  declaration  then  alleged  that  io 
doing  so,  he,  in  presence  of  certain  persons,  landlords  and  proprie- 
tors of  estates  in  land  in  the  said  county,  well  knowing  the  premises, 
but  intending  to  bring  the  plaintiff  into  public  scandal,  infamy  and 
disgrace  amongst  his  neighbours,  and  to  injure  the  plaintiff  in  his 
employment  of  land-agent,  and  to  cause  it  to  be  suspected  and  be- 
lieved by  those  neighbours,  and  by  others  who  might  employ  the 
said  plaintiff  as  such  agent  and  receiver  as  aforesaid,  that  the  said 
plaintiff  had  conducted  himself  corruptly,  dishonestly,  fraudulently, 
oppressively  and  cruelly  in  his  said  employment  of  land-agent  and 
receiver,  and  to  injure  his  reputation  as  such  land-agent  and  receiver, 
in  a  certain  discourse,  &c.,  to  wit,  in  his  said  address  to  the  said 
meeting,  in  presence  of  the  said  several  persons,  falsely  and  mali- 
ciously spoke  and  published  of  and  concerning  the  plaintiff,  and  of 
and  concerning  the  said  plaintiff  in  his  capacity  of  land-agent  and 
receiver  of  rents,  and  of  and  concerning  his  conduct  in  the  way  of 
his  said  employment,  the  false,  scandalous,  malicious  and  defamatory 
words  following,  that  is  to  say : — "  I  quite  agree  with  Mr.  Fleming 
*'  (meaning  the  mover  of  the  said  amendment  of  the  said  resolution) 
*'  that  the  present  meeting  (meaning  the  said  meeting  of  the  landed 
"proprietors  of  the  said  county  of  Longford,  convened  as  aforesaid) 
'<  was  got  up  by  the  landlords  for  the  purpose  of  having  their  rents 
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**  to  high  rents,  and  have  been  compelled  to  give  up  their  land  for 
''the  purpose  of  enabling  an  individual  (meaning  the  plaintiff)  to 
get  it  (meaning  the  land  so  alleged  to  have  been  given  up)  into 
his  (meaning  the  plaintiff's)  own  possession  (meaning  that  the  said 
"  tenants  were  compelled  by  the  plaintiff  tp  give  up  their  land  for 
the  purpose  of  enabling  the  plaintiff  to  get  it  into  his  own  posses- 
sion) ;  and  one  man  (meaning  one  of  the  said  tenants),  having 
six  sons,  was  driven  out  of  his  farm  to  satisfy  the  wishes  of  this 
person  (meaning  the  plaintiff),  and  another  tenant,  who  took 
compassion  upon  that  man  and  let  him  in  (meaning  into  the  house 
of  the  said  other  tenant),  was  sent  to  by  the  agent  (meaning  the 
plaintiff),  and  the  plaintiff  told  him  (meaning  the  said  other  tenant) 
that  if  he  (meaning  the  said  other  tenant)  sheltered  him  (meaning 
'*  that  one  man  who  was  as  aforesaid  stated  to  have  been  driven  out 
"  of  his  farm)  he  would  be  put  out  himself  (meaning  that  the  plaintiff 
"  would  put  the  other  tenant  out  of  his  holding)  ;  and  another  most 
'*  respectable  man  (meaning  another  of  the  said  tenants),  although 
"he  wore  a  frieze  coat,  was  also  called  upon  by  the  same  person 
*' (meaning  the .  plaintiff )  to  give  up  his  farm  at  forty-eight  hours' 
"notice,  as  he  (meaning  the  plaintiff)  wished  further  to  enlarge  his 
"  (meaning  the  plaintiff's)  demesne  (meaning  by  adding  thereto  the 
"  said  last  mentioned  farm),  and  make  gravel  walks ;  and  upon  his 
"(meaning  the  man  who  as  aforesaid  was  by  the  said  defendant 
"  stated  to  have  been  called  upon  to  give  up  his  farm  at  forty-eight 
"hours'  notice)  asking  'where  am  I  to  go,'  he  was  told  (meaning 
"that  he  was  told  by  the  plaintiff^  you  have  no  person  but  your 
"old  wife  and  yourself,  and  you  may  go  into  the  byre  (meaning 
"  to  live  in  the  cow-house  of  the  said  man) ;  but  if  you  do  not  give 
"  me  (meaning  the  plaintiff)  up  the  land  (meaning  the  farm  of  land 
"  of  the  said  man  so  by  the  said  defendant  alleged  to  have  been 
"  required  to  quit  the  same  at  forty-eight  hours'  notice),  I  (meaning 
"  the  said  plaintiff)  will  put  you  into  gaol  for  the  rent  you  now  owe ; 
"he  (meaning  the  same  man)  then  said  to  the  agent  (meaning  the 
"  plaintiff),  *  you  came  to  me  three  years  ago  demanding  possession 
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£.  T.  1851.  **' (meaning  possession  of  the  said  man's  farm),  and  my  son,  who 
" '  was  then  recoTering  from  fever,  took  a  shivering,  and  you  (mean- 
" '  ing  the  plaintiff)  killed  him,  are  you  (meaning  the  said  plaintiff) 
*^ '  now  going  to  kill  me  ?'  It  turned  out  too  true.  Andy  Egan  was 
'*  the  man  (meaning  the  man  so  by  the  said  defendant  alleged  to 
"  have  been  required  to  give  up  his  farm  of  land  at  forty-eight  hours' 
'*  notice,  and  who  the  said  defendant  alleged  to  be  a  most  respectable 
''  man,  although  he  wore  a  frieze  coat)  ;  he  (meaning  the  said  Andy 
*'  Egan)  took  to  his  bed  the  next  day ;  I  (meaning  the  plaintiff) 
**  attended  him  in  his  illness,  and  he  was  dead  in  one  week,  murdered 
'^by  the  agent  (meaning  the  plaintiff)  the  same  as  hLs  son  was 
''(meaning  was  killed  by  the  treatment  which  the  said  man  had 
*'  received  from  the  plaintiff)  a  few  months  before ;  the  same  agent 
"  (meaning  the  plaintiff)  told  him  (meaning  the  said  Andy  Egan) 
*'  that  another  son  of  his  (meaning  of  the  said  Andy  Egan)  was  a 
''ribbonman,  and  he  (meaning  the  plaintiff)  was  the  cause  of 
''banishing  him  from  the  country.  This  is  the  treatment  which 
"  may  be  expected  from  landlords  and  their  agents.  I  (meaning  the 
"  defendant)  would  not  come  forward  to  make  any  statement  that 
"  was  not  true  ;  and  I  (meaning  the  defendant)  did  not  state  any 
*'  thing  but  what  I  know  of  my  own  knowledge ;  •  and  Mr.  Hugh 
"  Morrow  (meaning  the  plaintiff)  is  the  person  to  whom  I  allude, 
"and  who  has  thus  treated  those  people  (meaning  the  said  first 
"  mentioned  tenants,  the  said  Andy  Egan,  and  the  said  son  of  the 
"said  Andy  Egan),  and  murdered  an  honest  man,  Andy  Egan 
"(meaning  the  aforesaid  Andy  Egan)." 

The  second  count  was  in  all  respects  the  same  as  the  first,  except 
that  the  coHoquium  was  alleged  to  have  taken  place  in  presence  of 
divers  good  and  worthy  subjects  of  our  Lady  the  Queen. 

The  defendant  pleaded — ^first,  not  guilty. 

Secondly,  as  to  speaking  and  publishing  of  the  following  words, 
in  the  first  and  second  counts  of  the  said  declaration  mendoned,  tiiat 
is  to  say : — "  And  another  most  respectable  man,  although  he  wore 
"  a  frieze  coat,  was  also  called  upon  by  the  same  person  to  give  up 
'*  his  farm  at  forty-eight  hours'  notice."  And  also  the  following 
words  in  the  said  first  and  second  counts  in  the  said  declaration 
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mentioned,  that  is  say: — "And  upon  his  asking  where  am  I  to  go,  E.  T.  1851. 
"  he  was  told,  '  you  have  no  person  but  your  old  wife  and  yourself, 
" '  and  you  may  go  into  the  byre ;  but  if  you  do  not  give  me  up  the 
<<  <  land  I  will  put  you  into  gaol  for  the  rent  you  now  owe  ; " '  AcHo 
non,  because  he  saith  that  before  the  speaking  and  publishing  of  the 
said  several  words  of  and  concerning  the  plaintiff  in  the  said  first 
and  second  counts  of  the  said  declaration  mentioned,  to  wit,  &c.,  at, 
&c.,  a  certain  respectable  man,  to  wit  one  Andy  Egan,  to  wit,  the 
said  Andy  Egan  hereinbefore  and  in  the  said  first  and  second  counts 
of  the  said  declaration  mentioned,  was  then  and  there  required  by 
the  said  plaintiff  to  give  up  to  the  said  plaintiff,  at  the  expiration 
of  forty-eight  hours  after  having  received  notice  to  quit,  a  certain 
(km  which  the  said  Andy  Egan  then  held,  which  said  farm  was  part 
of  a  certain  estate  of  which  the  said  plaintiff  was  then  and  there 
the  manager ;  and  the  defendant  saith  that  the  said  Andy  Egan  did, 
upon  the  occasion  of  being  so  required  by  the  said  plaintiff  to  give 
up  to  the  said  plaintiff  the  said  farm  at  the  expiration  of  the  said 
forty-eight  hours  as  aforesaid,  ask  the  said  plaintiff  where  he  the 
said  Andy  Egan  should  go  upon  his  so  giving  up  the  possession  of 
the  said  farm,  and  the  said  plaintiff  did  then  and  there  tell  the  said 
Andy  Egan  that  he  the  said  Andy  Egan  had  no  person  but  his  the 
said  Andy  Egan's  old  wife  and  the  said  Andy  Egan  himself,  and 
that  he  the  said  Andy  Egan  might  go  into  the  byre;  and  the  said 
plaintiff  then  and  there  informed  the  said  Andy  E^an  that  if  he 
the  said  Andy  Egan  did  not  give  up  to  the  said  plaintiff  the  said 
farm  of  land  which  he  the  said  Andy  Egan  had  been  required  to 
quit  at  the  expiration  of  forty-eight  hours   as  hereinbefore  men- 
tioned, he  the  said  plaintiff  would  put  him  the  said  Andy  Egan  into 
gaol  for  the  rent  of  the  said  land,  which  he  the  said  Andy  Egan 
then  owed  to  the  owner  of  the  said  estate,  of  which  the  said  pU^ptiff 
was  then  and  there  the  manager  as  aforesaid,  wherefore  he  the  said 
defendant,  at  the  several  times  when  and  soforth,  in  the  said  first 
and  second  counts  mentioned,  did  speak  and  publish,  &c. 

The  plaintiff  joined  issue  on  the  plea  of  not  guilty,  and  demurred 
to  the  second  plea,  on  the  ground  that  it  was  pleaded  to  part  only  of 
the  slander  in  the  declaration  mentioned,  whereas  the  slander  was 
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in  Itself  constituting  any  distinct  cause  of  action  but  as  amounting 


to  a  cause  of  action  when  taken  in  conjunction  with  the  other  parts 
m'gavee.  of  the  said  slander  mentioned  in  the  declaration,  and  that  the 
slander  justified  was  not  the  same  as  that  complained  of  in  the 
declaration,  inasmuch  as  the  latter  charges  the  plaintiff  with  doing 
the  several  acts  mentioned  in  the  introductory  part  of  the  second 
plea,  in  pursuance  of  fraudulent,  treacherous,  unlawful  and  criminal 
designs  and  intentions  ascribed  to  the  plaintiff  by  the  slander  set 
out  in  the  declaration,  and  in  order  to  carry  the  same  into  efiect; 
whereas  the  plea  only  justifies  that  part  of  the  slander  contained  in 
the  introductory  part  of  the  said  plea  as  standing  alone,  and  that  the 
second  plea  consists  of  matters  of  evidence,  and  that  the  supposed 
facts  did  not,  even  if  true,  justify  the  publication  of  the  slander,  and 
that  the  plea  offers  to  put  in  issue  matters  which  are  not  issuable, 
and  that  it  does  not  confess  or  avoid  the  substantial  part  of  the 
slander  as  alleged  in  the  declaration. 
Joinder  in  demurrer. 


W,  C  Henderson  (with  whom  was  Fiizgibbonjy  in  support  of 
the  demurrer. 

The  defendant  attempts  to  justify  the  libel  complained  of  by 
selecting  a  detached  portion  of  it,  and  pleading  a  justification  to 
that  to  the  effect  that  the  acts  imputed  are  true ;  but  the  passage 
selected  for  justification  derives  its  sting  from  its  connection  with 
those  observations  of  which  the  declaration  complains,  and  which  the 
plea  omits  to  justify.  The  whole  libel  taken  together  conveys  the 
imputation  that  the  plaintiff  exercised  his  authority  as  an  agent 
with  harshness  and  for  his  own  aggrandisement ;  it  is  no  answer  to 
such  a  charge  to  allege  that  the  defendant  acted  with  oppression 
and  severity  towards  the  tenantry;  that  he  was  instrumental  in 
evicting  some  of  them  from  their  houses,  and  thereby  causing  their 
deaths,  because  such  acts  may  have  been  done  in  the  exercise  of 
strict  legal  rights,  and  by  the  direction  of  the  plaintiff's  employer. 
In  Stiles  v.  Nokes  (a)  it  was   held  libellous  to  publish  a  highly 

(a)  7  East,  492. 
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tious  on  the  plaintiff's  character,  and  that  a  publication  of  such 
parts  of  the  supposed  libel  as  contained  an  account  of  the  trial,  &c., 
whs  not  good.  This  doctrine  has  been  repeatedly  affirmed  in 
Roberts  y.  Brown  (a)  ;  Mounteney  v.  Wotton  (b)  ;  Eaton  y. 
Johns  (c).  The  fair  result  of  all  the  cases  is,  that  where  a  num- 
ber of  statements  tend  to  one  conclusion  and  imputation,  a  single 
sentence  cannot  be  selected  and  separately  justified ;  it  is  not  de- 
nied that  where  the  libel  is  in  its  nature  diyisible,  as  in  the  case 
of  Clarhson  y.  Lawson  (cf),  the  defendant  will  be  permitted  to 
justify  a  portion,  on  the  ground  that  if  the  defendant  were  not 
permitted  to  do  so,  the  plaintiff  might  rccoyer  damages  in  a  case 
where  the  substantial  part  of  the  libel  was  justified ;  but  even  there 
Tindal,  C.  J.,  says : — '*  I  agree  that  where  the  charge  complained 
'''of  is  not  seyerable  in  its  nature,  the  defendant  must  justify  to  the 
**  full  intent  of  the  charge-"  Onslow  y.  Home  {e)  ;  1  Starkie  on 
Libel,  pp.  117  to  120. 


Holmes  (with  whom  was  •/.  2).  Fitzgerald),  in  support  of  the 

plea. 

The  cases  relied  on  by  the  plaintiff,  in  support  of  the  demurrer, 
do  not  sustain  the  position  sought  to  be  established.  Clarhson  y. 
Lawson  was  decided  upon  this  ground,  that  the  plea  began  with  pro- 
fessing to  answer  the  whole  declaration,  when  it  was  only  an  answer 
to  part;  but  on  the  second  argument  of  the  case  on  the  amended 
plea  (f)  the  Court  held  that  the  libel  was  diyisible,  and  that  a  plea 
justifying  part  of  it  was  sufficient.  In  Eaton  y.  Johns  Lord  Abinger 
lays  down  that  where  a  libel  is  diyisible  part  may  be  pleaded  to; 
and  the  case  was  decided  on  the  ground  that  the  words  there 
pleaded  to  were  not  diyisible  :  but  all  went  to  make  up  a  charge 
of  general  insolyency.  The  case  of  McGregor  y.  Gregory  (g),  in 
which  all  the  authorities  are  collected,  establishes  the  same  posi- 
tion. 

(a)  .10  Bing.  519.  (6)  2  B.  &  Ad.  673. 

(c)  11  Law  Jour.  N.  S.  Exch.  150.  (</)  6  Bing.  266,  589, 


(0  3  Wils.  186. 
VOL.    1. 


(i^)  IIM.  &W.  277. 


Cf)  6  Bing.  587. 
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£.  T.  1851.        The  portion  of  the  libel  justified  by  the  plea  contains  a  distinct 
CommonPleas, 

slanderouB  charge,  although  its  effect  may  be  heightened  by  other 

passages  in  the  imputed  slander.    The  passage  relied  upon  by  the 
plaintiff  as  giving  a  colour  to  the  rest  of  the  slander,  viz.,  ''  as  he 
wished  further  to  enlarge  his  demesne  and  make  gravel  walks,*'  may 
either  refer  to  the  motive  ascribed  to  the  plaintiff,  or  may  mean  that 
these  words  were  spoken  to  the  tenant  by  the  plaintiff's  bailiff;  we 
are  at  liberty  to  assume  the  former  to  be  the  construction  of  the 
sentence,  the  plaintiff  not  having  affixed  any  particular  meaning  to 
the  sentence  by  his  innuendo ;  we  could  not  then  justify  the  motive 
of  the  plaintiff,  which  is  the  act  of  his  mind. — [Monahan,  €.  J. 
Even  supposing  the  true  construction  of  the  declaration  to  be  that 
the  plaintiff's  bailiff  called  upon  Egan,  and  required  him  to  give  up 
his  farm  at  forty-eight  hours'  notice,  and  that  you  aUege  as  a  matter 
of  fact,  this  was  done  for  the  purpose  of  enabling  the  pluntiff  to 
enlarge  his  demesne  and  make  gravel  walks,  you  had  no  right  to 
ascribe  the  motive  if  you  could  not  justify  it,  which  you  might  have 
done  by  stating  facts  from  which  that  motive  might  be  inferred.] — 
If  the  Court  decide  the  present  plea  to  be  bad,  it  must  be  on  the 
ground  that  the  words  covered  by  it  are  not  actionable. 

Secondly — The  declaration  does  not  contain  any  cause  of  actton 
on  the  face  of  it.  The  plaintiff  has  abandoned  the  interpretation 
which  might  be  attributed  to  the  defendant's  words — viz.,  that  he  in- 
tended to  impute  to  the  plaintiff  the  commission  of  a  felony ;  and  the 
only  question  is,  do  the  rest  of  the  words,  alleged  to  have  been  used 
by  the  plaintiff,  convey  a  slanderous  imputation  ?  Unless  the  slander 
has  a  direct  tendency  to  affect  the  plaintiff  in  his  profession,  he 
cannot  recover  without  proof  of  special  damage,  and  none  such  is 
alleged.  The  defendant  did  not  seek  to  convey  any  imputation  on 
the  plaintiff  as  between  himself  and  his  employers.  He  charges 
both  as  combining  to  oppress  the  tenants,  and  the  acts  of  the  agent 
as  done  with  the  sanction  of  the  landlord ;  nor  is  there  any  thing 
to  show  that  the  plaintiff  had  not  become  the  owner  of  the  land 
himself,  and  that  he  expelled  the  tenants  in  exercise  of  his  legal 
rights. 


Fitzgibboriy  in  reply. 


Cur.  ad.  vuU, 
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Previous  to  the  argument  of  the  demurrer  Xhe  case  was  tried  on  E.  T.  1 85 1 . 

CommonPleas. 

the  issue  joined  on  the  first  plea  before  Ball,  J.,  at  the  Sittings     ^^ v 

MORROW 

after  Trinity  Term  1850,  when  a  verdict  was  found  for  the  plaintiff.  ^^ 

The  case  now  came  on  for  argument  on  a  bill  of  exceptions  taken  to     m^gaver. 
the  charge  of  the  learned  Judge.  Jan.  14, 16, 19. 

The  bill  of  exceptions  stated  that,  in  order  to  support  the  issue 
joined  by  him,  the  plaintiff,  amongst  others  witnesses,  produced 
Frederick  Thomas  Jessop,  who  proved  that  the  plaintiff  had  been 
his  land-agent  since  the  year  1635  ;  that  there  was  a  person  on  his 
estate  of  the  name  of  Andy  Egan  ;  that  the  witness  had  never  inter- 
fered in  any  matter  between  the  plaintiff  and  Egan.  On  cross- 
examinaion  this  witness  stated  that  the  plaintiff  had  become  his 
tenant  for  two  denominations  of  land,  and  that  he  then  held  that 
part  of  the  land  whiqh  was  formerly  in  the  possession  of  Andy 
Egan,  and  which  adjoined  the  plaintiff's  land. 

The  bill  of  exceptions  then  stated  that  the  plaintiff  next  produced 
Sir  George  Fetherstone,  who  deposed  that  he  was  present  at  the 
meeting  mentioned  in  the  declaration ;  that  a  resolution  was  pro- 
posed and  seconded;  that  the  defendant  then  made  a  speech,  the 
precise  words  of  which  the  witness  did  not  recollect ;  that  he  heard 
the  defendant  name  a  person  ;  that  he  was  called  on  by  the  meeting 
to  name  the  person  he  alluded  to,  and  that  he  named  the  plaintiff; 
that  the  defendant  talked  of  the  plaintiff's  cruelty  in  having  de- 
stroyed some  tenants,  and  caused  their  deaths;  that  he  could  not 
swear  positively  to  any  words.  On  cross-examination  this  witness 
said  that  the  defendant  did  not  name  any  person  until  called  upon, 
when  he  named  the  plaintiff  and  another. 

The  bill  of  exceptions  then  stated  that  the  plaintiff  proved  certain 
powers  of  attorney  from  several  land  proprietors,  and  amongst 
others,  Sir  J.  Fetherstone,  and  the  plaintiff^s  appointment  as 
receiver  in  the  matter  of  Jessop  a  minor.  It  then  stated  that  the 
plaintiff  produced  a  witness  named  £klwin  Ledwith,  who  deposed 
that  he  was  present  at  the  meeting ;  that  the  High  Sheriff  was  in 
the  chair  ;  that  the  plaintiff  and  defendant  were  both  present ;  that 
a  resolution  was  proposed  and  seconded  ;  that  an  amendment  was 
proposed  by  Mr.  John  Fleming,  and  seconded  by  the  defendant ; 
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E.  T.  1861.  that  the  witness  thought  he  could  state  some  of  what  the  defendant 
said  ;  that  the  witness  made  a  memcwiindum  of  it ;  that  the  defend- 
ant commenced  bj  making  a  violent  attack  on  landlords  and  agents 
generally  ;  that  he  then  said : — **'  I  know  a  man  who  has  tamed  out 
^  several  families  for  the  purpose  of  enlarging  his  own  demesne  and 
'^  making  gravel  walks  i  a  man  who  could  not  bear  a  thatched  cabin 
"  in  sight  of  his  house.  I  know  of  a  landlord  who  had  promised  a 
*^  tenant  an  abatement  of  five  shillings  an  acre  for  ground  for  which  he 
"  paid  five-and-thirty,  and  the  agent  refused  to  allow  him  more  than 
two  shillings  and  six  pence  when  he  came  to  paj  his  rent»  and  on 
that  account  refused  to  allow  him  poor-rate,  because  the  rent  was 
*' abated  two  shillings  and  six  pence,  when  he  was  promised  five 
"  shillings ;  that  the  agent  had  then  seized  upon  his  goods,  and 
*Uhat  he  was  then  broken  down  in  consequence  of  a  rack  rent; 
'^  proceeeings  were  taken  against  the  tenant,  and  I  suppose  he  will  be 
'^  put  in  gaol.  One  family  that  this  agent  had  turned  out  had  been 
^  allowed  by  another  tenant  on  the  estate  to  take  shelter  in  the 
"  other  tenant's  house ;  the  agent  sent  the  driver  or  bailiff  to  have 
^  the  tenant  who  got  the  shelter  removed,  or  the  agent  would  have 
''the  family  turned  out  who  had  given  them  shelter,  if  not 
''  removed ;"  that  some  person  called  on  the  defendant  to  name  the 
person  to  whom  he  alluded ;  the  defendant  hesitated  for  a  moment^ 
he  then  stated  : — *'  I  am  here  as  a  clergyman,  and  I  am  not  stating 
"  any  thing  that  I  do  not  know  of  my  own  knowledge.  Mr.  Hugh 
''  Morrow  is  the  man."  That  these  words  were  spoken  immediately 
after  the  defendant  said  he  was  a  clergyman,  and  before  he  said 
any  thing  of  Andy  Egan's  dying  in  consequence  of  cruel  treat- 
ment ;  that  he  then  said  Mcnrrow  went  to  Egan  and  demanded 
possession  of  his  farm  ;  that  Egan  asked  Morrow  where  he  would 
go  to  if  he  gave  it  up ;  Morrow  told  him  he  might  go  into  the 
cow-house ;  that  the  witness  thought  ''  byre"  was  the  word  the 
defendant  used,  but,  that  he  was  not  sure  whether  he  made  use 
of  the  word  "  byre "  or  cow-house  ;  that  the  defendant  said  : — 
'*  The  man  Egan  had  been  in  a  bad  state  of  health  before  this ; 
'^that  he  was  so  frightened,  he'  went  in  and  took  to  his  bed  ;  he 
''sent  for  me  and  said  to  me,  'I  am  on  my  death  bed,  and  Mr. 
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*'  Morrow  has  killed  me ;'  and  sure  enough  the  man  was  dead  in  E.  T.  1 85 1 . 
''a  week,  murdered  by  Mr.  Morrow  ;  although  he  wore  a  frieze 
*'  coat,  he  was  as  respectable  a  farmer  as  any  in  the  county  of  Long- 
"  ford  ;  the  landlords,  by  their  cruel  treatment,  are  driving  people  to 
"  death  like  Andy  Egan."  That  the  defendant  said  that  Mr.  Morrow 
had  killed  the  father,  or  put  an  end  to  him,  as  he  had  done  to  the 
son  three  years  before;  that  he  did  not  exactly  recollect  any  more  of 
what  the  defendant  said  about  that  son  ;  before  the  defendant  men- 
tioned names  the  witness  recollected  the  defendant  saying  that  the 
plaintiff  had  turned  out  the  tenants  to  add  their  lands  to  his  de- 
mesne ;  but  that  he  did  not  know  whether  he  alluded  to  Andy  Egan 
or  not ;  that  he  could  not  give  the  precise  words  ;  but  thought  they 
were : — ''  I  know  a  person  who  has  turned  out  several  families 
'*  who  had  paid  their  rents,  and  for  the  purpose  of  enlarging  his 
"  demesne."  On  cross-examination  this  witness  said,  ''  I  do  not 
'^  swear  positively  or  unequivocally  that  these  are  the  words  the 
**  defendant  used ;  in  no  instance  will  I  swear  it." 

The  bill  of  exceptions  stated  that  the  next  witness  produced  by 
the  plaintiff,  Ralph  Dopping,  deposed  as  follows  : — **'  I  was  present 
'*  at  the  meeting ;  I  recollect  the  defendant  making  a  speech  ;  I  re- 
"member  one  part  of  it  in  which  the  defendant  spoke  of  a  man 
<^  named  Egan  ;  he  said  that  a  person  had  gone  to  Egan  and  told  him 
"  he  must  have  possession  of  his  house  and  land  within  a  certain 
'*  time  ;  he  mentioned  the  time  but  I  do  not  remember  it ;  he  told  him 
*'  that  if  he  did  not  give  him  possesion  of  the  house  and  lands  within 
"  the  time  he  mentioned,  he  would  come  and  sell  every  thing  he  had, 
"  even  the  very  bed  he  lay  on ;  the  man  then  said  *'  are  you  come  to 
"  kill  me  as  you  did  my  son  three  years  ago?'  I  forget  what  occurred 
"  there;  but  the  defendant  said  after,  *  that  man  Egan  died  murdered 
by  that  person ;'  I  am  not  sure  as  to  the  word  'person,'  but  I  believe 
it  was  that  word ;  when  he  was  called  before  by  Mr.  Sleator  to  name, 
"  he  then  said,  with  some  hesitation,  *  Mr.  Hugh  Morrow  is  the  man  I 
'<  mean ; '  after  he  had  named  him  he  said  he  came  there  as  a  clergy- 
''  man ;  he  named  the  tenant  to  whom  this  person  had  gone,  Egan 
'^  was  the  name ;  he  said  wliat  was  all  this  done  for  ?  it  was  done  to 
"  enlarge  his  demesne,  and  said  something  about  gravel  walks ;  I 
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E.  T.  1 85 1 .  "  remember  something  about  a  barn  ;  it  may  have  been  a  bjre ;  I  do 
'^  not  recollect  any  other  expression."  The  next  witness,  Mr.  Sleator, 
deposed  as  follows : — ''  I  was  present  at  the  meeting ;  I  took  notes  of 
^'  the  defendant's  speech ;  the  defendant  commenced  by  saying  that 
"  throughout  the  countiy  there  was  great  persecution  practised  by  the 
*<  landlords ;  he  then  said  that  in  his  own  parish  the  persecnticMi  was 
**  carried  on  to  a  veiy  great  extent ;  that  there  was  an  individual  in 
"  that  parish  who  managed  property,  and  he  had  turned  out  one  family, 
"  and  called  on  another  man,  as  respectable  as  any  in  the  parish, 
"  Andrew  Egan ;  that  he  ordered  him  out  of  his  house,  and  that  Egan 
asked  him  where  he  would  go  to ;  that  this  individual  replied  *  into 
a  byre,  or  any  where ; '  that  in  the  course  of  a  few  days  he  Andrew 
"  Egan  died,  and  that  he  the  said  defendant  attended  his  remains  to 
'^  the  grave,  and  that  he  was  clearly  murdered  by  the  plaintiff;  he  then 
"  made  some  observations  on  that,  and  said  that  three  years  before, 
"  this  individual  was  the  cause  of  his  son's  death,  who  was  thee  lying 
"  in  a  fever ;  I  recollect  that  he  said  that  the  man  died  of  iright,  bat  I 
"  did  not  take  these  words  down ;  he  said  that  this  person  had  come  to 
"  Egan's  house,  at  the  time  Egan's  son  was  in  fever,  to  seize  his  ]»tH 
"  perty,  and  that  the  young  man  was  so  much  frightened  that  he  died; 
'^on  making  these  charges  I  called  on  the  defendant  to  name;  he 
"  hesitated,  and  then  the  High  Sheriff  and  all  the  gentry  stood  up  and 
"  cried  '  name,  name ; '  he  then  hesitated  a  moment  or  so  and  named 
''Hugh  Morrow  the  plaintiff;  I  knew  very  well  he  meant  the  plain- 
"tiff,  and  knew  the  plaintiff  to  be  the  agent  to  Mr.  Jessop,  whose 
"  property  it  was."  The  next  witness,  Greorge  Lefroy,  deposed  that 
the  defendant  in  his  speech  recounted  a  conversation  which  had  taken 
place  between  him  and  Egan,  at  Egan's  bedside,  in  the  course  of 
which  Egan  said  that  a  person,  not  then  mentioned,  had  gone  to  him 
and  asked  him  to  give  up  his  land,  and  he  (Egan)  asked  him  where 
was  he  to  go,  and  the  reply  was  "  you  may  go  into  the  byre  or  cow- 
house, but  that,  he  must  have  his  land." 

The  plaintiff  having  closed  his  case,  the  learned  Judge  directed 
the  jury — first,  that  they  should  be  satisfied  that  the  words  laid  in 
the  declaration,  or  some  of  them,  had  been  spoken  by  the  defendant 
of  the  plaintiff;  secondly,  if  spoken,  that  they  were  spoken  by  the 
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defendant  of  the' plaintiff  in  his  character  of  land-agent  and  receiver,  E.  T.   1851. 

»    .              11.1                  .    .           /.       «  1              1  .    ,.        ,          ,       CommonPleas. 
and  imputed  to  him  the  commission  of  a  felony ;  thirdly,  that  the     ' v ' 

words  spoken  were  calculated  to  injure  the  plaintiff  in  that  character ;  ^^ 

and  told  them  that  if  they  believed  the  words  alleged  had  been     m*oaver. 

spoken,  they  were  in  his  opinion  defamatory ;  fourthly,  that  if  the 

language  used  was  calculated  to  defame  the  plaintiff's  character,  the 

law  would  imply  malice,  and  that  it  was  not  necessary  that  the  jury 

should  be  satisfied  that  the  defendant  entertained  actual  malice. 

By  consent  of  the  plaintiff's  Counsel  his  Lordship  withdrew  from 
the  consideration  of  the  jury  the  question  as  to  whether  the  defend- 
ant, in  using  the  words,  imputed  to  the  plaintiff  the  commission  of  a 
felony. 

The  plaintiff  excepted  to  the  charge  of  the  learned  Judge — ^first, 
on  the  ground  that  he  should  have  directed  a  verdict  for  the  defend- 
ant^ inasmuch  as  the  words  imputed  to  have  been  spoken  by  the 
defendant  were  in  the  declaration  alleged  to  have  been  spoken  con- 
tinuously, whereas  the  evidence  proved  that  tlie  defendant  did  not 
name  the  plaintiff  until  called  upon. 

Secondly,  on  the  ground  tliat  his  Lordship  should  have  informed 
the  jury  that  there  was  evidence  that  in  using  the  alleged  defa- 
matory language  the  defendant  did  not  name  the  plaintiff  until 
pressed  to  do  so,  which,  if  they  believed,  was  evidence  to  show  an 
absence  of  malice  on  his  part. 

Thirdly,  on  the  ground  that  his  Lordship  should  have  told  the 
jury  that  none  of  the  alleged  defamatory  words  were  calculated 
necessarily  to  prejudice  the  plaintiff  in  his  character  of  agent  and 
receiver. 

Fourthly,  that  his  Lordship  should,  in  the  absence  of  proof  of 
any  special  damage,  have  directed  a  verdict  for  the  defendant. 

Fifthly,  on  the  ground  that  the  words  alleged  to  have  been  spoken, 
and  of  which  there  wot  evidence  to  go  to  the  jury ^  were  not  action- 
able in  themselves,  nor  calculated  to  injure  the  plaintiff  in  his 
character  of  land-agent  or  receiver. 

The  jury  found  for  the  plaintiff  on  the  plea  of  not  guilty,  and 
assessed  damages  at  £300,  and  contingent  damages  on  the  words 
"covered  by  second  plea  at  six  pence." 
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E.  T.  1851.        Holmes  and  •/.  2).  Fitzgerald,  in  support  of  the  exception. 
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^-— , ^  1  here  is  a  material  variance  between  the  words  as  alleged  to  have 

been  spoken  and  the  words  as  proved.  The  declaration  alleges  Uie 
words  to  have  been  spoken  continuously,  and  in  the  order  in  which 
they  are  there  stated.  The  proof  is — ^first,  that  the  words  were 
spoken  in  a  different  order  ;  and  secondly,  that  the  plaintiff  was  not 
named  until  the  defendant  was  called  upon  by  the  chairman  to  do 
so,  and  then  not  without  hesitation :  The  King  v.  Berry  (a)  ;  Ava- 
rillo  V.  Rogers  (6).  In  the  latter  case  the  words  laid  were,  "  he 
deserves  to  be  hanged  for  a  note  he  forged  on  A ;"  and  the  words 
proved  were,  "  you  deserved  to  be  hanged,"  &c.  It  was  held  that 
the  variance  was  fatal,  for  there  is  a  great  difference  between  words 
spoken  in  a  passion  to  a  man's  face,  and  words  spoken  deliberately 
behind  his  back. — [Monahan,  C.  J.  In  those  cases  the  words 
alleged  to  have  be^n  used  were  not  used  in  fact.  Your  present 
objection  is  not  that  the  defendant  did  not  use  the  words  alleged, 
but  that  he  used  them  under  circumstances  not  mentioned  in  the 
declaration.  That  is  not  a  variance,  but  an  omission  to  state  the 
circumstances  under  which  the  words  were  used. — ^Baix,  J.  Would 
you  hold  it  necessary  to  state  that  the  words  constituting  a  slander 
were  spoken  in  a  passion?] — That  might  alter  the  efl^t  of  the 
words. 

Secondly — We  say  that  though  the  action  would  Ue  on  the  infer- 
ence of  legal  malice,  yet  the  fact  that  the  defendant  did  not  name 
the  plaintiff  until  called  upon  to  do  so,  was  a  material  circumstance 
to  be  left  to  the  jury  on  the  question  of  damages. — [Monahan,  C.  J. 
Is  not  the  fair  inference  from  that  exception  that  the  Judge  should 
have  lefl  as  a  question  to  the  jury  whether  this  fact  rebutted  the 
inference  of  legal  malice  ?  Would  not  that  amount  to  saying  that 
the  Judge  should  have  left  the  question  of  malice  to  the  jury? 
If  your  objection  be  that  the  Judge  omitted  to  state  to  the  jury 
a  fact  which  you  thought  material  for  your  cUent  in  estimating 
damages,  that  is  not  the  proper  subject  of  an  exception.] — Pearson 
V.  Lamaitre  (c)  decides  that  even  in  a  case  where  malice  is  implied 


(a)  4  T.  R.  217. 


(6)  Bull.  N.  P.  7th  cd.,  3.  c. 
(c)  5  M.  &  G.  700. 
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by  the  law  the  plaintiff  will  be  allowed  to  give  further  evidence  for  E.  T.  1851. 
the  purpose  of  proving  malice  in  fact ;  and  if  so,  he  should  be  per- 
mitted to  give  evidence  to  rebut  the  inference  of  legal  malice.  The 
charge  of  the  learned  Judge  amounts  to  this  :— the  law  infers 
malice,  and  therefore  I  will  not  leave  this  fact  to  them  to  rebut  it — 
[ToRRENS,  J.  If  the  Judge  haS  told  the  juiy  that  thej  were  not 
to  take  that  point  into  consideration,  you  would  then  have  ground 
for  that  exception.] 

As  to  the  third  exception,  by  which  we  except  to  that  portion  of 
his  L<«dship's  charge  in  which  he  told  the  jury  that  the  words 
spoken  were  per  ge  defamatory  :  assuming  the  construction  put  upon 
the  words  "as  he  wished  further  to  enlarge  his  demesne  and 
make  gravel-walks,"  on  the  last  argument,  to  be  correct,  there  is 
nothing  to  show  that  these  words  were  spoken  by  bailiff  under  the 
plaintiff's  direction ;  nor  does  it  appear  whose  the  farm  was  from 
which  the  tenant  was  evicted,  or  under  what  circumstances  that 
eviction  took  place.  The  lease  may  have  expired,  and  the  tenant 
have  been  lawfully  ejected.  Words  which  are  not  actionable  in 
themselves,  but  which  become  so  only  when  spoken  in  relation  to 

the  occupation  or  profession  of  the   person,   must  be  alleged  to 

« 

have  been  spoken  in  that  sense :  1  Saund,  p.  248,  ».  3 ;  Daniel  v» 
Barry  {a) :  and  the  Court  will  arrest  judgment,  although  the  jury 
have  found  that  the  words  are  libellous. 


The  following  authorities  were  cited  : — Archbeld^s  Practice, 
p.  431  ;  Vines  v.  I%e  Mayor  of  Reading  {b);  M^AJpine  v.  Mang^ 
nail  (c). 

As  to  the  fifth  exception.  It  is  sufficient  for  us  to  show  that 
there  was  a  misdirection  by  the  •learned  Judge,  although  we  may 
not  be  able  to  estaUish  that  he  should  have  directed  the  juiy  as  we 
required :  Vines  v.  The  Mayor  of  Reading  (d) ;  Housekill  Coal 
Company  v.  Neilson  («)• 


(a)  4  Q.  B.  59. 
(6)  4  Bing.  9;  S.  C.  12  Moo.  205. 
id)  4  Bing.  7. 


(c)  3  C.  B.  496. 
(e)  9  CI.  &  Fin.  788. 
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Henderson  and  Fitzgihhon,  for  the  plaintiff. 

There  is  a  distinction  between  declarations  in  libel  and  slander ; 
and  greater  latitude  is,  from  the  reason  of  the  case,  allowed  in  the 
latter.  The  slanderous  observations  were  all  made  in  the  present 
case  before  the  plaintiff  was  named.  It  cannot  be  contended  that  it 
is  necessary  to  state  all  the  circumstances  under  which  a  slander  has 
been  uttered :  Sir  J,  Sydenham's  case  (a) ; .  Donceuier  v.  Hew^ 
son  (6). 

With  regard  to  the  second  exception.  If  this  be  allowed,  the 
question  of  malice  or  no  malice  should  have  been  left  to  the  jury ; 
and  they  should  have  been  told  that  the  slander,  having  been  spoken 
in  answer  to  a  question,  rendered  the  communication  privileged. 


The  following  authorities  were  referred  to:  Orpwoodv.  JBarkes{e)^ 
2  Starkie  on  Evid.  p.  618 ;  Archbold's  Practice,  8th  ed.,  p.  431. 


May  2.  The  CouRT  on  this  day  directed  the  case  to  be  re-argaed  by  one 

Counsel  on  each  side  on  the  following  points  : — 

First — The  fifth  exception  to  be  re-argued  by  one  Counsel  on 
each  side;  and  in  doing  so,  it  should  be  considered  whether  the 
doctrine  stated  by  Lawrence,  J.,  in  Maitland  v.  Goldney  (cQ,  or  by 
Abbott,  C.  J.,  in  Walters  v.  Mcuie  (e),  should  be  applied  to  the 
present  case ;  and  Counsel  should  point  out  the  precise  paragraphs 
of  the  declaration  which  he  considers  sustained  by  the  evidence,  and 
the  precise  evidence  applicable  to  each  paragraph. 

Secondly — The  demurrer  also  to  be  re-argued  by  the  same 
Counsel ;  and  in  doing  so,  that  it  be  considered  whether  the  word^ 
justified  are  slanderous  ;  and  if  they  are,  whether  the  defendant  was 
warranted  in  selecting  those  particular  words  for  justification. 

Thirdly — What  should  the  judgment  be  in  the  event  of  the 
Court  overruling  the  demurrer  and  all  the  exceptions ;  whether  in 
that  event  the  damages  have  been  properly  assessed. 


(a)  Cro.  Jac.  407. 
(c)  4Bing.  261. 


(6)  2  M.  &  B.  176. 
((/)  2  Sast,  425. 


(e)  2  B.  &  Aid.  756. 
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rence,  J.,  in  Maitland  v.  Goldney^  ^^  that  though  the  plaintiff  need 


**  not  prove  all  the  words  laid,  yet  he  must  prove  so  much  of  them 
^'as  18  sufficient  to  sustain  his  cause  of  action,  and  it  is  not  enough 
'^for  him  to  prove  equivalent  words  of  slander,"  should  be  taken 
with  reference  to  the  facts  of  the  case.     That  the  defendant  by  his 
plea  in  that  cause  sought  to  divest  himself  of  liability  in  respect 
of  a  slander  alleged  to  have  been  uttered  by  a  third  person,  and 
refuted  by  him  by  saying  that  the  alleged  author  of  the  slander  used 
words    ''to  the  effect"  stated  in  the  libel.     This  would  give  the 
plaintiff  no  cause  of  action  against  the  author  of  the  slander,  as  it 
only  gave  the  defendant's  impression  of  the  words  used.     That  on 
the  present  exception  it  was  sufficient  to  prove  words  substantially 
the  same,  provided  they  are  actionable:  2  Stark,  on  Ev,  p.  618; 
Robinson  v.   Willis  (a)  ;  Donctuier  v.  Hewson  (b)  ;    Orpwood  v. 
Barhes  (c)  ;   Ruiherford  v.  Evans  (d).    That  the  imputation  con- 
veyed by  the   slander  alleged  in  the   declaration   was,   that  the 
defendant  availed  himself  of  his  position  as  agent  to  put  the  tenants 
under  high  rents,  and  thereby  get  the  lands  into  his  own  possession, 
and  that  this  charge  was  substantially  proved.  That  if  the  defendant 
objected  to  the  variance  at  the  trial,  the  plaintiff  would  have  applied 
for  liberty  to  amend,  and  that  the  biU  of  exceptions  did  not  point 
with  precision  to  the  variance. 

On  the  demurrer  to  the  plea  the  following  additional  authorities 
.  were  cited : — Com.  Dig,  Action  on  the  Case  for  Defamation,  G.  10 ; 
The  King  v.  Ayleii  (e) ;  The  King  v.  Home  (f) ;  1  Chitty  on  PL, 
6th  ed.,  p.  407  ;  Cooke  on  Defamation^  p.  119* 


HORBOW 
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For  the  defendant  it  was  argued,  that  on  the  face  of  the  record 
the  plaintiff  was  estopped  from  insisting  that  it  was  sufficient  to 
prove  the  substance  of  the  alleged  slander,  inasmuch  as  the  learned 
Judge  informed  the  jury  that  they  must  be  satisfied  that  the  very 


(a)  2  Stark.  194. 
(c)  4Biiig.  261. 
(0  I  T.  R.  70. 


C6)  2M.  &R.  176. 
{d)  6Bing.  451. 
(/)  Cowp.  684. 
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MONAHAN,  C.  J. 

As  it  appears  on  the  bill  of  exceptions  in  this  case  that  the  Judge 
at  the  trial,  in  his  charge  to  the  jury,  informed  them  that  they  should 
be  satisfied  on  the  evidence  that  the  words  laid  in  the  declaration, 
or  some  of  them,  being  of  a  defamatory  character,  had  been  spoken 
by  the  defendant  of  the  plaintiff,  to  which  no  objection  was  taken 
by  the  plaintiff's  Counsel,  we  do  not  think  it  is  now  open  to  plain* 
tiff  to  contend  that  it  was  not  necessary  to  prove  some  portion  of  the 
actual  words  stated  in  the  declaration ;  but  that  it  wad  sufficient  to 
prove  words  of  the  same  substance  or  import.  And  as  it  is  admitted 
by  the  plaintiff's  Counsel  that  he  cannot  show  any  evidence  of  a 
sufficient  part  of  the  actual  words  stated  in  the  declaration  to  have 
been  used,  we  are  of  opinion  that  this  exception  must  be  allowed, 
and  a  [venire  de  novo  awarded.  We  are  not  in  this  case  called  on 
to  consider  whether,  if  the  Judge  had  charged  according  to  the 
doctrine  laid  down  by  Abbot,  C.  J.,  in  Walters  v.  Mace^  namely,  that 
it  was  sufficient  to  prove  the  substance  of  the  words  laid,  such  a 
doctrine  would  not  have  been  correct. 


Judgment  reserved  upon  the  demurrer  and  the  other  exceptions. 


May  9.  MONAHAN,  C.  J. 

In  this  case,  on  a  former  occasion,  we  ruled  in  favour  of  the  fifth 
exception,  and  on  that  exception  there  must  therefore  be  a  venire 
de  novo. 

With  regard  to  the  other  four  exceptions,  we  do  not  consider 
them  to  be  well  founded.  The  first  exception  is  on  the  ground  that 
the  words  laid  in  the  declaration  were  stated  to  have  bee^  spoken 
continuously,  and  that  there  was  in  that  respect  a  variance  from  the 
words  as  proved.  We  conceive  that  there  is  no  variance  on  that 
ground ;  and  that  if  the  words  alleged  in  the  declaration  are  proved 
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to  have  been  spoken,  it  is  no  objection  that  they  were  not  proved  to  £.  T.  1851. 
_  ^  _  ,  ,  CommomPkas. 

have  been  spoken  continuously. 

With  regard  to  the  second  exception,  which  was  on  this  ground, 
ihtLt  the  words  alleged  and  proved  having  been  spoken  in  reply  to  a 
question,  that  fact  was  sufficient  to  rebut  the  inference  of  malice. 
We  do  not  think  this  to  be  the  case,  as  it  would  be  the  necessary 
consequence  of  this  doctrine  that  the  plaintiff  should  state  in  his 
declaration  aU  the  circumstances  under  which  the  words  constituting 
the  slander  were  spokefi,  which  we  do  not  think  necessary. 

With  regard  to  the  third  exception,  which  was  on  the  ground 
that  the  Judge  directed  the  jury  that  the  words  constituting  the 
slander  were  in  themselves  defamatory,  we  are  of  opinion  that  the 
words  were  of  a  defamatory  character,  and  tended  to  injure  the 
plaintiff's  character. 

On  the*^  fourth  exception,  as  we  consider  the  words  to  be  defama- 
tory in  themselves,  we  do  not  think  it  was  at  all  necessary  to  have 
proved*special  damage  in  order  to  entitle  the  plaintiff  to  recover  in 
this  action. 

The  question  which  arises  on  the  demurrer  is,  whether  the  plea, 
which  professes  to  answer  a  portion  of  the  slander  taken  out  of  the 
centre  of  the  coUoquium  alleged  in  the  declaration,  is  sufficient  ?  The 
words  justified  are  these : — **  And  another  most  respectable  man, 
''  although  he  wore  a  frieze  coat,  was  also  called  upon  by  the  same 
"  person  to  give  up  his  farm  at  forty-eight  hours'  notice.  And  upon 
**  his  asking  '  where  am  I  to  go  ?'  he  was  told,  *  You  have  no  person 
"  *•  but  your  old  wife  and  yourself,  and  you  may  go  into  the  byre  ;  but 
" '  if  you  do  not  give  me  up  the  land,  I  will  put  you  into  gaol  for 
"'the  rent  you  now  owe.'" 

Omitting  the  following  words  alleged  in  the  declaration  as  part 
of  the  [slander  : — "  I  of  my  own  knowledge  know  a  number  of  well 
"  conducted  tenants  who  have  been  held  up  to  high  rents,  and  have 
"  been  compelled  to  give  up  their  land  for  the  purpose  of  enabling 
''  an  individual  to  get  it  into  his  own  possession  ;  and  one  man  hav- 
"  ing  six  sons  was  driven  out  of  his  farm  to  satisfy  the  wishes  of  this 
"  person  ;  and  another  tenant,  who  took  compassion  on  that  man, 
'<  was  sent  to  by  the  agent,  and  the  bailiff  told  him  that  if  he  shel- 
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E.  T.  1851.  "tered  him  he  would  be  put  out  himself;"  and  also  omitting^ 
after  the  words  "  forty-eight  hours  notice "  in  the  sentence  as  set 
out  in  the  plea,  the  words  "  as  he  wanted  further  to  enlarge  his 
demesne  and  make  gravel  walks : "  now,  it  is  not  necessary  for  us 
to  decide  whether  these  words,  if  alone  spoken,  would  be  sufficient  to 
sustain  an  action ;  it  is  enough  for  us  to  say  that  if  these  words  were 
proved  in  the  present  action,  the  declaration  charging  the  speaking 
of  the  other  words,  proof  of  these  words  alone,  would  not  be  sufficient 
to  sustain  the  action,  as  the  misconduct  thereby  charged  is  different 
from  that  which  would  have  been  charged  by  the  words  justified 
if  standing  alone,  the  latter  charging  merely  harsh  treatment  or 
^  oppression ;  whereas  the  charge  conveyed  by  the  omitted  words  is 
that  of  harsh  treatment  and  oppression  for  the  plaintiff's  personal 
and  selfish  purposes.  The  demurrer  to  the  plea  must  therefore 
be  allowed. 

Demurrer  to  the  second  plea  allowed ;  first,  second,  third  and 
fourth  exceptions  overruled ;  fifth  exception  allowed^ 
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JAMES  POUNDS  v.  EDWARD  CARR. 


(Queen's  Bench.)  ^^^^^ 

June  3,  6. 

Debt  for  penalties. — The  declaration  contained  six  counts.     The  To  a  dedara- 

tion  for  pen- 
first  count  stated  that  theretofore,  and  after  the  passing  of  a  cer-  alties  the 

defendant 
tain  Act  of  Parliament,  made  and  passed  in  a  session  of  Parliament  pleaded   a 

held  54  G.  3,  entitled,  &c.,*   a  certain  suit  was  depending  in  a  pending 

certain  Ecclesiastical  Court  in  Ireland,  to  wit  the  Diocesan  Court  of  ^^^  gamg 

Ferns,  to  wit  in  the  Consistory  Court  of  Ferns,  to  wit  in  the  Con-  J|^f  ^o^'er 

sistprial  Court  of  Ferns,  to  wit  in  the  Consistory  of  Ferns,  in  which  '^^'^ST '  *^® 

suit  Caroline  Pounds  was  promovent,  and  the  plaintiff  in  this  suit  P^?d  that  the 

writ   of  sum.' 

impugnant,  and  in  said  suit  no  one  rightfully  or  lawfully  could,  or  mons  and  de- 
claration in 
the  former  ac- 
tion were  saed  out  and  filed  by  the  plaintiff  therein  by  fraud  and  corin,  contraiy  to 
the  statute.  Held,  that  the  statute  4  Hen,  7,  c.  20,  did  not  apply  to  the  case  of  a 
plea  of  a  prior  suit  pending,  but  only  to  cases  of  judgments  recovered,  and  to  bars  by 
final  proceedings,  and  therefore  that  the  replication  was  not  warranted  by  that  statute. 

Held  also,  that  such  replication  was  bad  at  Common  Law  on  special  demurrer. 

Held  also,  that  the  present  action  being  a  penal  one,  the  defendant  was  not, 
within  the  6  Anne,  c.  10,  entitled  to  plead  double  matter. 

Barrett  v.  Johnson  (2  Jo.  147)  considered. 


*  54  G.  3,  c.  68,  s.  10. — "  And  be  it  enacted,  that  from  and  after  the  passing 
of  this  Act,  in  case  any  person  or  persons  shall,  in  his  or  in  their  own  name,  or  in 
the  name  of  any  other  person  or  persons,  make,  do,  act,  exercise  or  perform  any 
act,  matter  or  thing  whatsoever,  in  any  way  appertaining  or  belonging  to  the 
office,  function  or  practice  of  a  Proctor,  for  or  in  consideration  of  any  gain,  fee  or 
reward,  or  with  a  view  to  participate  in  the  benefit  to  be  derived  firom  the  office, 
functions  or  practice  of  a  Proctor,  without  being  admitted  and  enrolled,  every 
such  person  for  every  such  ofience  shall  forfeit  and  pay  the  sum  of  £50,  to  be  sued 
for  and  recovered  in  manner  hereinafter  mentioned." 

Section  12. — "  That  all  pecuniary  forfeitures  and  penalties,  imposed  on  any 
person  or  persons  for  offences  committed  against  this  Act,  shall  and  may  be  sued 
for  and  recovered,  in  any  of  his  Majesty's  Pour  Courts  in  the  city  of  Dublin,  by  ac- 
tion of  debt,  bin,  plaint  or  information,  wherein  no  essoign,  protection,  privilege, 
wager  of  law,  or  more  than  one  imparlance  shall  be  allowed,  and  wherein  the 
plaintiff,  if  he  or  she  shall  recover  any  penalty  or  penalties,  shall  receive  the  same 
for  his  or  her  own  use,  and  full  costs  of  suit." 
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T.  T.  1851.  of  right  ought  to  do,  in  his  own  name,  as  Proctor  in  or  of  said  Eccle- 
siastical Court,  any  thing  whatsoever  in  any  way  appertaining  or 
belonging  to  the  office,  functions  or  practice  of  a  Proctor,  or  in  con- 
sideration of  any  gain,  fee  or  reward,  without  being  admitted  and 
enrolled  as  a  Proctor,  to  taii,  of  and  in  said  Ecclesiastical  Court; 
of  all  which  the  defendant  then  and  there  had  notice.  Breach, 
that  the  defendant  afterwards,  to  toity  &c.,  in  his  own  name,  to  wit 
by  the  name  of  Edward  Carr,  jun.,  as  a  Proctor  of  an  Ecclesiastical 
Court  in  Ireland,  to  teit  of  the  said  thereinbefore  mentioned  E^le- 
siastical  Court,  at  &c.,  and  in  said  suit  there,  and  for  and  in  con- 
sideration of  gain  to  him,  the  defendant  in  that  behalf  did  a  thing 
appertaining  and  belonging  to  said  office,  functions  and  practice  of 
a  Proctor  of  said  Ecclesiastical  Court,  that  is  to  say  [setting  forth 
a  consent,  signed  by  the  defendant  as  Proctor],  without  his  the  said 
defendant  being  admitted  or  enrolled  as  Proctor  of  said  Ecclesiasticai 
Court,  contrary  to  the  form  of  the  statute,  &c. 

The  second  count  alleged  that  the  defendant  did  the  act  with  a 
view  to  participate  in  the  benefit  to  be  derived  from  the  office  of  a 
Proctor. 

The  third  and  fourth  counts  charged  the  defendant  with  having, 
as  Proctor,  and  without  being  admitted  to  said  office  of  Proctor, 
signed  &c.,  a  discharge  in  writing,  directed  to  the  Sheriff  of  the 
county  of  Wexford,  and  the  governor  of  the  county  gaol,  requiring 
them  to  discharge  the  plaintiff  from  custody  under  a  writ  de  eon- 
tumace  capiendo. 

The  fifth  and  sixth  counts  charged  him  with  having  in  a  similar 
capacity  signed  and  executed  a  receipt  for  certain  taxed  costs. 

The  defendant  pleaded — first,  nil  debet.  Secondly,  that  before  the 
commencement  of  the  suit,  to  wit,  on  &c.,  one  Henry  Carr  sued  and 
prosecuted  out  of  the  Court  of  our  Lady  the  Queen,  &c.,  against 
the  defendant  a  certain  writ  called  a  writ  of  summons,  with  intent 
to  declare  thereupon  as  thereinafter  mentioned  [setting  forth  the 
writ] ;  that  afterwards  and  before  the  commencement  of  this  suit, 
and  within  four  months  from  the  issuing  of  said  writ  of  summons, 
and  whilst  the  same  was  in  full  force,  on  &c^  at  &c.,  the  defendant 
was  duly  served  with  a  (sopy  of  said  writ,  with  a  notice  thereon 
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indorsed  according  to  the  course  and  practice  of  said  Court;  that  T.  T.  1861. 
afterwards,  on  &c.,  in  the  Court  of  our  Lady  the  Queen,  came  the 
said  Henry  Carr  by  his  attorney,  and  the  defendant  by  his  attorney 
also  came  according  to  the  exigency  of  said  writ  of  summons,  and 
thereupon  the  said  Henry  Carr  filed  his  declaration,  upon  and  by 
virtue  of  the  said  writ  of  summons,  against  the  defendant,  of  a  plea 
of  debt  for  the  sum  of,  &c.,  in  respect  of  divers  penalties  of,  &c.,  in 
that  declaration  alleged  to  have  been  incurred  by  said  defendant  for 
certain  offences  supposed  to  have  been  committed  by  said  defendant, 
contrary  to  the  form  of  the  statute  [setting  out  the  declaration  in 
h<Bc  verba  similar  to  that  filed  in  this  action],  as  by  said  declaration, 
&c.  The  plea  then  averred  that  the  said  action  was  still  depend- 
ing; that  ther  parties  and  the  causes  of  action  were  the  same,  and 
concluded  with  a  verification. 


Fitzffibbon  (with  him  R,  Armstrong),  on  behalf  of  the  (Plaintiff', 
moved  to  set  aside  the  rule  to  plead  double  matter,  upon  the  ground 
that  the]  statute  of  6  Anne,  c.  10,  s.  4*  (corresponding  to  4  Anne, 
c.  16,  Eng,)j  allowing  the  pleading  double  matter,  did  not  extend 
to  any  writ,  bill,  action  or  information  upon  a  penal  statute ; 
and  that  the  defendant  might  be  put  to  elect  which  of  the  pleas 
he  would  abide  by,  and  that  the  other  might  be  expunged :  Heyrick 
V.  Foster  {a).  jf^^. 


April  17. 


Brewster  and  Lynch,  contra. 

In  the  case  of  Barrett  v.  Johnson  (6),  in  an  action  similar  to  the 
present,  several  pleas  were  pleaded  without  objection.  This  is  an 
action  of  debt  to  recover  penalties,  but  not,  strictly  speaking,  a  ^i 
tarn  action.    Li  Ward  v.  Snell(c)  the  distinction  is  laid  down  by 


(«)  4T.  R.  701. 


(6)  2  Jon.  197. 


(c)  1  H.  BL  18. 


*  Section  4  enacts,  **  That  it  shall  and  may  be  lawful  for  any  defendant  or  tenant 
in  any  action  or  salt,  or  for  any  plaintiff  in  replevin  in  any  Court  of  Record, 
with  the  leave  of  the  same  Court,  to  plead  as  many  several  matters  thereto  as  he 
shall  think  necessary  for  his  defence." 

VOL.  1.  76   L 
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1POUND8 
CAKR. 


T«  T.  1851.  Gronld,  J. :-— *'  This  is  not  ft  popular  action  ;  it  is  like  an  action  od 
Queen  t  Bench   ,<--  n  *       ^       n     ^  .,«. 

N—  .  ,,  -^  "  a  bond  to  recover  a  debt  already  due ;  a  right  of  action  vests  in 
'Uhe  party  grieved  as  soon  as  tho  grievance  is  committed ;  but  it  is 
"  otherwise  of  a  common  informer,  who  has  no  interest  until  jvdg- 
^ment''  When  an  act  is  made  illegal,  the  party  doing  it  maj 
be  prosecuted ;  but  when  it  is  made  the  subject  of  a  penalty,  it  is 
iK>t  misdemeanour ;  here  the  party  may  do  the  act  if  he  pAy  the 
penalty. — [CftAMPToiv,  J.  This  is  a  debt  growing  out  of  the 
penalty. — ^Blackbubni:,  C.  J.  The  statute  was  to  prohibit  the  act, 
not  to  allow  the  party  to  do  the  act  by  paying  the  penalty.]— 
The  statute  does  not  extend  to  a  qui  tarn  action :  Law^  qui  tain,  t. 
Crowther  (a). — [Persin,  J.  I  recollect  a  case  in  this  Court,  in 
which  this  matter  was  discussed,  and  it  was  held  such  a  fonn  of 
pleading  should  not  be  allowed. — Moore,  J.  It  is  difficult  to  un- 
derstand the  position,  which  in  fact  alters  the  nature  of  the  action, 
that  if  the  right  be  given  to  the  Crown,  it  is  a  penalty ;  but  if  to 
a  subject,  it  is  not.] — ^It  must  be  an  indictable  oflenoe  within  the 
proviso  in  the  statute. 


JR.  Armstrong  J  in  reply,  cited  Morgan  v.  Luehq^  (b) ;  Barileti  v. 
Vinor  (c). 

BukCKBURNE,  C.  J. 

The  Court  are  of  opinion  that  this  case  does  not  come  within  the 
terms  of  the  statute  of  Anne  authoriring  the  pleading  double  matter. 
The  statute  on  which  this  action  rests,  54  (r.  3,  c.  68,  is  prohibitory 
as  well  as  enjoining  a  penalty  for  the  commission  of  the  ofienoe  pro- 
vided against.  The  defendant  therefore  must  elect  on  which  plea 
he  win  proceed. 

The  defendant  having  accordingly  elected  to  rely  on  the  second 
plea,  the  plaintiff  replied  thereto,  that  the  said  writ  of  sommons  in 
the  said  plea  mentioned  was  sued  out,  and  the  declaration  in  said 


(a)  2  Will.  21. 


(6)  2  Stra.  1044. 


(c)  Cath.  231. 
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plea  mentioned,  and  therein  stated  to  have  been  filed  by  H.  Canr»  T*  T.  195). 

Queen*  $  B^t/ph 
was  filed  by  H.  Can*  by  fraud  and  covin,  contrary  to  the  form  of 

the  statute. —  VeriJSeaiioH. 

Special  demurrer  to  this  replication,  assigning  as  cause  that  it 
did  not  state  any  fraud  or  covin,  or  any  circumstance  wherein  any 
fraud  or  covin  existed  in  the  suing  out  of  the  writ  or  filing  of  the 
declaration  by  H.  Carr ;  that  the  allegatioBS  as  to  fraud  and  covin 
were  not  pleaded  with  certainty,  and  that  it  was  impossible  to  take 
issue  thereon ;  that  no  fraud  or  covin  afiecting  the  defendant  was 
shown  or  alleged;  nor  was  it  shown  for  what  reasons  the  de- 
fendant should  be  liable  to  two  actions  for  the  same  penalties ; 
nor  were  there  any  circumstances  stated  to  show  any  consent, 
agreement  or  combination  between  H.  Carr  and  any  other  person. 

Joinder  in  demurrer. 

« 

Harris  (with  him  2>.  LynehJ^  for  the  demurrer. 

This  is  an  action  of  debt  for  penalties,  and  the  plea  is  of  a  prior 
action  pending  against  the  defendant  for  the  same  penalties  at  suit 
t>f  another  person,  and  the  replication  is  fraud  and  covin,  contrary 
to  the  statute.  To  that  we  have  demurrcid,  alleging  it  is  a  bad 
replication  at  Common  Law,  inasmuch  as  no  circumstances  of  fraud 
or  covin  on  the  defendant's  part  are  stated,  or  firaud  or  collusion 
aUeged.  At  Common  Law  iraud  and  covin  would  not  avoid  every 
act;  it  must  be  wrongful  in  itself;  or  if  right  in  itself,  its  effect 
must  be  to  injure  some  interest  vested  in  the  party  who  complains  of 
it:  15  JSdw.  4,foL  4,  plae.  7  ;  Co.  Lite.  p.  357,  a;  Wimbish  v. 
Tailbois  (a).  A  rightftil  act  may  be  covenous  ;  but  it  can  only  be 
so  when  done  to  the  prejudice  of  another.  Besides,  a  popular  action, 
such  as  this,  given  by  statute  to  any  one  who  will  institute  it,  does 
not  vest  in  any  one  until  the  action  be  brought,  and  then  it  rests 
in  the  first  person  who  brings  it :  1  Hen,  7,  plac*  2.  Such  was  the 
Common  Law  when  the  4  Hen,  7,  c.  20,  passed. 

The  replication  here  is  fraud  and  covin,  contrary  to  the  statute ; 
and  that  statute  has  been  held  not  to  apply  in  cases  where  the  action 
is  instituted  for  the  same  penalties  :  Barrett  v.  Johnson  (b).     That 

(a)  Plow.  54.  (6)  2  Jo.  197. 
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T.  T.  1851.  was  a  case  similar  to  the  present,  and  a  replication  of  fraud  and 

^■,  ^^-.^,/     covin  was  there  held  bad  on  general  demurrer.     The  word  '^ covin  ** 

implies  that  the  act  must  be  done  with  some  other  persons ;  and  the 

CARB.        replication  here  does  not  allege  that  Carr  did  the  act  with  any  other 

person. 


jR.  Armstrong  (with  him  Fitzgibbon),  contra. 
In  that  case  of  Barrett  v.  Johnson  there  was  no  averment  that 
the  act  was  contrary  to  the  statute ;  and  this  form  of  replication  is 
sanctioned  in  2  Chitiy  on  Pleading^  p.  463.  If  this  be  a  good  repli- 
cation to  a  plea  of  judgment  recovered,  it  is  a  good  replication  to 
a  plea  founded  on  the  statute  of  Hen.  7.     What  does  that  statute 
contemplate  ?      To  put  an  end  to  anj  covenous  plea  or  bar,  or 
plea  of  judgment  recovered,  and  so  it  gives  this  form  of  repli- 
cation.    The  plea  here  is  one  in  bar,  viz.,  plea  of  another  action 
pending.      That  could  not  be  pleaded  in  abatement:   Barnes  v. 
Blackbume  (a) ;  Bae,  Abr,  Action,  Qui  Tarn,  D.    The  statute  is 
to  be  liberally  construed.     But  it  is  not  necessary  to  make  it  covin, 
that  there  should  be  a  third  person  tit  esse  to  be  injured. — [Cpblamp- 
TON,  J.     If  there  be  a  judgment  recovered  by  covin  there  must  be 
two  persons  parties  to  the  fraud.]. — ^We  can  only  sustain  the  repli- 
cation by  force  of  the  statute. — [Perbin,  J.    How  can  a  judgment 
in  this  action,  and  a  decision  that  the  recovery  in  the  former  one  was 
fraudulent,  afiect  the  plaintiff  in  the  present  action  ?     I  do  not  think 
that  there  are  any  words  In  the  statute  referring  to  a  pending 
action  ;  there  are  the  words  '^  such  former  plaintiff."] — That  word 
'*  such ''  refers  to  the  last  antecedent,  and  is  distributive.     A  plea 
of  action  pending  being  a  good  plea  in  bar,  is  within  the  statute,  and 
means  that  every  thing  may  be  pleaded  in  bar  if  done  covenously. — 
[Crampton,  J.    Might  an  executor  plead  that  there  is  an  action 
pending  which  would  exhaust  the  assets  ?] — ^No;  but  he  may  confess 
a  judgment  even  after  action  brought.    Before  the  statute  of  Hen.  7 
a  plea  of  a  pending  action  was  a  good  plea  in  bar,^md  if  the  first 
action  commenced  proceeded  to  judgment,  it  could  not  be  pleaded 
that  that  judgment  was  obtained  through  fraud  or  covin,  because 

(o)  Say.  Rep.  216. 
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that  would  be  to  contradict  the  record.    It  was  to  remedy  that  T.  T.  1851. 

manifest  abuse  the  statute  of  Hen.  7  passed.    In  9  Coke^  p.  110,  a, 

it  is  laid  down  that  the  general  averment  of  covin  is  sufficient. 

With  usury  it  would  be  different;  and  that  distinction  is  suggested 

by  Lord  EUenborough,  C.  J.,  in  Hill  v.  'Moni€igue  (a) : — "  Usury  is 

"  not  like  fraud  and  covin,  which  usually  consist  of  a  multiplicity  of 

"circumstances,  and  therefore  it  must  be  inconvenient  to  require 

"  them  to  be  particularly  set  forth."     The  statute  gives  the  plea 

where  it  did  not  exist  at  Common  Law,  and  says  nothing  as  to  the 

case  where  it  did  exist ;  and  this  replication  is  therefore  good  at 

Common  Law. 


Lynch  replied. 

This  is  not  at  all  a  pleading  within  the  statute  of  Hen.  7.  The 
bar  spoken  of  in  the  statute  is  the  bar  set  up  in  a  former  action. 
The  plea  here  is  good  at  Common  Law,  because  the  public  informer, 
by  bringing  the  action,  makes  the  suit,  which  before  was  popular,  a 
private  and  a  personal  action.  In  1 1  Coke,  66,  a,  in  the  note  it  is 
said: — "  For  by  the  suit  of  the  informer  commenced,  he  has  made  the 
*^  popular  action  his  private  action,  which  the  King  nor  any  other 
'*  can  release  as  to  his  interest ;  and  the  condemnation  or  acquittal  of 
'*  the  party  at  his  suit  is  a  bar  against  all  others,  and  against  the 
King;  and  yet  the  King  in  all  these  cases,  before  any  action 
commenced  by  an  informer,  may  pardon  and  release  it,  and  that 
"  shall  be  a  bar  against  all  people."  ''Fraud  and  covin"  mean  not  the 
arrangement  between  parties  themselves,  but  have  reference  to  the 
rights  of  other  parties :  Twyne's  ctue  {b).  True,  this  replication  is 
to  be  found  in  Chitty,  but  not  to  a  plea  setting  up  such  a  case  as  the 
present :  3  Chitty  on  Pleadingy  p.  963.  What  is  the  fraud  alleged 
on  this  replication  ?  Fraud  in  Henry  Can*.  But  how  is  the  defend- 
ant brought  into  connexion  with  that  fraud  ?  The  form  of  this 
replication  differs  from  that  in  Barrett  v.  Johnson, — [Perrin,  J. 
The  title  of  the  statute  plainly  intimates  what  the  object  of  the 
Legislature  was  in  its  enactment.] 

Cur,  ad,  vult. 


«« 


C( 


(a)  2  Maul.  &  Sel.  377. 


(6)  3  Coke,  80. 
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T.  T.  1851. 
Quem'*  Bench 


Cbampton,  J.,  delivered  judgment* 

This  case  comes  before  us  on  a  demurrer  to  the  plaintiff's  replica- 
tion. The  declaration  is  for  penalties  incurred  under  the  statute  of 
54  G.  3,  c.  68.  The  defendant  pleaded  in  bar  a  single  plea,  yu^  a 
prior  action  pending  against  him  for  the  same  penalties  at  the  suit 
of  another  informer. 

The  replication  is,  that  the  writ  of  summons  in  the  former  suit 
and  the  declaration  were  sued  out  and  filed  bj  the  plaintiff  therein 
by  fraud  and  covin,  contrary  to  the  statute.  To  this  replication  the 
defendant  has  demurred,  and  has  stated  special  causes  of  demurrer, 
viz.,  that  no  circumstances  of  the  fraud  or  covin  relied  on  are  stated ; 
that  no  fraud  or  collusion  on  the  defendant's  part  is  alleged,  and  that 
the  replication  is  general,  vague  and  uncertain. 

Defendant  also  relies  upon  the  general  ground,  that  even  if  the 
replication  were  free  from  formal  defects,  yet  that  it  furnishes  no 
answer  to  the  defendant's  plea ;  and  he  cites  the  case  of  Barrett  v. 
Johmon  (a)  as  a  decisive  authority  in  his  favour.  And  it  must  be 
admitted  that  in  Barrett  v.  Johnson  the  Court  of  Exchequer  has 
ruled  that  i9  answer  to  a  plea  of  a  prior  suit  pending  a  replication 
substantially  the  same  as  that  now  before  us,  but  much  more  full 
and  formal  in  its  frame,  was  bad,  and  was  bad  upon  general  demur- 
rer. The  principle  of  that  decision  involves  very  serious  conse- 
quences indeed,  for  it  seems  to  fiat  the  doctrine  that  although  fraud 
and  covin  may  be  replied  to  a  collusive  prior  judgment,  it  cannot  be 
replied  to  a  pending  prior  collusive  suit  which  has  not  been  brought 
to  a  conclusion.  The  effect  of  this  decision  would  seem  to  furnish 
to  the  defendant  in  a  popular  action  an  easy  instrument  by  which  he 
at  all  times  may  defeat  the  qui  tarn  action  of  a  bond  fide  informer. 
He  has  for  that  purpose,  in  the  name  of  a  friend,  only  to  anticipate 
the  bona  fide  informer  by  instituting  and  keeping  on  foot  collusive 
actions  against  himself  until  the  period  for  commencing  such  popular 
actions  has  gone  by  ;  /or  Aat  the  plea  of  a  prior  pending  suit 
for  the  same  penalties  is  a  good  plea  in  bar  at  Common  Law  to  a 


(a)  2  Jo.  197. 


The  Chief  Justice  was  indisposed. 
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popular  action,  is  beyond  controversy;  it  was  a  good  plea  before  the  T.^T.  1851. 

QuefM*»  Bench 
Statute  of  the  4  Hen.  7  was  passed.     On  the  other  hand  the  case  of 

Barrett  v.  Johnson  is  the  decision  of  a  Superior  Court  made  by  very 

eminent  Judges ;  and  from  the  judgment  in  that  case  no  writ  of 

error  was  brought.     That  last  circumstance  may,  however,  possibly 

be  accounted  for  by  the  consideration  that  the  defendant  had  upon 

the  record  another  defence,  upon  which  he  must  at  all  events  have 

been  entitled  to  judgment,  namely,  that  the  action  had  not  been 

commenced  in  due  time ;  for  though  it  was  a  penal  action,  the 

defendant  had  been  allowed  to  plead  double  matter. 

Under  these  circumstances  I  am  not  sorry  that  we  are  enabled  to 
decide  the  case  now  before  us  without  being  called  upon  either  to 
affirm  or  to  disaffirm  the  doctrine  laid  down  in  Barreit  v.  Johnson. 
The  present  replication  is  founded  upon  the  supposition  that  it  is 
warranted' by  the  statute  of  the  4  Hen,  7,  c.  20,  and  therefore 
concludes  with  the  words  ''  against  the  statute ;"  and  it  is  framed 
accordingly  in  the  very  general  terms  allowed  by  that  statute. 

But  we  aif  of  opinion  that  the  statute  of  Hen.  7  does  not  apply 
to  the  case  of  a  plea  of  a  prior  suit  pending,  but  only  to  cases  of 
judgments  recovered,  and  to  bar  by  final  proceedings  equivalent 
to  jadgments.  Whether  it  was  that  such  a  replication  was  good 
at  Common  Law  against  the  defence  of  a  suit  pending,  though  it 
could  not  be  pleaded  to  &l8iiy  or  contradict  a  solemn  judgment,  or 
whether  the  Legislature  intended  to  confine  the  replication  of  fraud 
and  covin  merely  to  cases  in  which  the  former  collusive  suit  had 
come  to  a  final  determination,  we  need  not  now  consider.  What- 
ever was  the  intention  of  its  framers,  the  statute  does  not  apply  to 
the  case  of  an  undetermined  suit.  The  replication  therefore  in  the 
present  case  is  not  warranted  by  the  statute  of  Jffen.  7 ;  and  as  a 
replication  at  Common  Law,  it  is  manifestly  open  to  the  objections 
specially  stated  by  the  demurrer.  The  judgment  therefore  must 
be  for  the  defendant. 

Judgment  accordingly. 
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T.  T.  1851. 

Queen's  Sench 


JOHN  BLUNDEN  v.  WILLIAM  MARSH. 


May  12. 


To  an  action  Assumfsit,  bj  the  indorsee  against  the  acceptor  of  a  bill  of  ex* 

on   a   bUl   of 

exchange    by   change,  dated  the  22nd  day  of  June  1850,  for  £10,  drawn  by  one 

indonee 

against  accep-  Thomas  Anthony,  jun. 

tor,    the    de-  __ 

fendant  plead-        The  declaration  contained  the  common  count  on  the  bill  and  the 

ed  the  general  . 

iBsae,   and    a  nioney  counts. 

hre  ^^  pro-       "^^^  defendant  pleaded  non-assumpsit ;  secondly,  (leiionem  non  ; 

mi^   ^dth    ^^^^^^  ^^  ^7^  ^^.^^  before  the  making  of  the  several  promises,  and 

th^  A^^T\  ^^  making  and  accepting  of  the  bill  of  exchange,  the  defendant  was 

was  discharged  duly  discharged  as  an  insolvent  debtor  under  the  provisions  of  the 
as   an   insol- 
vent   debtor,    Act  for  the  Relief  of  Insolvent  Debtors  in  Ireland,  by  an  order  of 
and  that   be- 
fore his    dis-  adjudication  of  the  Insolvent  Court ;  and  that  before  the  defendant 
diarge  he  filed 
a  sdiednle,      was  discharged  he  duly  filed  a  schedule,  and  that  ti^  promises  in 

promises  were  ^'^®  declaration  were,  and  each  of  them  was,  made,  and  "  the  said 

bill  ^of^ez.  ^  *'  ^^^  ^^  exchange  was  accepted  for  and  in  consideration  of  a  certain 

Mc!n^  ^r    "  ^®^*  contracted  before  the  defendant  was  so  discharged  as  aibre- 

and  in  conn-  "said,  and  which  debt  was  duly  stated  and  set  forth  in  the  said 
deration  of  the  '  '' 

debt  contract-  « schedule  of  the  said  defendant,  and  whereupon  and  in  respect  of 
ed  before  the 

defendant  was  «  which  the  said  defendant  was  discharged  by  the  order  aforesaid 

so  disdiaiged, 

which  debt  "  pursuant  to  the  provisions  of  the  said  Act,  and  had  become  entitled 

was  set  oat  in 

the    schedule,  '*  to  the  benefit  of  the  said  Act,  and  for  no  other  consideration  what- 

and   for   no  „      ^- 

other  oonsi-  "ever." — Vertfication. 

plaintiff  re-  Similiter  to  the  first  plea,  and  replication  de  injuria  to  the  second 

tit  %t-  pi«»- 

Uiat  evidence        ^^  ^^  triaL  which  took  place  before  the  Lord  Chief  Justicb, 
being  given  '  *^  ' 

that   the.  bill  ^t  the  Sittings  after  Hilary  Term,  the  plaintiff  proved  handwriting, 
was  a  renewal 

bill,  given  in  and  that  Thomas  Anthony,  jun.,  indorsed  the  bill  to  him  for  valuable 

consideration 

of  a  party      consideration,  and  thereupon  closed  his  case ;  and  defendant's  Counsel 

his  oppo^on  then  called  for  a  nonsuit,  on  the  ground  of  a  variance  in  the  bill 
to   the    insol- 
vent's discharge,  the  defendant  was  discharged  from  liability  thereupon,  and  that  tiiie 
replication  de  v^urid  was  no  answer  to  su<£  plea. 

Semble — The  plaintiff  should  have  replied  he  was  indorsee  for  valuable  considera- 
tion without  notice. 
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produced,  and  that  declared  on;  but  his  Lordship  having  allowed  T.  T.  1851. 

Queen's  Bench 

the  plaintiff  to  amend,  this  ground  gave  way. 

The  defendant  then  read  the  proceedings  in  the  Insolvent  Court, 
including  the  schedule,  a  consent  order,  and  a  memorandum,  herein- 
after stated,  both  dated  the  23rd  of  March  1850.  By  the  consent 
order  it  was  admitted  that  the  defendant  was  duly  discharged  as  an 
insolvent  debtor ;  that  at  the  time  of  his  discharge  he  was  indebted 
to  Thomas  Anthony,  jun.,  in  £10  or  thereabouts,  which  was  entered 
in  his  schedule  ;  that  he  was  discharged  from  that  debt,  and  that  the 
memorandum  was  signed  on  the  day  of  his  discharge,  and  previous 
thereto,  and  placed  in  the  hands  of  Thomas  Anthony,  jun.  By  the 
memorandum  defendant  agreed  with  Thomas  Anthony,  jun.,  in  con- 
«  sideration  of  his  withdrawing  his  opposition  to  defendant's  discharge, 
to  give  Thomas  Anthony,  jun.,  his  acceptance  for  the  debt  due  to 
him,  which  was  included  in  the  schedule.  It  further  appeared  that 
a  bill  was  in  two  days  afterwards  given  pursuant  to  said  memoran- 
dum, and  that  the  bill,  the  subject  of  the  action,  was  a  renewal  of 
the  one  so  given  in  pursuance  of  the  memorandum.  Thereupon  the 
(defendant's  Coifnsel  submitted  the  defendant  was  entitled  to  a  ver- 
dict on  the  second  plea ;  but  the  Chief  Justice  declined  to  give 
this  direction,  and  told  the  jury  that  if  they  be^eved  the  evidence 
for  the  plaintiff,  he  was  entitled  to  a  verdict  for  the  amount  of  the 
bUl  produced,  reserving  to  the  defendant  liberty  to  enter  a  nonsuit 
if  he  was  wrong  in  his  opinion  ;  and  the  juiy  found  a  verdict 
accordingly. 

A  rule  nUi  having  been  obtained  to  set  aside  this  verdict,  and 
enter  an  nonsuit  on  the  ground  of  misdirection,  and  because  the 
verdict  was  contrary  to  law,  and  because  the  defendant  was  entitled 
to  a  verdict  on  the  second  plea,  cause  was  now  shown  by — 


2).  Lynch  (with  him  Lawson). 

The  question  is,  does  the  discharge  under  the  Insolvent  Act 

enure  to  discharge  this  instrument  in  the  hands  of  an  innocent 

indorsee  for  value  ?     The  bill  might  be  void  in  the  hands  of  a  party 

to  the  illegal  transaction,  but  not  in  the  hands  of  a  bond  fide 

indorsee  for  value  before  the  bill  was  due,  without  notice  of  the 
VOL.  1.  77  L 


610 


COMMON  LAW  REPORTS. 


BLUNDEN 

V, 

MABSH. 


T.  T.  185 1.   illegality :   JVy€U  ▼.  Bulmer  (a) ;  there  it  was  held  that  indorsement 
Queen* »  Bench 

being  primd  facie  evidence  of  a  good  consideration,  the  acceptor 

(except  in  the  cases  of  usury  and  gaming)  is  not  ^titled  to  call  upon 
a  remote  indorser  to  prove  the  consideration  on  which  he  had  the 
bill,  unless  he  is  implicated  in  and  privy  to  the  original  transaction. 
Indorsement  is  of  itBeif  primd  facie  evidence  of  a  good  consideration. 
In  Bjfles  OH  Bilis,  6th  ed«,  p.  382,  it  is  said  '^  that  a  bill  or  note  t<Mr 
"  a  debt,  from  which  the  defendant  has  obtained  his  discharge,  is  void, 
"  and  that,  notwithstanding  that  it  was  made  on  some  additi<mal  and 
"  good  consideration.  But  it  has  been  held  that  an  innocent  indorsee 
"  for  value,  without  notice  before  maturity  of  the  instrunent,  may 
"  recover  on  such  note."  It  may,  however,  be  argued  that  this  ques- 
tion is  not  opened  to  us  on  the  replication  de  it^rid;  but  this  plea  of 
insolvency  is  matter  of  confession  and  excuse,  and  de  in^rid  is  the 
proper  answer :  ScqU  v.  Ckmppeiow  (b).  ffumpkrejft  v.  CCat^ 
nell(c)  was  an  action  by  indorsee  against  acoq[ktor,  and  the  defendant 
pleaded  that  it  was  accepted  for  a  gaming  debt,  and  that  the  plaintiff 
before  the  indorsement  lo  him  had  notice  thereof,  and  the  replica- 
tion de  injurid  was  put  ia  and  held  good  on  special  demurrer: 
Boulton  V.  Coghlan  {d).  The  plea  of  insolvency  is  a  statutable 
plea :  Northam  v.  Latoueke  (e) ;  Lucas  v.  Winton  (fj» 


R,  J.  Lane  and  F.  W.  Darley,  contra. 

The  plea  amounts  to  this,  that  the  party  who  drew  the  bill  was 
discharged  as  an  insolvent,  and  was  necessarily  discharged  fixHn  the 
debt  for  which  the  bill  was  given,  and  therefore  not  liable  on  the 
bill :  Cockshott  v.  BeHneii(jgi)  ;  Jackson  v.  Dawson  (h) ;  Wiison  ▼. 
Kemp  (t) ;  Rogers  v.  Kingston  (A).  The  plaintiff  mignt  have 
replied  generally,  as  provided  by  the  statute,  or  he  might  have 
traversed,  or  replied  any  other  matter  or  thing  which  might  show 


(a)  2  Esp.  538. 
(6)  4  M.  &  G.  336;  S.  C  2  DowL  K.  S.  78. 
(c)  7  M.  &  W.  370 ;  S.  C.  9  Dow.  213.  {d)  1  Bing.  N.  C.  640, 

(e)  4  C.  &  P.  140.  (/)  2  Camp.  443. 

is)  2  T.  R.  763.  (A)  4  B.  &  Aid.  691. 

(0  3  M.  &  Sel.  595.  (A)  2  j^ng.  441. 
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the  defendant  was  not  entitled  to  the  benefit  of  this  Act  (3  &  4  Vic.  T.  T.  1851. 

^  Queen's  Bench 

c.  107,  8.  82);  but  the  replication  de  injuria  only  puts  in  issue 

the  matters  stated  in  the  plea  which  have  been  substantially  estab- 
lished by  the  evidence.  Under  the  words  of  the  statute  the  bill  is 
void,  and  the  plea  of  the  statute  is  given  generally ;  and  whether  the 
bill  was  taken  for  valuable  consideration  or  not,  or  whether  plaintiff 
had  notice  of  its  infinnity,  are  immaterial,  the  only  issue  being 
whether  it  was  a  security  for  a  debt  from  which  defendant  was  dis- 
charged :  but  if  that  defence  would  avail  it  ought  to  have  been  raised 
by  a  replication  that  the  party  was  indorsee  for  valuable  considera- 
tion, without  notice,  so  as  to  enable  the  defendant,  if  necessary,  to 
be  prepared  to  meet  that  case  at  the  trial.  Allowing  such  a  defence 
on  the  present  application  would  be  to  take  the  party  by  surprise. 
As  to  the  form  of  the  plea^  T%ofnas  v.  Fenton  (a);  and  as  to  the 
replication  ;  Sayre  v.  7%€  Earl  of  Roehford  {h)  :  that  case  shows 
that  under  the  replication  de  inujrid  a  tender  and  refusal  of  bail 
cannot  be  given  in  evidence,  but  must  be  replied  specially. 


Lawson  replied,  and  cited  Bailey  v.  Bidwell  (c)\  Arbouin  v. 
Sir  J,  Anderson  (d). 

BLACKBUBinS,   C.  J. 

This  action  is  brought  by  the  plaintiff  as  indorsee  of  a  bill  ot 
exchange,  and  the  defendant  has  in  substance  pleaded  his  discharge 
under  the  Insolvent  Act.  The  bill  in  question  was  in  point  of  fact 
a  renewal  bill,  given  for  a  debt  contracted  before  the  defendant  was 
discharged  as  an  insolvent.  There  is  but  the  one  debt,  and  the 
action  is  instituted  to  recover  that  very  debt,  from  which  the  dis- 
charge under  the  Insolvent  Act  exonerated  the  defendant.  The 
replication  de  injurict  is  an  answer  only  to  the  matter  stated  in  the 
plea,  and  if  not  having  notice  of  the  infirmity  of  the  bill  was  a  bar, 
the  plaintiff  should  have  specially  replied  that  fact.  There  must 
therefore  be  a  nonsuit  entered. 


(o)  5  Dowl.  &  Low.  28. 
(c)  13  M.  &  W.  73. 


(6j  2  Wm.  Blac.  1164. 
(rf)  1  Q.  B.  498. 
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T.  T.  1850. 

Exch.  Cham, 


ftrtbtqutv  CiKwAtv. 


Lessee  BLACKWELL  v.   HALE.* 


(Error  from  the  Court  of  Queen*B  BpuA,) 


May^, 


R.  B.  b^  hifl  In  this  case  a  writ  of  error  was  brought  on  a  judgment  pronounced 

will  Umited  an 

estate  to  J.  B.  bj  the  Court  of  Queen's  Bench  in  Trinity  Term  1849  (a)- 

and  S.  B.  for        ,-,,  ...  ,  ,   ,  %  .  • 

their  lires  as        ^he  question  m  the  case  depended  on  the  construction  to  be 

common,  with  g^^^^  ^  ^^  ^'^  of  Richardson  Blackwell,  bearing  date  the  17th  of 

the  death  of^^  ^^^J  1804,  which  was  set  out  in  a  special  verdict  in  hoc  fferba: — 
otheTVof life^       "Whereas  I  stand  seised  and  possessed  of  several  estates  of 

*^^ta^d'***'*  "inheritance  in  the  town  of  Ardee,  in  the  county  of  Louth,  and  in 

devise  to  tms-  «« the  town  and  county  of  Drogheda,  viz."  [describing  the  premises] ; 

serve  contin-    '<  I  will,  devise  and  bequeath  the  said  above  mentioned  premises  in 
gent    remain- 
den,  and  after  ''  the  county  of  Louth,  and  in  the  town  and  county  of  Drogheda,  and 
the  death  of 
the  survivor  of  "  every  part  and  parcel  thereof,  and  all  my  estate,  right,  title  and 

J.  B.  and  S'.   "  interest  therein  of  every  nature  and  kind  soever,  unto  John  Ball 

was  **^to  1p!er-  '^  ^^^  William  Johnson,  Barristers-at-law,  now  residing  in  the  city  of 

^e  lawfSl    '  "  I^ublin,  and  to  the  survivor  of  them,  and  to  the  heirs,  executcnrs 

issae  male  of  u  j^^^  administrators  of  such  survivor  for  ever,  to  and  upon  the  several 
said  J.  B.  and  '  '^ 

S.  B.,  or  the 

lawful  issue 

male  of  one  of  them,  in  case  the  other  shall  have  no  issue  at  the  time  of  his  decease* 

to  take  and  receive  the  rents,  issues  and  profits  of  the  said  premises  share  and  share 

alike  during  their  respective  natural  lives ;  and  in  case  of  no  issue  male  of  either  of 

them  living  at  the  death  of  the  survivor  of  them,  then  to  permit  the  issue  female 

of  them  and  each  of  them,  during  their  natural  lives,  to  receive  the  rents,  issues 

and  profits  thereof  share  and  share  alike." 

The  will  then  contained  a  power  enabling  J.  B.  and  S.  B.,  or  the  survivor  of  * 
them,  or  the  heirs  male  of  such  survivor,  to  make  leases  of  the  premises,  and  then 
followed  these  words : — "  provided  and  in  case  the  said  J.  B.  and  S.  B.  shaU  both 
die  without  leaving  anv  issue  male  or  female  of  them  or  either  of  them  living  at  tibe 
time  of  the  death  of  the  survivor  of  them,  then  and  in  such  case  I  devise  the  same 
to  D.  B.  and  B.  S.  share  and  share  alike  for  ever." 

Held,  that  the  words  ''issue  male'*  meant  "heirs  male,"  and  that  S.  B.  took 
an  estate  tail  under  the  will. 

(a)  See  12  Ir.  Law  Rep.  5S1.* 
*  AbsentibuB  Dohertt,  C.  J.,  Tobrens,  J.,  and  Richards,  B. 
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''uses,  intents  and  purposes  following — ^that  is  to  saj,  in  the  first  T.  T.  1850. 

"place,  on  the  special  trust  that  the  said  John  Ball  and  William     > — ^v *' 

Lessee 
''Johnson,  or  the  survivor  of  them,  or  the  heirs,  executors  and  blackwell 

"  administrators  of  such  survivor,  shall  and  will  permit  and  suffer  ^' 

HALE. 

"  my  brother  John  Blaekwell,  and  my  natural  son  Samuel  Blach" 
"  welly  during  their  ncUural  lives,  to  take  and  receive  the  rents^  issues 
"  and  profits  of  the  said  above  mentioned  premises  in  the  county  of 
"  Louthy  and  in  the  county  of  the  town  of  Drogheda,  to  their  own 
"  sole  and  separate  use,  share  and  share  alike  ;  and  after  the  death 
"  of  either  of  them  the  said  John  or  Samuel,  then  to  permit  and 
"  suffer  the  survivor  of  them  to  receive  the  entire  rents,  issues  and 
*^  profits  thereof  during  the  natural  life  of  such  survivor.  I  also 
"  hereby  further  devise,  will  and  bequeath  the  said  above-mentioned 
"  tenements  and  premises  in  the  county  of  Louih  and  in  the  county 
"  of  the  town  of  Drogheda,  and  every  part  thereof,  in  as  full  and 
"  ample  a  manner  as  I  have  before  devised  same,  and  in  the  lifetimes 
"  of  the  said  John  and  Samuel,  to  the  said  John  Ball  and  William 
"  Johnson,  and  to  the  survivor  of  them,  and  to  the  heirs,  executors 
"and  administrators  of  such  survivor,  to  preserve  the  contingent 
"  estates  hereinafter  limited  from  being  defeated  or  destroyed  during 
"  the  natural  lives  of  the  said  John  and  Samael,  and  the  survivor  of 
"  them — ^that  is  to  say,  upon  this  further  special  trust,  immediately* 
"  after  the  death  of  the  survivor  of  them  the  said  John  and  Samuel. 
"  to  permit  and  suffer  the  lawful  issue  male  of  my  said  brother  John 
"  and  of  my  said  reputed  son  Samuel,  or  the  lawful  issue  male  of 
"  one  of  them,  in  case  the  other  shall  have  no  issue  at  the  time  of 
"  his  death,  to  take  and  receive  the  entire  rents,  issues  and  profits 
^*  of  the  said  premises,  share  and  share  alike  during  their  respective 
"  natural  lives  ;  and  in  case  of  no  issue  male  of  either  of  them  living 
"  at  the  death  of  the  survivor  of  them,  then  to  permit  and  suffer  the 
"  issue  female  of  them  and  of  each  of  them  during  their  natural  lives 
"  to  receive  the  rents,  issues  and  profits  thereof,  share  and  share 
"  alike :  and  my  further  will  is,  that  my  said  trustees  shall  permit 
"  and  suffer  the  said  John  Blackwell  and  Samuel  Blackwell,  or  the 
"  survivor  of  them,  or  the  heirs  male  of  such  survivor,  to  make  and 
"  execute  a  lease  or  leases  of  any  part  of  the  premises  before  men- 


t7. 
HALE. 
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T.  T.  1850.  '^tioned,  aa  often  as  the  same  or  any  part  thereof  shall  be  oat  of 

Ejcck,  Cham, 

^^^v^^■;     <«  leose,  for  anj  term  not  exceeding  sixty-one  years,  at  the  beat  and 
Lessee 
BLACKWEiiL  *^  i^iost  improved  rent,  without  taking  anj  fine  for  same ;  but  pro- 

*' Tided  and  in  case  thej  the   said  John  Blackwell  and  Samuel 

"  Blaokwell  shall  both  die  without  leaving  any  issue  male  or  female 

"  of  them  or  either  of  them  living  at  the  time  of  the  death  of  the 

'*  survivor  oi  them,  then  and  in  such  case  I  will,  devise  and  bequeath, 

"  and  I  hereby  direct  my  said  trustees,  or  the  survivor  of  them  as 

**  aforesaid,  to  permit  and  suffer  my  nephew  Daniel  Blackwell  and 

''  the  eldest^son  of  my  nephew  Braba^n  Smith,  to  have,  receive  and 

*'  enjoy,  and  to  hold  and  possess  all  the  said  towns,  lands,  tenements 

"  and'premises  before  mentioned  in  the  county  of  Louth,  and  in  the 

'*  county  of  the  town  of  Drogheda,  for  their  own  sole  use  and  behoof, 

"  share  and  share  alike  for  ever.    And  whereas  I  am  seised  and  pos- 

"sessed^of  a  freehold  lease  for  lives  renewable  for  ever  in  the 

"  county  of  Monaghan,  and  ako  of  two  chattel  leases  in  the  county 

^*  of  the^town  of  Drogheda,  now  in  the  possesion  of  Nicholas  Walsh, 

"  James  Bellew  and  Phillip  Reilly,  I  will,  devise  and  bequeath  the 

".same  and  [every  part  thereof  to  the  said  John  Bllackwell  and 

"  Samuel  Blackwell,  and  to  the  survivor  of  them,  and  to  the  heirs 

"of  such  survivor  fwr  ever." 

The  will  contained  some  bequests  of  personalty,  not  material  to 
the^question  before  the  Court. 

The  testator  died  in  1807,  and  Samuel  Blackwell,  who  had  been 
abroad  at  the  time  of  testatcNr's  decease,  retamed  to  Ireland  in  1820. 
John  Blackwell  died  in  1834,  never  having  had  any  lawful  issue; 
and  Daniel  Blackwell,  by  his  will,  dated  the  7th  of  August  1838, 
devised  aU  the  property  bequeathed  to  him  by  the  testator  to  Esther 
Blackwell  (the  lessor  of  the  plaintiff)  for  her  life,  and  died  before 
the  1st  of  January  1848.  By  indenture  of  the  29th  of  September 
1841,  Samuel  Blackwell  conveyed  the  premises  devised  to  him  to 
Joseph  Booth  in  fee,  in  order  to  bar  the  estate  tail ;  and  such  deed 
was  duly  enrolled ;  and  by  another  deed  of  the  30th  of  September 
1841,  Samuel  Blackwell,  for  a  consideration  of  £100,  purported  to 
convey  the  premises  to  the  defendant  Anne  Hale.  Samuel  Black- 
well  died  in  1847  without  issue,  he  and  John  Blackwell  having  been 
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in  possession  of  the  rents  and  profits  of  the  premises  under  the  will  T.  T.  1 850. 

of  Richardson  Blackwell  until  the  death  of  John  in  1834,  when      _  -^ '' 

Samuel  remained  in  sole  possession  until  the  execution  of  the  deed  of 

Vm 

the  30th  of  September  1841.     The  lessor  of  the  plainti£F  claimed        hale. 
to  be  entitled  to  an  undivided  mcMety  of  the  premises  in  the  de- 
claration described. 


Molyneux  and  Gilmore  (with  them  Holmes)  were  heard  on  behalf 
of  the  plaintiffs  in  error,  and — 

FilgcUe  and  Tombe  (with  them  Joy\  for  the  defendants.* 

Cur,  ad.  vult. 


Blackbukne,  C.  J. 

In  this  case  the  Court  is  of  opinion  that  the  judgment  of  the       June  13. 
Court  of  Queen's  Bench  should  be  affirmed.    Bason  Penhefatheb, 
who  is  unable  to  attend,  desires  me  to  say  that  he  concurs  with  the 
other  Members  of  the  Court,  though  his  mind  is  not  free  from 
doubt. 

The  plaintiff  claims  under  Samuel  Blackwell,  and  the  defendant 
under  Daniel  Blackwell,  devisees  in  the  will  of  Richardson  Black- 
welL  The  clauses  of  the  will,  on  the  construction  of  which  the 
ri^t  of  these'  parties  to  the  estate,  the  subject  of  this  ejectment, 
depends,  gives  estates  for  life  to  John  and  Samuel  Blackwell  and  to 
the  survivor  of  them,  followed  by  a  devise  to  trustees  to  preserve 
contingent  remainders  ;  and  after  the  death  of  the  survivor  are  the 
words : — '^  To  permit  and  suffer  the  lawful  issue  male  of  my  said 
''  brother  John  and  reputed  son  Samuel,  or  the  lawful  issue  male  of 
*'  one  of  them,  in  case  the  other  shall  have  no  issue  at  the  time  of  his 
«<  decease,  to  take  the  rents,  issues  and  profits  of  the  said  premises 
*'  share  and  share  alike  during  their  respective  natural  lives ;  and  in 
**  case  of  no  issue  male  of  either  of  them  living  at  the  death  of  the  sur- 
<' vivor  of  them,  to  permit  the  issue  female  of  them  and  each  of  them 
''  during  their  natural  lives  to  receive  the  rents,  issues  and  profits 

*  For  the  argaments  and  cases  cited,  see  12  Ir.  Law  Bep.  535. 
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T.  T.  1850.  **  thereof  share  and  share  alike.''  There  is  then  a  power  to  John  and 

Exeh,  Chan, 

^^--v^^^     Samnel  or  the  sonrivor  of  them,  or  the  heirs  male  of  such  surTiyor, 

BLACKWELL  . 

^^  to  make  leases  of  the  premises ;  then  follows  a  clause,  that  in  case 

HAXiE.  the  said  John  and  Samuel  shall  both  die  without  leaving  anj  issue 
male  or  female  of  them  or  either  of  them  living  at  the  time  of  the 
death  of  the  survivor  of  them,  then  in  such  case  he  devises  the 
same  to  Daniel  Blackwell  and  Brabazon  Smith  share  and  share 
alike  for  ever. 

In  this,  and  indeed  in  most  cases  of  wills  in  which  the  word 
''  issue''  occurs,  difficulties  of  construction  arise  from  the  use  of  a 
term  which  admits  of  different  significations.  It  maj  mean  issue 
indefinitely;  or  sons,  grandsons,  or  a  particular  class  or  classes  of 
descendants  $  the  former  is  its  proper  and  primary  sense,  it  is 
nomen  eolledivum^  and  embraces  the  whole  line  of  descendants, 
unless  the  testator  use  it,  as  he  may,  in  a  qualified  or  restricted 
sense. 

The  question  here  is,  in  which  sense  did  he  use  it  ?     The  devises 
are  to  the  lawful  issue  male  and  issue  female  of  John  and  Samuel, 
to  whom  and  the  survivor  of  them  he  gave  the  estate  for  their  lives. 
He  does  not  add  a  word  to  limit  these  devises  to  any  class  of 
descendants  ;  it  comprises  sons,  grandsons,  great-grandsons,  daugh- 
ters, and  their  female  deaeendantB ;  in  fact  whole  lines  of  posterity, 
not  one  member  of  which  can  we  say  it  was  intended  to  exclude ; 
for  the  testator  has  not  said  so  himself.    There  is,  in  fact,  nothing  to 
limit  or  restrict  the  meaning  of  the  word  as  it  is  used  in  this  will, 
except  the  words  in  the  first  clause,  which  would  make  the  issue 
male  in  the  first  and  the  issue  female  in  the  second  devise  take  as 
tenants  in  common,  and  for  their  respective  lives.     On  their  efiect 
as  qualifying  or  restricting  the  sense  of  the  word  '*  issue, "  I  shall 
remark  hereafter.     There  are,  however,  other  passages  in  the  will 
which  support  the  primaiy  construction  of  the  word  "  issue."      The 
leasing  power  is  given  to  the  tenants  for  life  or  the  heirs  male  of 
the  survivor  of  them ;  this,  though  not  given  to  as  many  heirs'  of 
descendants  as  were  to  enjoy  the  estate,  is  at  all  events  given  to  one 
of  their  heirs  in  perpetuum^  and  is  given  as  incident  to  an  estate 
which  was  already  devised  to  them.    This  is  a  plain  exposition  of 
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♦he  word  "iasue/'  and  of  the  estate  they  are  intended  T.  T.  1850. 
'  the  testator  had  said :— «  By  the  issue  male,  to   ^**  ^*^"* 
/en  the  estate,  I  mean  heirs  male,  who  are  to 
revise  it"    The  concluding  limitation,  though  it  may 
i  estate  tail  by  implication,  as  it  is  not  to  take  place  on 
^nite  failure  of  issue,  is  not  inconsistent  with  such  a  con- 
ation if  warranted  by  the  previous  passages  of  the  will.    It 
means  no  more  than  this,  that  if  the  estate  already  devised  were 
to  terminate  before  or  on  the  occurrence  of  a  particular  event,  the 
lands  should  in  that  event  go  to  Daniel  Blackwell.     Indeed  it  may 
be  fairly  argued  that  the  words  ''  without  leaving  any  issue  male  or 
female  **  mean  that  an  indefinite  failure  of  issue  was  the  event  he 
contemplated,  and  that  the  devise  over  was  to  take  effect  only  on  the 
contingent  event  of  the  failure  of  such  issue  at  the  time  of  the  death 
of  John  and  Samuel  Blackwell.    In  reference  to  this  devise  over,  it 
is  important  to  remark  that  if  there  were  any  issue  of  John  and 
Samuel  living  at  their  deaths,  but  who  died  afterwards,  the  devise 
over  would  not  take  effect,  and  if  these  children  afterwards  died  the 
estate  would  be  undisposed  of. 

I  have  now  referred  to  the  parts  and  phrases  of  this  will  which 
seem  to  me  to  indicate  a  distinct  intimation  that  the  heirs  of  descend- 
ants  of  John  and  Samuel  Blackwell^  which  the  will  describes,  should 
take  in  succession  and  for  ever.  Taking  this  to  be  their  meaning,  we 
have  to  inquire  how  it  can  be  effectuated,  and  to  that  end  how  is  the 
succession  to  the  estate  to  take  place  ?  It  is  manifest  that  John 
and  Samuel  are  to  have  estates  for  their  lives,  and  that  the  survivor 
is  to  have  the  whole  for  his  life.  As  John  and  Samuel  have  both 
died  without  issue,  it  is  plain  that  in  order  to  effectuate  the  general 
intent  which  we  have  ascertained,  we  must  hold  the  word  '' issue  ** 
to  mean  *^  heirs  of  his  body  f  and  that  by  the  rule  in  Shelle^a  C4ue 
the  survivor  took  an  estate  tail.  It  is  not,  as  the  event  has  happened, 
necessary  to  say  whether,  if  there  had  been  issue,  estates  in  remainder 
for  their  lives  might  not  have  been  interposed  between  the  estate 
for  life  of  John  and  Samuel,  and  the  estate  in  remainder,  whioh,  to 
effectuate  the  general  intent,  they  must  take  by  implication.    My 

impression,  however,  is,  that  such  a  construction  would  have  been 

VOL.   1.  78  L 
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T.  T.  1850.  warranted  by  the  terms  of  this  devise,  and  by  the  case  of  Pairr 

JExck.  Cham» 

\^^^    — >     y.  Swindeis  (a)y  to  which  my  Brother  Moons  has  referred  me. 

BLAC&WBix       Having  now  considered  the  language  of  these  devises,  it  remains 

^'  to  decide,  if  any,  and  what,  ^fSdct  should  be  given  to  the  clauses 

HALB. 

which  limit  estates  for  life  to  the  issue,  and  provide  that  they  should 
take  as  tenants  in  common.  I  consider  it  to  be  now  settled  by 
authority  that,  however  clearly  expressed  either  intention  may  be,  if 
it  cannot  be  e£Pectuated  without  frustrating  and  defeating  the  general 
intention  of  transmitting  the  estate  in  a  course  of  unlimited  succes- 
sion, it  must  be  disregarded,  and  can  have  no  operation.  The  case 
of  Jesson  v.  Wrighi  {b)  decides  that  words  of  limitation  cannot  be 
restricted  or  controlled  by  the  plainest  intent  that  the  estate  is  to  be 
enjoyed  by  issue  or  heirs  for  ever  as  tenants  in  common.  Lord 
Eldon,  in  coming  to  this  decision,  regrets  that  it  is  necessary,  be- 
cause, as  he  adds,  when  we  thus  enforce  a  paramount  intention,  we 
enable  the  first  taker  to  destroy  both  the  particular  and  general  in- 
tent^ but  it  is  more  important  to  maintain  the  rules  of  law  than  to 
provide  against  the  hardships  of  particular  cases. 

As  to  the  devise  that  the  issue  shall  enjoy  for  their  lives,  when  it 
comes  in  conflict  with  the  intention  to  give  it  to  them  indefinitely, 
the  cases  that  have  been  cited  demonstrate  that  as  it  cannot  be 
efiectuated  without  sacrificing  the  paramount  intent,^  the  latter  must 
prevaiL     On  this  Doe  v.  Gallini  (e),  and  Murthwaite  v.  JeiMn- 

4 

son  (c),  are  clear  authorities ;  for  though  the  facts  of  these  cases  are 
in  some  respects  different  from  that  before  us,  they  recognise  and 
apply  established  rules  of  construction.  I  would  here  refer,  as  in  my 
judgment  in  the  Court  below,  to  the  observations  in  Sir  J&.  Sugden^t 
work  on  the  Law  ofPropertyf  when  referring  to  the  case  of  Doe  v. 
Gailinij  in  a.  case  in  which  Murihwaiie  v.  Jenkinson  was  slightly 
referred  to ;  it  was  said  to  be  an  example  of  the  proper  construction 
of  the  word  ''issue,"  which  was  considered  as  a  word  of  limitation,  em- 
bracing all  their  descendants,  and  in  which  the  inconsistent  intent^ 
that  all  their  descendants  should  take  for  life,  formed  no  reason  why 
they  should  not  take  at  all,  and  why  the  word  should  not  be  con* 

(a)  4  Ru88.  283.  (6)  2  Bli.  1. 

(c)  5  B.  &  Ad.  540.  C<0  2  B.  &  C.  357. 
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strued  in  its  proper  and  legal  sense.    I  would,  in  conclusion,  refer  to  T.  T.  IBSO. 

the  words  of  Lord  Ellenborough^  in  Doe  d.  Cottare  v.  Stenlake  (a),     ^,— .^y  ■-* ' 

Ijessee 
to  show  how  little  weight  should  be  given  to  expressions  of  intention  blackwell 

which  the  law  cannot  effectuate.  He  says  the  words  during  their  lives,  ^* 

HAUS. 

after  the  devise  to  the  daughter  and  her  heirs,  is  merely  the  expres- 
sion of  a  man  ignorant  of  the  manner  of  describing  how  the  parties 
whom  he  meant  to  benefit  should  enjoy  tiie  property ;  for  whatever 
estate  of  inheritance  the  heirs  of  his  daughter  might  take,  they 
would  in  fact  only  enjoy  the  benefit  of  it  for  their  lives.  For  these 
reasons  the  judgment  of  the  Queen's  Bench  should,  I  think,  be 
affirmed. 

Judgment  affirmed. 

(a)  12  But,  515. 
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T.  T.  1851. 
Queen*  sBenck 


NOTT  V.  FITZGIBBON. 


Mt^  12.  (Qiieen*8  Bench.) 

June  14. 

^dT^^^      CHATTKaTON,  on  behalf  of  the  plaintifp,  applied  that  the  writ  of 
tions,"  in  3  &  eertiorari  which  issued  in  this  cause  be  quashed,  with  costs,  and 

8.   175,  refer  that  a  procedendo  do  issue,  and  that  the  proceedings  be  remitted 

to   actions   of 

assumpsit,        to  the  Court  below,  on  the  ground  that  the  writ  of  eeriiorari  issued 

coTenant, 

debt,  trespass  irregularly  and  improvidentlj,  and  in  contravention  of  the  Act  of 

good8,^(l      3  &  4   Vie.  c.  108,  and  for  the  costs  of  the  motion. 

S^^ire*"^         "^^  ^^*  ^^  certiorari  had  issued  on  the  13th  of  February,  di- 

M^^'for^  ^  rected  to  the  Recorder  of  the  Borough  of  Cork,  to  certiiy  a  plaint 

^^^^S!    ^^^^  ^^  IsyM  or  affirmed  against  William  Fitzgibbon,  at  the 

Borough  suit  of  James  Nott,  of  a  plea  of  trespass  of  all  attachments  there- 

Court  of  CJoik  •>  r  r 

is  not  within  upon  founded ;  and  in  pursuance  of  that  writ  the  Recorder  returned 
the  proyisions 
of  that  section,  the  several  documents.    The  declaration  filed  in  the  Borough  Court 

ingshadtheie^  ^^  against  William  Fitzgibbon,  to  answer  James  Nott  of  a  plea  of 

rlmicma)le  *^by  tw^PMS,  and  contained  three  counts. 

'^^^^^^'^'  The  first  count  alleged  that  the  defendant,  within  the  jurisdiction, 

&C.,  seized  and  laid  hold  of  the  plaintiff,  and  with  great  force  and 
violence  pulled  and  dragged  him  about,  and  gave  and  struck  him  a 
great  many  blows  and  strokes,  and  also  forcibly  and  violently  pulled 
•  and  dragged  the  plaintiff  from  and  out  of  a  certain  building,  ^bc, 

and  obliged  him  to  go  along  divers  streets  in  said  borough  to  a 
certain  police-ofiioe,  which,  &c.,  and  -then  and  there,  within  the 
jurisdiction,  &c.,  imprisoned  the  plaintiff,  and  kept  and  detained  him 
in  prison  there  without  any  reasonable  or  probable  cause  for  a  long 
space  of  time,  to  wit  four  hours,  contraiy  to  thts  laws  and  customs, 
&c. ;  whereby  he  the  plaintiff  was  then  and  there  not  only  greatly 
hurt,  bruised  and  wounded,  but  also  then  and  there,  and  within  the 
jurisdiction  aforesaid,  greatly  exposed  and  injured  in  his  credit  and 
circumstances,  to  wit,  at  &c. 


COMMON  LAW  REPORTS.  621 

The  second  count  set  out  another  aasault  and  imprisonment;  T.  T.  1851. 
•and  the  third  count  charged  another  beating  and  ill-treating.  ^—   y    *  ' 

NOTT 

The  damages  were  laid  at  £60.  t;. 

To    this    declaration    the    defendant  pleaded   not  guilty,   and  fitzoibbon 

thereupon,  the  cause  being  at  issue,  he  applied  for  the  writ  of 

eerHwati. 


Chaiterton. 

This  action  is  within  the  terms  of  3  &  4  Vie.  c  108,  s.  175,  which 
enacts,  ''That  in  every  borough  to  which  her  Majesty  shall  have 
*'  granted,  or  in  which  there  shall  continue  to  be,  a  separate  Court  of 
*'  Sessions  of  the  Peace,  or  a  Court  of  Record  for  the  trial  of  civil 
**  actions  as  aforesaid,  there  shall  be  holden  or  continue  to  be  holden 
"  a  Court  of  Record  for  the  trial  of  civil  actions ;  and  the  Recorder 
*'  of  such  borough  shall  be  the  sole  Judge  of  such  Court,  and  in  all 
**  cases  where  by  charter  or  custom  there  is  or  ought  to  be  holden 
''  such  a  Court  of  Record,  shall  have  jurisdiction  to  hold  and  con- 
**'  tinue  such  Court  at  such  times  and  places,  and  with  such  rules 
«<  and  practice,  and  with  the  same  powers  and  jurisdiction  as  belonged 
*'  to  the  said  Court  at  the  time  of  the  passing  of  this  Act ;  and  in 
**  every  case  in  which  such  Court  had  not,  before  the  passing  of  this 
''Act,  authority  to  try,  in  manner  hereinafter  provided  for,  such 
"  actions  as  are  hereinafter  mentioned,  such  Recorder  'shall  have 
^  authority  to  try,  in  a  summary  way  as  hereinafter  provided,  actions 
"of  assumpsit,  covenant  and  debt,  whether  the  debt  be  by  specialty, 
"or  on  simple  contract,  and  all  actions  of  trespass  or  trover  for 
"taking  goods  and  chattels,  provided  the  sum  or  damages  sought 
"  to  be  recovered  shall  not  exceed  £20 ;  and  either  the  cause  of 
"  action  shall  have  accrued  within  such  borough,  or  the  defendant, 
"  or  one  of  the  defendants,  shall  be  resident  therein ;  and  also  all 
"actions  of  ejectment  between  landlord  and  tenant,  wherein  the 
"  annual  rent  of  the  premises  of  which  possession  is  sought  to  be 
"recovered  shall  not  exceed  £20 ;  and  also  to  try,  according  to  the 
"  course  of  the  Common  Law,  actions  of  assumpsit,  coveniemt  and 
"debt,  whether  the  debt  be  by  specialty  or  simple  contract,  and  all 
"  actions  of  trespass  or  trover  for  taking  goods  and  chattels,  pro- 
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T.  T  1851.  "  vided  the  snm  or  damages  sought  to  be  recovered  shall  not  exceed 

V    ■  ^    ,/  '  '^£50,  and  the  cause  of  action  shall  have  accrued  within  such 

''  borough ;  and  such  actions  shall  not  be  removed  or  removable  to 

FiTZoiBBON  <<any  of  her  Majesty's  Superior  Courts  by  writ  of  eeffiorari,  or  any 
*'  other  process,  save  writ  of  error  after  judgment,  where  the  pro- 
"ceeding  is  according  to  the  course  of  the  Common  Law,"  &c* 
What  is  meant  by  "such  actions?"  They  must  mean  either  the 
actions  next  before  mentioned,  that  is,  actions  of  assumpsit,  &c, 
which  by  the  preceding  clause  Recorders  are  given  the  power  to 
try,  or  else  the  actions  mentioned  in  the  commencement  of  the 
section,  that  is  all  civil  actions,  whether  the  power  to  try  them  is 
continued  or  confirmed  by  the  Act.  The  words,  '*  where  the  pro- 
ceeding is  according  to  the  course  of  Common  Law,"  do  not  afford 
any  argument  upon  the  question,  as  they  are  meant  merely  to  dis- 
tinguish these  actions  from  proceedings  by  civil-bill. 

That  this  is  the  meaning  of  the  words,  is  confirmed  by  sections 
182  and  183.  "  Such  actions"  cannot  mean  those  next  before  men- 
tioned, that  is,  actions  for  sums  under  £50,  when  the  jurisdiction  is 
confined  by  this  Act;  for  the  case  of  Sullivan  v.  Burke  (a)  expressly 
rules  that  the  clause  in  question  applies  to  actions  in  the  Record 
Court  of  Cork,  the  jurisdiction  of  which  was  created  by  charter, 
and  is  unlimited,  and  was  continued,  and  not  created,  by  the  Act. 
'  Besides,  it  would  be  unnecessary  to  confer  the  privilege  of  exemption 

from  removal  of  actions  in  Courts  for  the  first  time  created  by 
the  Act  in  comparatively  insignificant  towns,  and  to  withhold  it 
from  the  old  established  Record  Courts,  presided  over  by  Judges  of 
ejq;)erience.  There  is  nothing  in  the  section  to  restrict  the  exemp- 
tion to  the  newly  created  jurisdiction;  for  by  referring  the  word 
''  such  "  to  the  civil  actions  first  mentioned,  that  is  actions  in  the  ex- 
isting Courts,  whose  jurisdiction  is  continued  by  the  Act,  and  also 
in  the  newly-created  Courts,  on  whom  a  limited  jurisdiction  is  con- 
ferred, no  such  inconsistency  will  exist.  No  mischief  can  result  from 
this,  as  the  whole  proceedings  may  be  removed  to  the  Superior 
Courts  by  writ  of  error  after  judgment,  where  any  errors  of  law  can 
be  corrected,  and  the  facts  will  be  tried  below  by  jurors  of  the  very 
same  class  as  those  returned  on  the  Assizes  panel. 

(a)  10  Ir.  Law  Bep.  204. 
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There  is  no  sucb  class  contemplated  by  the  section  as  a  class  T.  T.  1851. 
limited  to  £60  in  the  already  existing  jurisdictions ;  there  is  no  dis-     ^-»-v-— ^ 

HOTT 

Unction  drawn,  except  between  actions  already  triable  according  to  ^^ 

the  existing  jurisdiction  of  the  existing  Courts  and  those  for  the  trial  fitzgibbon 
of  which  a  new  and  limited  jurisdiction  is  created  by  this  section. 
"  Such  actions"  must  therefore  mean  either  one  or  other  of  these  two 
classes,  and  it  cannot  mean  the  latter,  and  must  therefore  extend  to 
all  civil  actions  in  the  Record  Courts. 

Copinger  and  J,  2>.  FUzgeraldy  contra. 

There  must  be  plain  and  express  words  in  a  statute  to  deprive  a 
party  of  his  right  to  have  proceedings  removed  by  eerthrcni.  The 
effect  of  that  175th  section  is  but  to  withdraw  that  right  in  the 
cases  there  enumerated,  and  to  destroy  the  old  jurisdiction  of 
Borough  Courts  in  certain  actions  and  for  certain  amounts.  It  in 
fact  re-creates  certain  jurisdictions.  The  l63rd  section  provides  for 
the  appointment  of  Recorders  in  every  borough  except  the  city  of 
Dublin,  if  the  Council  of  such  borough  shall  be  desirous  of  having  a 
separate  Court  of  Quarter  Sessions  of  the  Peace,  or  a  Court  of  Record 
for  the  trial  of  civil  actions ;  and  the  evident  intent  of  that  provision 
was  to  sweep  away  all  existing  jurisdictions.  The  words  *'such 
actions"  in  the  175th  section  apply  to  all  actions  within  the  confined 
limits,  whether  created  by  new  jurisdiction  or  existing  under  the  old 
jurisdiction.  Sullivan  v.  Burke  was  within  the  prescribed  limits. — 
[Moore,  J.  But  the  Legislature  may  have  thought  it  advisable 
to  enact  that  the  judgment  of  an  Inferior  Court  should  be  final.] 
Sullivan  v.  Burke  was  an  action  of  assumpsit,  and  was  not  an  action 
according  to  the  course  of  the  Conunon  Law.  The  Common  Law 
proceeding  was  by  attachment  of  the  goods-— a  very  different  mode  of 
procedure.  But  this  action  of  trespass  for  false  imprisonment  is  not 
at  all  within  that  175th  section ;  for  ''such  actions"  therein  mean 
assumpsit,  covenant  and  debt,  and  actions  of  trespass  or  trover  for 
taking  goods  and  chattels,  and  it  does  not  include  either  trespass  for 
false  imprisonment,  or  actions  on  the  case. 


Chatterion  replied. 

Cur  ad,  vult 
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T.  T.  1861.       Blackbubhs,  C.  J. 

QHeen*»Sn«eh 
<-— y    — ^         This  case  comes  before  the  Court  on  an  application  for  a  writ 

NOTT 

^^  of  certiorari  to  remove  certain  proceedings  from  the  Borough  Court 

FiTzoiBBON  of  Cork.  The  declaration  in  the  Inferior  Court  was  in  trespass  for 
false  imprisonment  and  for  a  sum  of  £60,  and  the  simple  question 
raised  on  the  motion  was,  whether  this  action  so  brought  in  the 
Recorder's  Court,  founded  on  charter,  could  be  removed  bj  certiorari  ^ 
it  being  argued  by  Mr.  Chatterton  that  the  I76ih  section  of  the 
Municipal  Act  took  away  the  right  to  have  such  writ  of  certiorari 
issued.  We  are  clearly  of  opinion  that  the  right  is  not  withdrawn 
by  the  operation  of  the  statute,  and  that  the  words  ''  such  actions  " 
in  the  section  refer  to  the  cases  previously  enumerated  in  it  We 
cannot  therefore  direct  a  procedendo  to  issue. 


JACKSON  V.  MERCER.* 

June  3. 

To  an  action  Trespass,  qtiare  clawum  Jreait,  and  cutting  and  carrying  awaj 
of  trespass,  .^     -^  »  ^     %^         ^ 

quare  clausim  growing  CTops,  and  de  bonis  asportaiis, 

d^ndant  To  this  declaration  the  defendant  pleaded,  as  to  the  cutting  and 

pleaded   the 

reooreiy  of  a  carrying  away  the  crops,  actionem  non  ;  because  he  saith  that  he 

jadgment 

agauist  the       the  defendant  had  recovered  judgment  for  the  sum  of  £102.  2s.  Bd, 

mother,  and    ui  a  certain  action  of  debt  against  the  plaintiff  and  one  Neilson, 

aJ.j^!oD^oot  ^^  execution  had  been  awarded,  and  a  testtOum  fieri  facias  had 

lo^fi^  under  ^^°^^  against  the  chattels  of  the  plaintiff  and  said  Nelson,  which 

^  "^i^tiff    ^"^^  ^**  ^^'^y  delivered  to  the  Sheriff  of  the  county  of  Down, 

lepUed  that  by 

an  order  of  the  InsolTont  Debtors*  Court  the  plaintiff  then  being  an  insolvent  debtor  in 
custody,  and  a  prisoner  in  the  gaol  of,  &c ,  was  duly  dischaised  aooording  to  3  &  4  Vie, 
c  107»  of  and  from  the  judgment  debt  and  damages  in  Sie  plea  mentioned,  which 
order  and  discharge  still  remained  in  full  force. — Ver^oatUm,  Held,  on  special 
demurrer,  that  the  replication  was  bad  for  not  showing  how  the  plaintiff  was  dis- 
charged from  the  judgment,  or  how  he  was  entitled  to  relief  under  the  Insolyent 
Debtors'  Act,  or  that  he  had  taken  the  proper  steps  to  entitle  him  to  be  discharged. 
Qiuere  is  such  action  maintainable  ? 

*  Aksentihus  Blackbubne,  C.  J.,  and  Moobe,  J. 
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JACKSON 

V, 
BCEBC£R« 


who  thereupon,  and  before  the  return  thereof,  together  with  the  T.  T.  1851. 

(iueeiCa  Bench 
defendant  as  his  servant,  entered  the  close  in  which,  &c.,  and  took 

in  execution  the  said  haj  and  corn,  and  for  the  purpose  of  seizing 

and  taking  in  execution  the  goods  and  chattels  of  the  plaintiff  in  the 

second  count  mentioned,  did  peaceably  and  quietly  seize  and  take  in 

execution  the  last  mentioned  goods,  &c. ;  the  said  seizure  being  for 

the  purpose  of  levying,  and  the  Sheriff  and  the  defendant,  by  his 

command,  did  thereby  levy  £45,  part  and  parcel  of  the  debt  and 

damages  aforesaid.     QtuB  est  eadem,  and  soforth. 

Replication — That  on  the  29th  of  October  1845,  to  wit  at  Down- 
patrick,  in  the  county  of  Down,  by  a  certain  order  made  by  the 
Court  for  the  Relief  of  Insolvent  Debtors  in  Ireland,  held  at,  &C., 
the  plaintiff  then  being  an  insolvent  debtor  in  custody,  and  a  pri- 
soner in  the  gaol  of  Downpatrick  aforesaid,  in  the  county  aforesaid, 
was  duly  discharged  according  to  the  3  &  4  Vic.  c.  107,  of  and  from 
the  said  judgment  debt  and  damages  in  said  plea  mentioned,  which 
said  order  and  discharge  still  remained  in  full  force. — VertfiecUion. 

Special  demurrer  to  this  replication,  assigning  as  cause  that  it  did 
not  show  how  or  in  what  manner  the  plaintiff  was  discharged  from 
the  judgment,  or  that  the  plaintiff  was  entitled  to  relief  under  said 
Act  of  Parliament,  or  that  he  had  taken  the  proper  steps  to  entitle 
him  to  his  discharge. 


Head  (with  him  T.  O'Hagan^  in  support  of  the  demurrer. 

This  replication  is  too  general,  not  specifying  the  various  steps 
taken  by  the  plaintiff  to  entitle  him  to  his  discharge  as  an  insolvent 
debtor.  The  82nd  section  of  3  &  4  Vic.  c.  107  gives  a  short  form  of 
pleading  a  discharge  under  the  Insolvent  Act,  but  that  form  only 
applies  to  a  plea  by  the  defendant ;  it  does  not  enable  the  plaintiff 
to  reply  in  this  general  form  :  Francis  v.  Dodsworth  (a). 

A  ground  of  general  demurrer  was  about  being  opened,  to  the 
effect  that  the  action  should  have  been  in  case,  not  in  trespass,  and 
Ewart  V.  Jones  (b)  was  cited;  but  the  Court  directed  that  the  argu- 
ment should  proceed  only  on  the  special  ground. 


(a)  4  G.  B.  202. 
VOL.  1. 


(6)  14  M.  &  W.  774. 
79     L 
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T.  T.  1851. 

Queen's  Bench 

JAC&SON 
r. 


T,  K,  Lowry^  contra. 

This  form  of  pleading  is  warranted  by  the  statute.  Francis  ▼. 
Dodsworth  does  not  applj,  it  was  not  a  decision  under  an  analogous 
Act.  The  Bankrupt  Act  gives-  an  equally  general  plea  where  the 
party  has  obtained  his  certificate:  Pitt  v.  Chapp^ow {d).  There 
a  plea  of  bankruptcy  being  pleaded,  it  was  held  that  the  plea  onght» 
even  if  the  defendant  could  set  up  such  a  defence,  to  have  set  forth 
fully  aU  the  proceedings  in  the  bankruptcy. — [CRAMPXOii,  J.  The 
statute  clearly  will  not  support  such  a  replication  as  this;  you  must 
show  that  it  is  good  at  Common  Law.  The  statute  contemplates 
only  the  case  of  an  action  brought  against  a  party  dischai^d  under 
it,  but  not  one  brought  by  liim.] — At  Common  Law  the  replication 
would  be  good :  Tucker  v.  Webster  (6)*  It  was  there  held  that  a  plea 
of  the  plaintiff's  discharge  under  the  Insolvent  Debtors'  Act  onght  to 
aver  that  the  vesting  order  was  made  before  the  commencement  of 
the  suit.  But  such  a  plea  need  not  allege  that,  the  petition  was  not 
dismissed  or  that  the  vesting  order  is  still  in  force,  nor  that  the  peti* 
tion  was  filed  and  the  vesting  order  made  after  the  statute  1  &  2 
Vic.  0.  110  (the  English  Insolvent  Act)  came  into  operation. — 
[Crampton,  J.  If  there  be  a  good  plea  at  Common  Law,  sorely 
the  averment  of  the  plaintiff's  discharge  alone  was  insufficient.] — 
It  has  never  been  decided  that  it  is  necessary  to  repeat  all  matters 
connected  with  the  obtaining  of  the  discharge :  Brangan  v.  Gor- 
ges (e)  ;  Stephens  v.  M'Farland  (cfj ;  Gillon  v.  Deare  (e).     , 


O^Hagany  in  reply,  was  not  called  on. 

Crampton,  J. 

This  replication  is  clearly  bad,  on  the  grounds  specially  assigned. 
It  is  not  a  pleading  authorised  by  the  statute,  neither  can  it  be  sus- 
tained at  Common  Law,  and  not  having  set  out  these  matters  by 
which  a  discharge  was  made  effectual  under  the  Insolvent  Act — 

The  demurrer  must  be  allowed. 


(a)  8M.  &W.  616. 
(c)  7  Ir.  £q.  Bep.  295. 


(6)  10  M.  &  W.  371. 
(<0  6  Ir.  £q.  Bep.  402. 


(e)  2  C.  B.  309. 
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E.  T.  1851. 

CofftmonPleas. 


SMITH  V.  WALDRON. 
(Common  Pleas.) 

May  8. 

Robinson  moved  that  the  rule  entered  by  the  defendant  under  the  a  rule  entered 

135th  General  Order  of  the  23rd  of  December  1850  might  be  set  ?^^th*^ 

aside  for  irregularity,  on  the   ground  that  there  was  no  affidavit  ^^^^^^jf 

filed,  as  required  by  the  135th  General  Order,  before  the  entry  of  the  ^^  affidavit 
•  ^  *'  "^  of  the  facts 

rule,  and  that  the  case  was  not  within  those  intended  to  be  provided  has  not  been 

filed,  previous 

for  by  that  Order.  to  the  entry  of 

the  rule.    The 
This  was  &  scire  facicu  on  a  judgment  of  Michaelmas  Term  1851,  plaintiff  hav- 
ing served  no- 

to  which  the  defendant  pleaded  a  discharge  under  the  Insolvent  tice  of  trial, 

Acts,  on  which  issue  was  joined.     On  the  17th  of  April  1851  the   Consolidated 

plaintiff  served  notice  of  trial  for  the  24th  of  the  same  month  in  p^^^g  iSaw^ 

the  ConsoUdated  Court  of  Nisi  Prius.     On  the  case  being  called  ^^^^  ^^   , 

°  Court  was  not 

on.  Counsel  for  both  parties  being  present,  the  defendant's  Counsel  authorised  to 

objected  to  the  case  being  tried  by  that  Court,  on  the  ground  that  it  was  struck  out 

was  not  one  of  the  cases  which  could  be  tried  by  that  Court  under  on  that  ground 

the  110th  General  Order,  and  the  cause  was  accordingly  struck  out.  rj^^  defendant 

On  the  28th  of  April  the  defendant  entered  the  rule  in  question,  ^^^f  ^^f 

which  professed  to  have  been  made  "  on  reading  an  affidavit,"  and  l??^®/  p^®     , 

which  was  served  on  the  1st  of  May.     On  the  29th  of  April  the  Order,  thatthe 

•^  ^  plaintiffshould 

plaintiff  served  notice  of  trial  for  the  sittings  after  Easter  Term  pay  the  costs 

of  such  notice 

1851,  and  on  the  1st  of  May  the  defendant  served  the  plaintiff  with  of  trial,  and 

that  the  pro- 

a  notice,  apprising  him  of  the  entry  of  the  rule,  and  a  consent  to  ceedings  he 

withdraw  the  notice  of  trial.  plaLtiff  not 

For  the  plaintiff  it  was  insisted  that,  as  it  was  admitted  that  the  ceedcd   to^' 
Court  had  not  jurisdiction  to  try  the  case  in  question,  it  could  not  be  ^^^£^oI 
said  that  the  plaintiff  had  failed  to  proceed  to  trial,  in  pursuance  of  ^^' 
his  notice,  inasmuch  as  the  Court  refused  to  entertain  the  case  at 
all ;  that  if  a  process  be  brought  in  the  Civil  Bill  Court  for  a  case 
beyond  its  jurisdiction,  it  is  dismissed  without  prejudice  and  without 
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SMITH 

r. 

WALDR0I7. 


E.  T.  1851.  costs;  and  on  a  plea  to  the  jurisdiction,  if  found  for  the  defendant  a 
ceusetur  breve  would  be  entered ;  that  a  consent  on  the  part  of  the 
defendant  would  have  removed  the  objection  :  Cook  v.  Smith  (a) ; 
Sleeman  v.  ITie  Governor  and  Company  of  the  Copper  Miners  {b) : 
that  the  rule  was  also  irregular,  inasmuch  as  the  affidavit  had  not 
been  filed  on  which  the  rule  was  professed  to  be  founded  :  -2  Fergu- 
aofCs  Practiccy  p.  1179 ;  Anonymous  (c). — [Monahan,  C.  J.    I  am 

« 

informed  that  the  practice  in  this  Court  is  to  enter  the  rule  on  the 
production  of  the  affidavit,  which  is  then  returned  to  the  party  pro- 
ducing it,  with  directions  to  him  to  file  it] — The  following  authority 
was  cited :  Hodges  v.  Toplis  (d). 


Macdonogh  and  Ferguson^  contra. 

On  production  of  the  record  to  the  Registrar  he  refused  to 
receive  it,  on  the  ground  that  it  was  not  a  case  such  as  the  Court 
could  try ;  but  the  plaintiff's  attorney  produced  Counsel's  certificate, 
and  insisted  that  it  could.  He  cannot  now  allege  that  he  has  not 
failed  in  proceeding  to  trial.  The  t35th  General  Order  does  not 
require  the  affidavit  to  be  filed  before  the  entry  of  the  rule.  Where 
it  was  intended  that  that  should  be  done,  it  has  been  clearly 
expressed,  as  in  the  153rd  General  Order;  and  the  198th  General 
Order  provides  the  same  as  to  affidavits  to  be  used  on  motions.  The 
affidavit  may  be  directed  to  be  filed  nunc  pro  tunc:  Lessee  Cokhurst 
V.  Haynes  {e). — [Monahan,  C.  J.  In  that  case  the  affidavit  was 
not  used  for  any  act  of  the  Court,  but  as  a  species  of  evidence.] 

Robinson^  in  reply. 


MONAHAN,  C.  J. 

We  think  the  rule  in  the  present  case  must  be  set  aside,  without 
prejudice  to  the  defendant  entering  another  rule  in  the  regular 
manner.  We  do  not  think  that  we  could  sanction  such  a  practice  as 
that  a  party  should  enter  a  rule  professing  to  be  founded  on  an 

(a)  1  Dowl.  N.  S.  861.     '  (6)  5  D.  &  L.  451. 

(c)  2  Law  Rec.  O.  S.  468.  (d)  15  Law  Jour.  N.  S.,  C.  P.  185- 

(e)  2  Fox  &  Smith,  357. 
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affidavit  which  at  the  time  was  not  on  the  files  of  the  Court.    We  E.  T.  1851. 
abstain  firom  deciding  the  other  portion  of  the  case,  although  we  are     ^^  *y  »/ ' 

SMITH 

of  opinion  that  the  present  is  a  case  which  falls  within  the  135th 

General  Order,  and  that  it  is  not  competent  for  a  plaintiff  who  has    waldbon. 

put  the  opposite  party  to  the  expense  of  appearing  on  the  trial,  to 

allege  that  this  is  not  a  case  within  that  Order.      The  rule  must 

therefore  be  set  aside ;  but  considering  the  fact  that  the  affidavit, 

though  not  filed,  was  sworn,  and  that  the  defendant  was  led  into  his 

mistake  by  what  has  hitherto  been  the  practice  of  the  officers  of 

the  Court,  we  shall  set  aside  the  order  without  costs. 

Rule  set  aside  without  costs ;  and  the  plaintiff  undertaking  to 
pay  the  defendant  the  costs  of  the  former  notice  of  trial 
when  taxed  and  ascertained,  no  new  rule  to  be  entered 
to  stop  the  plaintiff. 


EYRE  r.  HALLANAN. 


May  13. 


Chattebton,  with  whom  was  Lynch^  moved  on  behalf  of  the  de-  The  dedara- 

tion  in   eject- 
fendant  Mary  Hallanan  that  the  judgment  by  default,  marked  on  mcnt,  under 

the  10th  of  March  1851,  and  the  subsequent  proceedings  in  this  should  include 

cause,  be  set  aside,  and  that  the  defendant  might  be  restrained  from  ^  persons 

issuing  any  habere  founded  on  the  said  proceedings,  on  the  ground  ^^®  <J*^i^! 

that  the  judgment  marked  by  the  plaintiff  against  the  defendant,  as  ^^o^uto  ^ 

an  interlocutory  judgment,  was  not  founded  on  any  pleading  to  J"**^^°'  ^ 

warrant  it,  and  was  marked  contrary  to  the  provisions  of  13  &  14  *  defendant 

for  whom  a 

Vic.  c.  18,  and  inasmuch  as  the  summary  of  the  proceedings  deli-  parliamentary 

appearance  haa 

vered  by  the  plaintiff's  attorney  was  not  a  correct  recital  of  the  said  been  entered, 

but  who  has 

proceedings,  and  did  not  state  correctly  the  pleadings  in  the  action,  not  been  in. 

It  appeared  that  the  writ  of  summons  in  ejectment  had  been  served  declaration 
upon  several  persons,  including  amongst  others  Mary  Hallanan  and  ShrwiSwwi 
William  Hallanan.    William  Hallanan  alone  entered  an  appearance  ^^^  "* 
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E.  T.  1851.  and  took  defence,  and  a  parliamentarj  appearaooe  was  sabeequently 
CkfUmimPleat. 
' . entered  for  the  other  defendants,  inckiding  Maiy  Hallanan.    The 


^^  pkintiff  then  declared  against  William  HaUanan,  stating  -that  *e 

HAI.LAWAB.  wrongfuUj  assnned  the  possession"  of  the  lands  in  question,  and 
marked  interlocutory  judgment  against  the  other  defendants,  who 
neglected  to  i^pear.  The  case  was  tried  against  William  HaUanan 
at  the  Spring  Assizes  1851,  for  the  county  of  Cork,  when  a  verdict 
was  obtained  for  the  plaintiff.  Mary  Hallanan  afterwards  set  aside 
the  parliamentary  appearance,  and  appeared  by  the  same  attorney 
who  had  previously  appeared  for  William  £bdlanan. 

•/.  2>.  Fitzgerald  and  Longfield^  for  the  plaintiff. 

The  plaintiff's  proceedings  are  regular,  within  the  I7th  section  of 
the  Process  and  Practice  Act.  That  section  enacts, ''  That  if  any 
"  defendant  in  any  such  action  of  ejectment  shall  not  appear  in  due 
**  time,  according  to  the  exigency  of  the  writ  of  summons,  upon  the 
<*  service  thereof,  it  shall  be  lawful  for  the  plaintiff  to  enter  an 
"appearance  for  such  defendant,  according  to  the  course  therein 
**  provided  with  reference  to  personal  actions  generally;  and  if  there 
*'  shall  be  several  defendants  in  any  such  action  who  shall  not  ap- 
"  pear  as  aforesaid,  the  plaintiff  shall  not  enter  several  appearances 
"  for  them  ;  but  it  shall  be  lawful  for  him  to  enter  one  appearance, 
*' including  all  such  defaulting  defendants^  and  which  appearance 
"  shall  be  deemed  to  be  an  appearance  for  all  the  said  defendants, 
"  severally  as  well  as  jointly,  and  the  plaintiff  shall  not  file  several 
"declarations  against  such  defendants  so  defaulting,  but  shall  file 
"  one  declaration,  which  shall  be  applieabU  to  all  ^ueA  drfendanis 
"jointly  and  severally,  as  well  as  to  all  defendants  who  shall  have 
"  appeared."  The  question  turns  upon  the  construction  which  the 
Court  will  give  to  the  words  shall  be  applicable;  and  the  most 
natural  construction  seems  to  be  that  the  principal  defendant  is  to 
represent  all  others,  and  that  a  declaration  against  him  is  to  have 
the  same  effect  as'  if  all  the  other  defendants  were  included.  This 
seems  the  only  way  in  which  the  provisions  of  this  section  and  those 
of  the  15th  can  be  made  to  agree,  as  by  that  section  the  writ  of 
summons  is  to  be  directed  to  the  immediate  tenant  or  any  otiier 
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tenant  in  possession.     The  Court  will  not  aid  the  defendant  to  set  £.  T.  1851. 

.,  .    ,  ,  .  ,         ,  ,  .  CommonPleas, 

aside  a  judgment  where  it  appears  that  the  party  at  lyhose  instance     /— — ^ 

the  present  motion  is  made  was  fully  aware  of  all  the  proceedings.  ^^ 

At  most  the  defendant  could  only  set  aside  the  judgment  by  default   haIjLanak. 

against  Mary  Hallanan,  and  not  the  judgment  on  the  postea,  and  by 

his  present  notice  he  seeks  more  than  he  can  be  entitled  to.     The 

Court  would  allow  us  to  amend  nunc  pro  tunc :  Ferguson's  Prcui- 

tice,  p.  232 ;  Shaw  ▼.  Williamson  (a). 

MONAHAN,   C.  J. 

In  this  case  we  do  not  think  that  the  section  of  the  statute  admits 
of  the  construction  which  the  plcuntiff's  Counsel  have  attempted  to 
put  on  it.  We  are  of  opinion  that  the  names  of  all  the  defendants 
who  have  been  served  must  be  inchided  in  the  declaration;  and  we 
think  that  the  notice  of  motion  by  the  defendant  in  iiua  cajse  must 
be  taken  to  mean  that  no  execution  shall  issue  on  the  judgment 
so  far  as  that  judgment  is  erroneous  and  •  invalid,  which  as  against 
Mary  Hallanan  we  think  it  is.  It  is  not  necessary  for  us  to  decide 
whether  the  judgment  is  vali^  against  William  Hallanan,  or  whether 
an  habere  can  be  executed  against  him. 

Baxl,  J.,  and  Jackson,  J.,  concurred. 

Jil^gment  by  default,  and  subsetiDent  proceedings  set. aside, 
the  plaintiff  to  pay  to  the  defendant  Mary  Hallanan.  the 
costs  of  the  motion. 

(a)  Batly,  493. 
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T.  T.  1851. 

CommonPleas. 


PARKE  V.  PARKE. 

Jun^2, 


Where  a  de-  Blakeney,  on  behalf  of  the  defendant,  moved  that  the  plaintiff 

fendant  enter. 

ed  a  rule  for  should  give  security  for  costs,  on  the  ground  that  the  plaintiff  resided 

non  pros.,  and  .         .     .   ,.    . 

the  plaintiff,    out  of  the  jurisdiction,  and  that  in  the  meantime  all  further  proceed- 

obtainedamle  .         •      -i  ..  •  i.^  i_       .       ^ 

to  declare        ^^^S^  ^^  ^^^  action  might  be  stayed. 

^neral  Order       ^**®  ^^  ^^  ^^®  ^*^®  ^®^®  *®  follow : — The  defendant  entered 

oue^^nd'  ^^  *^  appearance  to  the  writ  of  summons  on  the  3rd  of  January  1850, 

^**»  y'^^^^     and  no  declaration  having  been  filed,  on  the  1st  of  May  1850  en- 

a^cepted,  held,  tered  and  served  a  rule  for  non  pros.     On  the  8th  of  May  1850  the 

that  the  latter  ^  ^ 

had  waited     plaintiff  entered  the  rule  to  declare  within  a  fortnight  under  the 

his  right  to 

obtain  secority  50th  Greneral  Order,  paying  the  defendant  one  pound  for  the  costs 

for  costs. 

incurred  by  him.     On  the  23rd  of  May  1850  the  declaration  was 

filed,  and  on  the  29th  of  the  same  month  notice  of  the  present 

motion  served. 


Coneannon^  for  the  plaintiff. 

The  defendant  has  waived  his  right  to  obtain  security  for  costs  by 
entering  the  rule  for  non  pros .y  and  accepting  £1  costs,  as  the  terms 
on  which  the  plaintiff  should  be  permitted  to  declare.  If  a  defend- 
ant serves  a  notice  requiring  from  the  plaintiff  security  for  costs, 
and  that  the  proceedings  be  stayed,  he  cannot  obtain  a  rule  for 
judgment  in  case  of  a  nonsuit. 

Blakeney,  in  reply,  insisted  that  the  defendant's  right  to  obtain 
security  for  costs  could  not  be  waived  unless  by  a  plea,  and  cited 
Clarke  v.  Dickson  (a). 

MONAHAN,   C.  J. 

This  motion  must  be  refused  with  costs.  It  is  quite  clear  that  a 
defendant  by  entering  a  rule  for  non  pros.,  at  a  time  when  be  was 

(a)  8  Ir.  Law  Bep.  410. 
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entitled  and  might  have  demanded  securitj  for  costSy  waived  his  T.  T.  1851. 
right  to  obtain  it.    A  party  cannot  be  allowed  at  the  same  time  to 
urge  the  plaintiff  to  proceed  and  then  stay  him  from  proceeding. 

Balx.  J.,  and  Jackson,  J.,  concurred. 

Motion  refused  with  costs. 


FABKE 

V, 
PARKE. 


In  the  Matter  of  the  EsUte  of  JOSEPH  WHITSITT, 
E:^  parte  HENRY  THOMPSON. 

^  June  \%  13. 

This  was  a  case  sent  by  the  Commissioners  for  the  Sale  of  Incum-  A^beingseised 

bered  Estates  for  the  opinion  of  the  Court  of  Common  Pleas.  ^    fee-dinple 

Joseph  Whitsitt,  being  seised  in  fee-simple  of  estates  in  the  county  devised^all^ 

of  Monaghan,  and  in  quasi  fee  under  leases  for  lives  renewable  ^^^^^af^ 

for  ever  of  certain  other  estates,  made  his  wilL  dated  the  19th  of  "i^bject  as  to 

one  denomina- 

September  1832,  in  the  following  terms : — ''  I  direct  that  all  my  just  tion  to  certain 

"  annnities,     to 

'<  debts  and  funeral  expenses  be  paid  as  soon  as  possible  after  my  hu  son  B  and 

to     his    issue 

«<  decease.  I  leave  to  my  daughter  Elizabeth  the  sum  of  £1000,  male  and  fe- 
male in   sach 

"  with  legal  interest  thereon  from  my  death ;  and  in  case  my  said  shares,    man- 

^  daughter  shall  die  a  minor  and  unmarried,  then  I  leave  the  sum  of  portionB  aJ  he 

**£1000  to  her  two  sisters,  Mary  and  Isabella,  equally,  who  have  ^^o/  «p- 

"  already  been  provided  for  by  me.      I  leave  to  my  brother  William  P^^^  to^^- 

Whitditt  £20  yearly  during  his  life,  to  be  payable  to  him  and  his  *™.  »  ^^«5 

assigns  out  of  the  lands  of  Ellygish  half-yearly  on  every  first  day  the  death  of  B 

without  lawful 

of  May,  the  first  payment  to  be  made  on  such  of  the  said  days  as  iasne,  then  he 

devised  all  his 

"  shall  first  happen  after  my  death."    And  the  testator  gave  his  said  said  real  and 

fireehold     es- 

brother  powers  of  entry  and  distress  for  securing  it.     The  testator  tates   to   his 

then^  gave  certain  other  annuities  and    legacies,  and  proceeded  ^ers   eqn^y" 

thus :— r**  As  to  an  the  rest,  residue  and  remainder  of  my  personal  ^i^^^  ^^  ^ 

<  tenants     in 

common  and  not  as  point  tenants,  and  to  thdr  heii?  and  assigns.  Held,  that  B 
took  an  esti^  tail  in  the  fee-simple  lands  and  in  quasi  tail  in  the  freeholds  for  lives. 
VOL.  1.  80  L 


ESTATE. 
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T.  T.  1851.  *'  property  not  disposed  of  sfcreadj,  I  leave  and  bequeath  the  same  to 
^..^-v.-^'     "  my  son  John  Whitsitt,  and  I  give  and  devise  to  my  said  son  all  my 

vhitsitt's  ''  i^  c^d  freehold  estates,  subject  as  to  the  said  lands  of  EUygish 
*'  to  the  aforesaid  annuities,  and  to  his  issue  maU  and  female  in 
*^  such  shares,  manner  and  proportions  as  he  may  by  deed  or  will 
*^duly  attested  direct,  limit  or  anoint,  with  power  to  my  son  to 
^  charge  the  same  with  an  annuity  or  jointure  for  any  wife  he  may 
**  take,  in  any  sum  not  exceeding  £160  yearly;  and  in  case  of  the 
"death  of  my  said  son  without  lawful  issue,  then  I  give  and  devise 
''all  my  said  real  and  freehold  estates  charged  with  the  said  annuities, 
"and  subject  to  such  jointure  not  exceeding  £150  yearly  as  afore* 
"said,  to  my  three  daughters  equally,  share  and  share  alike,  as 
"  tenants  in  common  and  not  as  joint  tenants,  and  to  their  heirs  and 
''assigns."  The  testator  died,  and  Joseph  Whitsitt  the  owner 
entered  into  possession;  and  by  an  indenture  dated  the  11th  of 
June  1841,  and  made  between  himself  of  the  one  part  and  Henry 
M'Vettie  of  the  other,  and  which  professed  to  be  executed  for  the 
purpose  of  barring  all  estates  tail,  remainders  and  reversions  vested 
in  him,  Joseph  Whitsitt  conveyed  to  H.  M^VettiCi  his  heirs  and  assigns, 
the  towns  and  lands  of  MuUyglassan,  Clonannnchy,  Mnllindarongfa, 
Sillue,  Kilaun  and  Ellygish,  Tullynahunnion,  and  all  the  estate,  &c^ 
of  Joseph  Whitsitt  therein,  to  hold  part  of  the  said  lands  which  were 
held  in  fee  to  the  use  of  Joseph  Whitsitt,  his  heirs  and  assigns,  and 
other  parts  which  were  held  on  leases  for  lives  renewable,  for  the 
lives  of  the  cestui  que  vies  and  such  others  as  should  be  added, 
discharged  from  the  estate  tail,  remainders  and  reversions  then 
subsisting.  This  deed  was  duly  enrolled  in  Chancery,  and  on  the 
27th  of  July  1848  Joseph  Whitsitt  conveyed  all  his  interest  in  the 
lands  comprised  in  the  disentailing  deed  by  way  of  mi»tgage  to 
Heniy  Thompson,  the  petitioner  in  the  Incumbered  Estates  Court. 
Joseph  Whitsitt  the  owner  is  still  unmarried.  The  questions  sub- 
mitted for  the  opinion  of  the  Court  were — ^First,  what  estate  Josefrfi 
Whitsitt  the  owner  took  in  the  fee-simple  lands  under  the  will  of  his 
father  Joseph  Whitsitt  the  elder  ?  Secondly,  what  estate  Joseph 
Whitsitt  the  owner  took  in  the  lands  held  for  lives  renewable  under 
the  said  will  ?  Thirdly,  what  estate  did  Henry  Thompson  the  mort- 
gagee take  in  the  lands  comprised  in  his  mortgage  ? 
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B.  Stephens  (with  whom  were  Ross  Moore  and  HuUon\  for  the  T.  T.  1851. 

CoMROftP/eos. 

petitioner  in  thfe  Incumbered  Estates  Court.  ^ ' 

In  re 

We  contend  that  Joseph  Whitsitt  the  younger  took  an  estate  tail  whitsitt's 
in  the  fee-simple  lands,  and  in  quasi  tail  in*  the  freeholds  for  lives,  xstate. 
and  that  bj  the  deed  of  the  11th  of  June  1841  he  became  entitled 
in  fee  or  quasi  fee  to  both  denominations ;  or,  seoondlj,  that  he  took 
an  estate  for  life,  with  a  vested  remainder  in  fee,  as  heir-at-law,  and 
that  by  the  deed  of  the  1 1th  of  June  1841,  both  estates  having  been 
conveyed  to  the  re-lessee  to  uses,  the  life  estate  was  merged  in  the 
remainder  in  fee,  and  the  use  executed  in  favour  of  Joseph  Whitsitt 
being  commensurate  with  that  conveyed  to  H.  M'Vettie,  the  eou' 
tingent  remainders  were  destroyed. 

The  gift  to  Joseph  Whitsitt,  subject  to  the  annuities,  implies  that 

the  testator  intended  to  give  him  an  estate  which  would  continue 

long  enough  to  enable  him  to  pay  them.    In  Doe  v.  Cooper  (a)  a 

devise  of  land  to  one  for  the  term  only  of  his  natural  life,  and  after 

his  decease  to  his  issue  as  tenants  in  common,  but  in  case  he  should 

die  without  leaving  issue,  then  a  devise  over,  was  held  to  give  the 

devisee  an  estate  tail.    And  it  has  been  established  by  a  series  of 

decisions  that  a  limitation  to  one  for  life,  and  after  his  decease  to  his 

issue  or  heirs  of  his  body  as  tenants  in  common,  will  not  prevent  the 

implication  of  an  estate  tail  in  the  first  taker :  Doe  v.  Applin  (b)  ; 

Pierson  v.  Viekers  (c)  ;  Tate  v.  Clarke  (cf).     Although  the  effect  of 

such  a  construction  is  to  deprive  those  who  would  have  taken  in  case 

the  estate  was  divided,  and  give  it  all  to  the  eldest  son,  and  that  even 

where  there  is  no  gift  over.  Doe  d.  Atkifuon  v.  Featherston  (e) — if 

the  will  shows  a  general  intention  that  the  lands  should  not  go  over 

until  failure  of  the  issue  of  Joseph  Whitsitt,  the  power  to  appoint 

among  them  will  not  alter  the  construction  :  Jesson  v.  Wrighi  (f)  ; 

Crozier  v.   Crozier  (^) ;  because  such  a  power  will  take  effect  in 

derogation  of  the  estate  tail :  Dae  d.  Cde  v.  Goldsmith  (A)  ;  Seale 

(a)  1  East,  229.  (6)  4  T.  K.  82. 

(e)  5  Bast,  547-  (<0  1  Beav.  100. 

(0  I  B.  ft  Ad.  944.  (/)  2  Bligh,  1. 

(y>91>^.  ftW.  353;  8.  C.  5  Ir.  Eq.  Rep.  4T5. 
'(*)  7  Taunt.  209. 
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T.  T.  1851.  V.  Barter  (a) :  neither  will  the  power  to  jointure,  which  was  the  case 

v.— V '     in  Crofy  v.  Crofy  {b).    The  present  case  is  stronger  Uian  any  of 

wqitsitt's   those  cited.  Here  there  is  no  express  estate  for  life  given,  and  there 
ESTATE.      ^  ^  dcTise  oYor  in  case  of  the  death  of  his  son  without  lawful  issue. 

The  following  cases  were  referred  to  in  Uie  [course  of  the 
argument : — Franklin  t.  Lay  (e)  ;  Irwin  ▼.  Cuff{d) ;  BHseoe  ▼. 
Briscoe  (e) ;  Martin  v.  M^Causland  (f) ;  Phillips  ▼.  Phillips  (g) ; 
Lessee  BlackwellY,  Hale  {h);  Dekq>  v.  Hall(i)  ;  Doe  d.  Cannon  v. 
Rueastle  {k). 

Law  ^with  whom  was  Brooke),  for  Rohert  Thompson  and  wife, 
and  James  Fiddes,  the  parties  entitled  in  remainder. 

The  ohject  of  the  Commissioners  in  directing  the  present  case  to 
be  submitted  for  the  opinion  of  the  Court  was,  for  the  purpose  of 
having  the  authorities  in  this  country,  on  the  effect  of  a  gift,  to 
a  person  and  his  issue  in  such  shares  as  he  shall  appoint,  followed  by 
a  limitation  over  in  case  he  should  die  leaving  no  issue,  reviewed. 
The  cases  which  have  been  cited  on  the  construction  of  similar  limi- 
tations where  the  words  '*  heirs  "  or  *'  heirs  male  "  are  used,  do  not 
apply.  The  word  **  heirs  "  can  only  refer  to  a  series  of  persons,  as 
they  can  only  take  successively,  while  issue  may  take  collectively. 
Such  are  the  cases  of  Pierson  v.  Vickers  (I) ;  Doe  v.  Feather- 
stone  (m) ;  Doe  v.  SnUth  (n),  cited  on  the  other  side.  The  case  of 
Jesson  V.  Wright  was  decided  on  the  ground  that  an  inten^on 
was  exhibited  by  the  testator  to  embrace  all  the  issue  of  William 
Wright,  which  could  only  be  effected  by  giving  him  an  estate 
tail ;  but  that  case  only  decided  that  the  words  '*  heirs  of  the  body  " 
operate  as  words  of  limitation,  where  otherwise  the  children  cannot 

(a)  2B.  &P.  485.  "         (6)  Batty,  1. 

(0  6  Mad.  258;  8.  C.  2  Bligh,  59,  n. 

(</)  Hayes,  30.  (e)  lb.  34. 

(/)  4  Ir.  Law  Rep.  340.  {g)  10  Ir.  Eq.  Rep.  513. 

(h)  12  Ir.  Law  Bep.  531.  (t)  1  Ir.  Juxist,  312. 

(A)  19  Law  Jour.  C.  P.  100.  (0  5  East,  548. 

(m)  1  B.  &  Ad.  944.  (»)  7  T.  B.  531. 


COMMON  LAW  REPORTS.  637 

take  estates  of  inheritance.     The  words  "heirs  of  the  body"  are  T.  T.  1851. 

CommtmPleas. 
technical  words  and  have  a  particular  signification;  "issne,"  on     ">— — v ' 

In  re 

the  other  hand,  is  a  word  of  flexible  meaning,  and  to  be  construed    whitsitt's 
either  a  word  of  purchase  or  limitation,  as  the  apparent  object  of  the      s^^^*^ 
testator  will  be  best  effected.    If  the  gift  to  the  issue  be  sufficient 
to  give  them  the  fee  as  tenants  in  common,  the  parent  will  be 
held  to  take  only  an  estate  for  life.    In  Doe  d.  Cooper  v.  Colles  (a), 
where  the  devise  was  as  to  one  moiety  of  certain  lands  to  S. 
N.  for  life,  and  after  her  decease  to  the  issue  of  her  body  law- 
fully  begotten  and  their  heirs  for  ever,  it  was  held  that  S.  N. 
took  an  estate  for  life  with  remainder  to  her  children  as  purcha- 
sers.    In  BwmsaU  y.  2>at^  {b)  the  devise  was  of  all  the  testator's 
freehold  and  leasehold  estates  to  B.,  and  the  issue  of  her  body  as 
tenants  in  common ;  but  in  default  of  such  issue,  or  being  such, 
if  they  should  all  die  under  twenty-one  and  without  leaving  issue, 
then  over,  it  was  held  that  B.  took  an  estate  for  life,  with  con- 
tingent remainders  to  her  children  in  fee ;  the  word  "  estates " 
being  sufficient  to  give  the  issue  an  estate  of  inheritance.     This  dis- 
tinction will  be  found  to  be  established  by  a  series  of  decisions : 
Doe  d.  Oilman  v.  Elvejf  (c) ;  Lees  v.  Mosely  (d) ;    Greenwood  v. 
Rothwell(e)y  and  SkUer  v.  Dangerfield  (f).   In  Merest  v.  James  (g) 
the  limitation  over  was  in  default  of  such  issue,  or  in  case  none  of 
such  issue  should  live  to  attain  the  age  of  twenty-one^  which  latter 
words  were  held  sufficient  to  give  the  fee  to  the  issue.    In  Crozier 
V.  Crozier  (h)  the  power  of  appointment  enabled  the  tenant  for  life 
to  appoint  the  inheritance,  and  it  was  held  that  in  default  of 
appointment  the  objects  of  the  power  took  the  fee.    In  Montgomery 
V.  Montgomery  (t)  the  description  of  the  subject  of  the  devise  car- 
ried the  fee  to  the  issue.  The  only  cases  cited  on  the  other  side  which 
conflict  with  this  rule  are  Doe  v.  Applin  (k)  and  Doe  v.  Cooper(l)  ; 

(a)  4  T.  R.  294.  (6)  1  B.  &  P.  215. 

(c)  4  East,  313.  (<Q  1  Y.  &  C.  589. 

(e)  5  M.  &  G.  628.  (/)  15  M.  ft  W,  263. 

{g)  1  Br.  ft  B.  484.  (A)  5  Ir.  Eq.  Rep.  415. 

(0  8  It.  Eq.  Rep.  740.  (A)  4  T.  R.  82. 

(0  1  East,  229. 
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T.  T.  1861 .  but  both  Aem  casea  were  cleoid«d  at  a  time  whan  the  words  '*  all  m^ 
V.  1-^    — >  *  freekold  estate  at  A,  or  my  messuages  and  lands  at  A*"  wore  held 

wsitsttt's  '^  ^  carry  the  inheritance,;  and  also  on  the  doctrine  which  has 
siTATB.  been  Qorrcted  bj  later  authorities^  that  (kxms  remainders  could  not  be 
implied  between  more  than  two  $  and  this  will  be  found  to  expkin 
these  dedaions*  In  the  oase  of  X>o«  d.  Conneii  v.  Ru€a^l«(a)y  oted 
on  the  other  side,  the  words  were  not  sufficient  to  cany  the  inheri- 
tance to  the  children. 

But  seoendly,  even  assuming  a  devise  to  a  man  with  remainder  to 
his  issue,  as  tenants  in  common,  would  not  of  itself  make  the  issue 
take  as  purchasers ;  yet  in  a  case  where  there  is  no  gift  to  the  iaane» 
except  that  implied  firom  a  power  of  iqppointment^  the  estate  can 
only  be  implied  in  favour  of  the  objects  of  the  power.  In  Tmyet 
V.  Gauni  (b)  the  testator  devised  a  term  of  years  to  his  son  Henry 
for  life,  and«after  his  decease  to  such  of  the  issue  of  the  said 
Henry  as  he  should  appoint,  and  in  case  Henry  should  die  with- 
out  issue,  then  over ;  it  was  held  that  the  words  **  sueh  issue  * 
must  apply  to  issue  such  as  Henry  could  appoint  to^  and  that  it 
referred  to  issue  living  at  his  death.  The  same  doctrine  has  been 
affirmed  in  Hockfy  v.  Mawb^  (c) ;  Kmmedy  v.  Kirngston  {t^  \ 
Walsh  V.  WaUinffitr(e) ;  KevUn^  v.  KMoHf^Q)'*  Bruee  ▼.  Am- 
bridgt  {g\,  In  the  present  case  there  is  no  gift  to  the  issue  except 
that  to  be  implied  from  the  power  of  ai^tntmenC  It  is  suffident  for 

• 

our  puipose  to  show  that  "  issue  "  does  not  mean  issue  indefinitely, 
but  only  such  issue  aa  could  have  taken  under  an  ezareise  of  the 
power  of  appointment,  that  isi  issue  living  at  the  death. 

Thirdly  where  there  is  only  a  gift  to  a  limited  class  ef  iasue^  the 
devise  over  must  be  restrioted  to  that  elaas.  Mr.  •XamMi%  ik  his 
TrmOiu  on  WilU,  vol  2,  p.  460,  introduces  the  doowsML  of  tins 
question  iu  the  ftillowiiig  werda  :<^*^  Another  daas  o£  cases  noQeasvy 
"  to  be  noticed  is  where  the  words  importing  a  failure  of  issue  are 
*'  preceded  by  a  power  implying  in  default  of  appointment  a  gift  to 

(•)  laUw  Jeur.  N.  S.»  C.  P.  100.      (6)  1  P.  Wna  m^ 
(e)  I  Vqs.  jim.  143.  (d)  %  Jac.  &  W.  491. 

(e)  2R.  &SL76.  (/>  lLL4a.<eiiii>.F)niket,29]. 

(ff)  1  Br.  &  Bing.  123. 
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"the  issne  of  the  donee,  living  at  his  death;  in  this  situation  the  T.  T.  Id51. 
*^  words  are  evidently  referential ;"  and  this  view  is  sttdtained  by  tbe     v....-.^.^.^  ' 
cases  of  Learning  ▼•  SherrtUi  (a),  and  in  Ellieombe  r.  Oomperiz  (b).    wfii1?siirt'8 
The  rule  is  thus  laid  down  by  Lord  Cottenham : — "  Suppose  prori-     BSt  atie.  , 
"  sion  is  made  for  certain  members  of  a  class  answering  a  particular 
**  description,  and  then  a  gift  over  is  made  upon  the  failure  of  the 
**  dass ;  if  it  be  clear  that  the  whole  of  the  class  were  not  to  take, 
"  the  gift  over,  though  made  to  depend  upon  the  failure  of  the 
^*  whole  class,  will  be  construed  to  depend  upon  the  failure  of  that 
description  of  the  class  who  were  to  take.    And  on  the  other  hand) 
if  it  appear  that  all  the  class  were  intended  to  take,  though  some 
only  are  enumerated,  and  the  gift  over  be  upon  the  failure  of  the 
^*  whole  class,  the  Court  will  adopt  such  a  construction  as  will  extend 
^'  the  benefit  in  the  best  way  the  law  will  admit  to  the  whole  class." 
With  regard  to  the  other  cases  which  have  been  cited  they  are 
capable  of  explanation.  The  case  of  Crofy  v.  Crofy  was  decided  very 
shortly  after  Jesson  v.  Wright,  and  under  an  erroneous  impression 
that  the  words  "  issue  "  and  "  heirs  of  the  body  "  were  of  the  same 
import;  and  that  case  is  moreover  distinguishable  in  these  particu-> 
lars— first,  the  lands  were    devised  merely  by  local  description, 
the  word  **  estate "  not  being  used ;  and  secondly,  the  power  was 
only  to  appoint  "  in  such  proportions  "  as  the  donee  should  think 
proper.     The  cases  of  Irtain  v.  Cktjff^  and  Briscoe  v.  Briscoe  are 
distinguishable,  inasmuch  as  the  words  there  would  have  given  an 
estate  in  joint  tenancy  to  the  issue — a  circumstance  which  has  been 
held  to  create  a  presumption  that  they  were  not  intended  to  take  as 
purchasers:  Boe  d.  Dodson  v.  Grew{e)\  King  v.  Btsrehall (d). 
The  judgment  of  the  Lobd  Chief  Justice  in  Martin  v*  WCaus- 
land  is  altogether  founded  on  the  authority  of  cases  in  which  the 
words  were  '*  heirs  of  the  body."  In  the  cases,  of  Phillips  v.  Phillips 
and  Lessee  Blackwall  v.  Hale  the  words  were  ''  heirs  male ; "  and 
the  last  case  referred  to  in  behalf  of  the  petitioner,  Delc^  v.  Hall(e\ 
cannot  be  considered  as  an  authority,  for  several  reasons.    The  gift 

(a)  2  Hire,  14.  (6)  3  M.  &.  C.  1^7. 

(c)  TTil.  272.  (<Q  1  Eden.  424  ;  S.  C.  AmbL  379. 

(e)  1  It.  Jurist,  312. 
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T.  T.J  1851.  to  the  iasue  in  that  case  was  express.    There  were  no  words  saf- 
\^^^  ■  ^/ '  ficient  to  carry  the  fee  to  the  issue ;  and  lastly  it  was  founded  upon 
whitsitt's  those  authorities  which  this  Court  is  now  called  on  to  review. 
ESTATE.     The  following  authorities  were  cited  in  the  course  of  the  argu- 
ment :  Keify  v.  Fowler  (a) ;  Eno  v.  Eno  (b)  ;   Mone^pent^  v. 
Bering  {c)\  Ttteker  y.  Baker  (d)\  2  Sugden  on  Powers^  6th  ed., 
p.  267 ;  LetvtM  on  Perpetuity^  p.  349* 

Button,  in  reply,  cited  Tomlinton  v.  Bighton  {e) ;  Rex  v.  Marquis 
of  Stafford  (f) ;  Campbell  v.  Bar  ding  (g) ;  Martin  ▼.  Swannell  (A) ; 
Simmons  v.  Simmons  (t). 


June  17.  The  Court  afterwards  sent  the  following  certificate : — 

"We  have  heard  this  case  argued  by  Counsel  on  behalf  of  Henry 
Thompson  the  petitioner  and  of  Robert  Thompson  and  Isabella  his 
wife,  and  James  Fiddes,  and  have  considered  it,  and  are  of  opinion 
that  the  said  Joseph  Whitsitt,  under  the  wiU  of  his  father,  Joseph 
Whitsitt  deceased,  in  the  said  case  stated,  took  an  estate  tail  in  the 
lands  and  premises  held  by  the  said  Joseph  Whitsitt  deceased,  in  fee- 
simple,  and  comprised  in  the  petitioner's  mortgage  of  the  27th  of 
July  1848.  We  are  also  of  opinion  that  the  said  Joseph  Whitsitt^ 
the  owner  under  the  said  will,  took  an  estate  in  quasi  tail  in  the 
lands  and  premises  held  by  his  father,  under  lease  for  lives  renew- 
able for  ever,  and  also  comprised  in  the  petitioner's  said  mortgage  of 
the  27th  of  July  1848.  We  are  also  of  opinion  that  the  said  Henry 
Thompson,  the  mortgagee  under  the  mortgage  of  the  27th  of  July 
1 848,  took  an  estate  in  fee-simple  in  the  fee-simple  lands  therein 
comprised,  and  an  estate  in  quasi  fee-simple  in  the  lands  and  pre- 
mises therein  comprised,  held  under  lease  for  lives  renewable  for 
ever,  subsequent  to  the  disentailing  deed  of  the  11th  of  June  1841. 

James  Hekrt  Monahan.    Robert  Tobxsns. 
W.  Ball.  J.  D.  Jackson." 

(a)  3  B.  P.  C.  299.  (6)  6  Hare,  171. 

(c)  7  Hare,  56a  (</)  11  Ir.  Eq.  Bep.  IM. 

(€)  1  P.  Wnw.  149.  (/)  7  Bast,  521. 

^)  2  B.  ft  M.  390.  (A)  2  Bear.  249. 

(0  8  Sim.  22. 
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T.  T.  1851. 

Court  of 
Crim.  Appeal, 


COURT  OF  CRIMINAL   APPEAL.* 


THE  QUEEN  v.  JOHNSTON. 


May  7. 


FoBGERT. — The  following  case  was  reserved  for  the  consideration  An  indict- 

,    _  ment  ohaiged 

of  this  Coart  bj  Monahan,  C.  J.,  from  the  Spring  Assizes  of  1861,  the   prisoner 

for  the  county  of  Fermanagh.  ^e    foU^fg 

The  case  stated  that  Thomas  Johnston  was  tried  at  the  last  Assizes  receipt  :— 

for  th^  county  of  Fermanagh,  on  an  indictment  containing  three  llw^^hl  e^ 

counts.  ceiyed   from 

the  Lowthers- 
The  first  count  charged  that  the  prisoner,  on  the  14th  of  January,  town  Union 

14th  of  the  Qu«en,  at  Lowtherstown,  in  said  county,  feloniously  did  sterling,  which 

IB    nl&iced    to 

falsely  make,  forge  and  alter  a  certain  accountable  receipt  for  money,  the  credit  of 
with  intent  to  defraud  the  Guardians  of  the  poor  of  the  Low-  ^^  thT^Sl- 
therstown   union,  against   the  peace  and  statute,  &c.,  which   said  ^^    Banlang 

accountable  receipt  for  money  was  as  follows  : —  ^^' — S-  „^» 

with  intent  to 
"Ulster  Bank. — No.  1.  defrand   the 

"  Enmskfflen.  14th  January  1851.     S^^f  j,^/ 

"We  have  received  from  the  Lowtherstown  union  four  pounds  Lowtherstown 

nnion.     In    a 

**  Sterling,  which  is  placed  to  the  credit  of  their  account  with  the  second    connt 

the    prisoner 

"Ulster  Banking  Company.  was   charged 

with  the  utter- 
"  £40.  "  S.  Clark,  Manager.  ing  and  puh- 

**  Entered. — A.  H.  Stockdale."  receipt  as 

tme. 
At  the  trial  it  appeared  that  the  prisoner  was  a  poor-rate  collector  of  the  union, 
and  that  it  was  his  duty,  at  the  time  laid  in  the  indictment,  to  have  lodged  with  the 
Ubter  Banking  Company,  who  were  the  Treasurers  of  the  L.  union,  a  sum  of  £40 
to  the  credit  of  the  union.  The  Bank  furnished  weeklr  to  the  derk  of  the  union 
an  account  of  the  sums  lodged  bj  the  collectors,  for  which  lodgment  the  clerk,  in 
auditing  their  accounts,  gave  them  credit.  It  was  also  proved  that  the  sum  actnaUj 
lodged  bj  the  prisoner  was  only  £4,  but  that  he  produced  the  receipt  to  the  clerk  of 
the  union  as  a  receipt  for  £40,  alleging  that  he  had  lodged  that  sum  in  the  Bank, 
and  that  the  word  "  four"  was  put  in  ue  body  of  the  receipt  through  the  mistake  of 
the  Bank  clerk.  The  jury  found  that  the  prisoner  altered  and  uttered  the  receipt 
with  intent  to  defraud  the  Guardians.  Held,  that  the  conviction  was  right,  tliis 
being  an  accountable  receipt  ¥dthin  the  meaning  of  the  Act  39  G.  "3,  c.  63,  and  the 
prisoner  having  made  the  alteration  in  a  material  part,  calculated  to  deceive  the 
derk  of  the  union. 

*  Blackbubne,  C.  J. ;  Monahan,  C.  J. ;  Torbens,  J. ;  Ball,  J. ;  Jack- 
son, J.,  and  MooRE,  J.,  presiding. 

VOL.    1.  81    JL 
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T.  T.  1861.       The  second  count  charged  the  prisoner  with  feloniously  uttering 

Crim.  Appeal,  ^^^  publishing  as  true  a  certain  other  false,  forged   and  altered 

THE  QUEEN  accountable  receipt  for  money — [setting  forth  the  same  as  in  the  first 

^*  count,  and  with  like  intent]. 

JOHNSTON. 

The  third  count  charged  the  prisoner  with  feloniously  uttering 
and  putting  off  a  certain  other  false,  forged  and  altered  accountable 
receipt  for  money,  with  like  intent  as  in  other  counts ;  but  not 
setting  forth  the  document. 

The  prisoner  pleaded  not  guilty. 

The  first  witness  for  the  Crown,  Christopher  Graham,  clerk  of  the 
union,  stated,  that  the  prisoner  was  in  the  month  of  January  last  a 
poor-rate  collector  of  said  union,  and  as  such  should,  at  that  time^ 
have  lodged  about  £40  in  the  Ulster  Bank,  who  were  the  Treasurers 
of  the  union ;  that  on  the  15th  of  Janaary,  the  prisoner  stated  to  the 
witness  as  such  clerk  at  his  office  in  the  poor-house  that  he  had  lodged 
the  £40  in  the  Bank  the  day  before,  and  he  produced  and  gave  to 
witness  the  receipt  which  was  produced  as  a  receipt  for  the  sum  of 
£40.^ — [The  receipt  produced  was  as  set  out  in  the  first  and  second 
counts.] — Witness  stated  that  he  had    previously  that   morning 
received  from  the  Bank  their  usual  weekly  accounts,  by  which  it 
appeared  that  the  prisoner  had  lodged  only  £4,  and  when  the  pri- 
soner stated  that  it  was  a  receipt  for  £40  witness  pointed  out  to 
him  the  word  '*  four  "  in  the  body  of  the  receipt,  and  stated  it  was 
a  receipt  only  for  four  pounds,  and  that  that  must  be  all  he  lodged. 
The  prisoner  persisted  in  asserting  that  it  was  a  receipt  for  £40 ;  that 
that  was  the  sum  he  lodged ;  that  it  was  a  mistake  of  the  Bank  clerk 
to  put  '^  four  "  in  the  body  of  the  receipt ;  that  the  proper  sum  was 
in  the  margin :  and  in  corroboration  of  this  he  pointed  out  that  on 
the  back  of  the  receipt,  in  which  the  different  electoral  divisiona 
were  named,  on  account  of  which  sums  were  lodged,  that  the  several 
items  of  the  £40  were  specified.     The  entry  on  the  back  of  the 
receipt  was  as  follows : — 

Clonelly  Electoral  Division  ...  ...  ...      £6    2    5 

Dromore  Electoral  DiyiBion  ...  ...  ...       16    1    7 

Tubbrea  Electoral  Dirisioii  ...      17  16    0 

£40    0    0 
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Witness  stated  that  the  indorsement  purported  to  be  in  the  hand-  T.  T.  1851. 

Court  of 
writing  of  one  of  the  Bank  clerks,  and  was  to  show  the  component  Crim.  Appeal 

parts  of  the  £40,  and  the  different  electoral  divisions  on  account  of  j,^^  queen 

which  it  was  paid.     This  witness  on  his  cross-examination  stated  ^' 

JOHNSTON. 

that  the  Bank  furnished  weekly  accounts,  showing  the  sums  lodged 
by  each  collector,  and  it  was  from  their  account  so  furnished  that 
the  collectors  got  credit  in  their  accounts  with  the  union. 

Two  clerks  from  the  Bank  proved  that  the  sum  lodged  was  £4  ; 
that  when  the  receipt  left  the  Bank  it  was  a  receipt  for  that  sum ; 
that  the  £4'  in  the  margin  was  altered  to  £40,  and  that  the  indorse- 
ment on  the  back  of  the  receipt  was  altered  in  the  following 
particulars : — 

£12    5  altered  to  £6    2    5 

<L  A  f  •••  ftfts  •«•  •«•  XO  M.  I 

1  16    0  ...  ...  ...  ...     17  16    0 


£4    0    0  £40    0    0 

When  the  receipt  was  given  to  the  prisoner,  the  indorsement 
showed  the  particular  electoral  divisions  on  account  of  which  the 
sums  making  together  £4  were  paid ;  when  the  receipt  was  given  by 
the  prisoner  to  the  clerk  of  the  union,  the  indorsement  showed  how 
the  £40  was  made  up. 

For  the  defence  a  witness  was  examined  who  stated  that  he  had 
been  clerk  of  the  union,  and  that  the  practice  always  had  been  and 
was,  to  give  the  collectors  credit  for  the  Bank  accounts,  and  that  the 
receipts  were  never  referred  to. 

Counsel  for  the  prisoner  submitted  that  as  the  prisoner  could, 
according  to  the  evidence,  get  credit  only  for  the  sums  stated  ^inHhe 
account,  and  not  for  the  amount  of  the  receipt,  it  was  not  a  receipt 
within  the  meaning  of  the  statute  or  indictment.  He  also  contended 
that  as  the  receipt  was  not  altered  in  the  body,  it  was  still  a  receipt 
only  for  four  pounds,  and  therefore  that  the  prisoner  ought  not  be 
found  guilty ;  but  that  an  acquittal  should  be  directed. 

The  learned  Judge  left  the  case  to  the  jury,  who  found  the  pri- 
soner guilty,  stating  with  their  finding  that  he  had  made  the  altera- 
tion and  uttered  the  receipt  with  the  fraudulent  intent  averred.  The 
Judge  did  not  sentence  the  prisoner;  but  reserved  the   question 
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T.  T.  1 86 1 .  whether  the  alteration  made  by  the  prisoner  rendered  him  liable  to 

Court  of 
Crim,  Appeal,  be  convicted  on  the  indictment  ? 

THE    QITEEN 

^*  Eobert  Johnston^  for  the  priBoner. 

JOHNSTON. 

This  indictment  is  framed  under  the  39  G.  3,  c.  63  s.  1,  which 
enacts : — '*  That  if  any  person  from  and  after  the  passing  of  this 
"Act  shall  falsely  make,  alter,  forge  or  counterfeit,  or  cause  or 
''procure  to  be  falsely  made,  altered,  forged  or  counterfeited,  or 
'*  willingly  act,  aid  or  assist  in  the  false  making,  altering,  forging 
''or  counterfeiting  any  promissory   note,   or   any   assignment  or 
"indorsement  of  any   promissory  note,  &c.,  or  any  accountable 
"  receipt,  acquittance   or  discharge  for  rent,  or   other  considera- 
"tion,  &C.,  or  shall  falsely  alter,  or  shall  cause  or  procure  to  be 
"  falsely  altered,  or  shall  willingly  act,  aid  or  assist  in  the  falsely 
"  altering  the  number,  principal  sum,  or  any  part  of  such  note 
"  or  assignment,  or  indorsement  thereof,  bill  of  exchange  or  accept- 
"  ance,  or  assignment,  or  indorsement  thereof,  accountable  receipt, 
"or  any  receipt,  acquittance  or  discharge  for  rent,  or  other  con- 
"sideration,  or  any  note,  bill,    or  other  security  for  payment  of 
"  money,  &c.,  or  order  for  the  payment  of  money,  or  for  procuring 
"  or  giving  credit,  with  intention  to  defraud  any  person  or  persons, 
"  bodies  politic  or  corporate  whatsoever,  or  shall  utter  or  publish  as 
"true  any  false,  forged,  altered  or  counterfeited  promissory  note, 
"&c.,   or   any   accountable    receipt,   acquittance  or  discharge  for 
"  rent,  or  other  consideration,  &c.,  or  any  note,  &c.,  in  any  of  which 
"  the  number,  principal  sum  or  any  part  of  such  note  or  indorse- 
"  ment  or  assignment  thereof,  bill  of  exchange,  or  acceptance  or 
"assignment  or  indorsement   thereof,  accountable  receipt  or  any 
receipt,  acquittance  or  discharge  for  rent  or  other  consideration, 
or  any  note,  bill  or  other  security  for  payment  of  money,  &c^  shall 
"  have  been  falsely  forged,  counterfeited  or  altered  with  intention  to 
"  defraud  any  person  or  persons,  bodies  politic  or  corporate,  whatso- 
"  ever,  knowing  the  same  to  be  false,  forged,  altered  or  counterfeited, 
"  then  every  such  person  so  offending,  and  being  thereof  lawfully 
"  convicted  in  due  course  of  law,  shall  be  deemed  guilty  of  felony,** 
&c.     The  document  in  question  is  aUeged  in  the  indictment  to  be 


« 
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"an  acGouatable  receipt,''  and  the  evidence  shows  that  the  forgery  T.  T.  1861.. 

Cotwt  of 
consisted  in  the  addition  of  a  0  to  the  4  in  the  indorsement.  Cnm.  Appeal 

First  then,  as  the  tir^nsaction  was  solely  one  between  the  Bank   the  queen 

aud  the  pe«on  lodging  the  money,  and  as  the  prisoner  could  get  credit    ^^  J;^^^ 

only  for  sums  lodged  with  the  Treasarer,  this  was  not  en  accoontable 

receipt  within  the  meaning  of  the  statute.     The  receipt  did   not 

operate  to  discharge  the  collector  of  the  union  as  against  the  Guttr- 

dians ;  he  was  not  bound  to  produce  the  receipt,  nor  was  he  entitled 

to  credit  for  the  sum  mentioned  in  it,  but  <^nij  for  such  sum  as 

might  appear  by  the  Bank  book  to  have  been  lodged  by  him ;  there* 

fore  this  indictment  cannot  be  supported^  as  the  only  intent  laid  is 

to  defraud  the  Guardians  of  the  poor,  whereas  it  should'  have  b^en 

an   intent   to  defraud  the  Bank.    It   is   necessary  that  the  party 

intended   to  be  defrauded  may  be  prejudiced.      An  accountable 

receipt  can  only  be  passed  between  the]  party  receiving  money  and 

the  party  paying  it ;  but  here  the  party  was  not  bound  to  produce 

this  receipt  to  the  Guardians ;  they  gave  him  no  credit  for  it. 

MoNAHAN,  C.  J. — He  actually  tendered  it  as  a  genuine  document 
to  the  Guardians,  and  claimed  credit  for  it,  and  the  jury  have 
found  that  he  did  so  with  a  fraudulent  intention. 

Blackbubne,  C.  J. — ^Whatever  he  did,  it  is  plain  he  did  it  with 
intent  to  defraud  the  Guardians.  What  do  you  say  on  the  second 
point  ? 

Secondly,  as  this  instrument  was  not  altered  in  the  body  of  it,  it 
is  no  forgery ;  for  the  indorsement  is  no  part  of  the  receipt,  and  the 
figures  in  the  margin  are  not  an  essential  part  of  it,  and  are  fre- 
quently omitted.  Forgery  is  a  false  making  (which  includes  every 
alteration  of,  or  addition  to,  a  true  instrument),  a  making  tnalo 
animo  of  any  written  instrument  for  the  purpose  of  fraud  and  de- 
ceit (a) ;  it  must  be  such  as  is  capable  of  deceiving  a  person  of 
ordinary  observation,  and  also  it  must  be  an  alteration  in  a  material 
part.  In  Chitty  on  Bills  it  is  laid  down  that  where  a  bill  of  exchange 

(a)  2  East,  P.  C.  852. 
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T.  T.  1851.  was  made  in  figures  for  £245,  and  the  words  written  in  the  body  of 

Crim.  Appeal,  ^^  ^ere  twa hundred  pounds,  evidence  was  held  admissible  to  explain 

THE  QU2EN  the  omissiou  of  the  £45 :  Saunderson  ▼.  Piper  (a).    But  even  if 

^'  part,  it  is  not  such  a  making  as  would  deceive  a  person  of  ordinary 

johhston. 

observation  :  Rex  ▼.  Sheppard  (b). 


Smyly  and  J,  Perrtn,  for  the  Crpwn. 

As  to  the  first  point,  it  was  the  duty  of  the  clerk  of  the  union  to 
check  the  Bank  accounts  and  the  accounts  of  the  collector,  and  the 
attempt  was  made  to  deceive  him  when  so  doing  by  the  collector. 

Secondly,  the  alteration  of  the  receipt  was  in  a  material  part : 
Ellioifs  case  (c) ;  Young  v.  Grote  (d)  ;  Rex  v.  Teague  (e). 

Johnston  replied. 

BLACKBURnE,  C.  J. 

The  Court  are  unanimously  of  opinion  that  this  conviction  was 
right.  The  receipt  in  the  present  case  was  an  accountable  receipt 
within  the  meaning  of  the  statute  ;  and  the  alteration  was  a  forgery 
of  the  instrument  in  such  a  way  as  was  calculated  to  defraud  and 
deceive  the  party  to  whom  it  was  presented ;  the  conviction  there- 
fore must  be  affirmed. 

(a)  5  Bing.  N.  C.  425.  (6)  B.  &  By.  109. 

(c)  2  East,  P.  C.  951.  (d)  4  Bisg.  258. 

(€)  B.  &  Bj.  33. 
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T.  T.  1851. 

Queen's  Bench 


JOHN  O'BRIEN  v.  LEWIS  TYLEE,  and  others.* 


(Queen's  Bench.) 


June  17- 


This  was  a  case  sent  bj  the  Lord  Chancellor  for  the  opinion  of  this  In  a  memorial 

executed  by 
Court.  the  grantee  of 

A     nAAn     iti    111 

The  case  set  out  an  indenture  dated  the  15th  of  January  1803,  notnecessair 

made  between  Alexander  Shearer  of  the  one  part  and  Nicholas  j^j,^  th^t^ 

Mahon  of  the  other;  which  witnessed,  that  Alexander  Shearer,  for  ^^®^^ 

the  considerations  and  covenants  therein  mentioned,  had  demised,  pla^ofa^e 

and  thereby  did  demise,  to  Nicholas  Mahon,  in  his  actual  posses-  scribing  wit- 
•^  ness  or  wit- 

sion,  &c.,  aU  that  and  those  that  piece  of  land  known  by  the  name  of  nesses  to  it. 

8  G.lfC  15, 
Ramparts,  in  as  large  a^manner  as  the  same  was  formerly  held  by  only  appliea  to 

deeds   regis- 
the  late  Alexander  Shearer  and  his  undertenants  from  John  Bren-  teied  after  the 

death   of  the 
nan,  containing  two  acres,  one  rood  and  seyen  perches,  as  described  gnmtees. 

in  a  lease  thereof  made  to  the  said  Alexander  Shearer  (bounded  as 

therein  dsecribed) ;  and  all  that  and  those  that  piece  of  land  known 

by  the  name  Gort's  Collop,  in  as  large  a  manner  as  the  same  was 

formerly  held  by  the  said  Alexander  Shearer  and  his  undertenants 

from  Lord  Viscount  Fery,  containing  four  acres,  three  roods  and 

five  perches,  as  described  in  the  lease  thereof  made  to  the  said 

Alexander  Shearer  by  the   said  Lord  Viscount  Fery  (bounded  as 

therein  described),  situate  in  the  parish  of  St.  John  and  suburbs  of 

the  city  of  Limerick,  with  all  and  singular  the  ways,  easements,  &c. ; 

Habendum  unto  Nicholas  Mahon,  his  heirs  and  assigns,  for  three 

lives  therein  named  and  the  life  of  the  survivor,  and  such  other  life 

«8  by  virtue  of  a  covenant  for  renewal  should  be  thereto  added,  at 

the  yearly  rent  of  £89.  8s.  9d.     The  indenture  contained  a  power  of 

distress  and  re-entry  on  the  non-payment  of  the  rent,  and  a  covenant 

by  Alexander  Shearer  to  renew  on  the  dropping  of  the  lives,  on  the 

payment  of  a  pepper-corn  if  demanded  on  the  falling  of  each  life. 

*  Coram  Blacxbubnb,  C.  J.,  and  Cbampton,  J. 
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T.  T.  1861.  It  contained  covenants  bj  Nicholas  Mahon  for  himself,  his  heirs  and 

QiMeii  $  Btwm  ,  111 

assigns,  to  pay  the  rent,  and  to  keep  the  premises  m  tenantable 

repair,  and  a  further  covenant  by  Alexander  Shearer  for  peaceable 

possession ;  and  also  that  it  might  be  lawful  for  Nicholas  Mahon, 

his  heirs  or  ttsigns,  to  surrender  the  premises  to  Alexander  Shearer, 

his  heirs  or  assigns,  on  the  1st  day  of  May  in  any  year  during  the 

said  term,  upon  giving  twelve  months'  notice  of  the  intention  to 

surrender,  and  leaving  the  premises  in  tenantable  order. 

This  deed  was  executed  by  Alexander  Shearer  'and  Nichobs 
Mahon  in  presence  of  William  Crowe  and  Thomas  Alexander 
Hems  worth  on  the  day  of  its  date ;  and  on  the  12th  of  May  1613,  a 
memorial  purporting  to  be  a  memorial  of  said  lease  was  lodged  in 
the  office  for  the  registry  of  deeds  with  the  Registrar  appointed  for 
that  purpose,  pursuant  to  the  statute  in  that  ease  provided,  and  was 
by  him  filed,  entered  and  placed  upon  record  in  the  said  office,  and 
said  original  lease  was  produced  to  him  at  the  time  of  entering  such 
memorial.  The  following  certificate  of  rigistration  was  by  him 
indorsed  upon  the  said  original  lease  on  the  day  and  y«ar  last  men- 
tioned, and  was  signed  by  him  when  so  indorsed,  and  the  said 
memorial  was  numbered  and  the  day  of  registry  entered  thereon. 

**  A  memorial  of  the  within  deed  was  entered  in  the  Registry- 
«<offiee  va  the  city  of  Dublin  on  the  12th  of  May  1813,  at  one 
« o'clock,  in  B.  €499  p*  20,  No.  464,918;  and  the  execution  of  said 
*'  deed  and  memorial  was  duly  proved,  pui^suant  to  an  Act  of  Parlia- 
"  ment  in  that  case  made  and  provided." — John  GmPFnr ,  Depo^ 
'' Registrar.— Fees  5&  lid." 

The  memorial  was  under  the  hand  and  seal  of  Nicholas  Mahon, 
and  was  signed  and  sealed  by  him  in  presence  of,  and  was  attested 
by,  the  said  William  Crowe,  and  by  Edmond  Moroney  and  James 
Conway ;  and  an  affidavit  was  made  by  said  William  Crowe,  and 
sworn  by  him  before  James  Wall  hereinafter  mentioned,  and  was 
subscribed  to  and  at  foot  of  said  memorial  and  affidavit ;  and  said 
memorial  and  affidavit  are  in  the  words  and  figures  following: — 

**246.  663,  91,  454,918. 

'*  To  ihtf  Begistrar  appointed  by  Act  of  Parliament  for  Registering  Deeda, 

'*  Conyejances  and  soforth. 

"  A  memorial  of  an  indented  deed  of  release  bearing  date  the  15th 
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^'.day  of  January,  a.d.  1803,  made  between  Alexander  Shearer  of  P.  T.  1851. 

.  Queen's  Bench 

''Kensington  in  the  Kingdom  of  Great  Britain,  Esq.,  of  the  one 

"  part,  and  Nicholas  Mahon  of  the  city  of  Limerick,  Esq.,  of  the 

'^  other  part,  whereby  the  said  Alexander  Shearer,  for  the  considera- 

"  tions  therein  mentioned,  did  demise  and  set  unto  the  said  Nicholas 

'*  Mahon  all  that  and  those  that  piece  of  land  commonly  called  and 

''  known  by  the  name  of  the  Ramparts,  in  as  large  and  ample  a 

"  manner,  and  to  and  with  the  said  meres  and  bounds  and  descrip- 

'*  tions  as  the  same  was  formerly  held  by  the  late  Alexander  Shearer, 

''Esq.,  M.D.,  and  his  undertenants,  from  John  Brennan,  containing 

"  two  acres,-  one  rood  and  seven  perches,  as  described  in  the  lease 

"thereof  made  to   the  said  Alexander  Shearer,  M.D.,  bounded  on 

"  the  east  by  John's  Chapel,  on  the  west  by  the  lands  of  Gort's 

"  Collop,  on  the  north  by  John  Brennan's  waste  plot  and  part  of 

"  Lord  Pery's  ground,  and  on  the  south  by  Mr.  Taylor's  holding  and 

"  Gort's  Collop ;  and  also  all  that  piece  of  said  land  known  by  the 

"  name  of  Gort's  Collop,  in  as  large  and  ample  manner,  and  to  and 

"  with  the  same  meres  and  bounds  and  descriptions  as  the  same 

"were  formerly  held  by  the  said  Alexander  Shearer,  M.D.,  and  his' 

"undertenants,  from  Lord  Viscount  Pery,  containing  four   acres, 

"  three  roods  and  fiye  perches,  as  described  in  the  lease  thereof  made 

"  to  the  said  Alexander  Shearer  by  the  said  Lord  Viscount  Pery, 

"  bounded  on  the  east  by  Father  Davy's  Lane,  on  the  west  by  the 

"  Old  Windmill  Road,   and  the  north  by  the  Ramparts  and  Old 

"  Mass  Lane  ;  which  said  lands  and  premises  are  more  particularly 

"  described  on  the  map  thereof  thereunto  annexed,  and  situate,  lying 

"  and  being  in  the  parish  of  St.   John  and  suburbs  of  the  city  of 

"  Limerick :  to  hold  unto  the  said  Nicholas  Mahon,  his  heirs,  ezecu- 

"  tors,  administrators  and  assigns,  for  and  during  the  lives  and  life 

"of  Nicholas  Henry  Mahon,  Henry  D'Esterre  Mahon  and  Mary 

"  Margaret  Mahon,  three  children   of  said   Nicholas   Mahon  the 

"  lessee,  and  the  survivor  and  longest  liver  of  them,  with  covenant 

"  for  perpetual  renewal  of  said  demise,  at  and  subject  to  the  yearly 

"  rent  of  £89-  8s.  9d.,  and  to  a  pepper-corn  fine  ;  which  said  deed 

"was  duly  executed  by  the  said  Alexander  Shearer  and  Nicholas 

"  Mahon  respectively,  in   the   presence  of,   and  is  witnessed  by, 
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T.  T.  1851.  "  WiUiam  Crowe  of  the  city  of  Limerick,  writing  clerk,  and  Thomas 
^'  Alexander  Hewsworth  of  the  city  of  Limerick,  Esq. ;  and  this  me- 
"  morial,  as  to  the  execution  thereof  by  the  said  Nicholas  Mahon, 
"  is  also  witnessed —  "  Nicholas  Mahon  (Seal). 

"  Signed  and  sealed  by  the  said  Nicholas  Mahon  in  presence  of 
"William  Crowe. 
"Edmond  Mobont. 
"James  Cohway." 
"  The  above-named  William  Crowe,  aged  upwards  of  forty  years, 
"  maketh  oath  and  saith  he  is  a  subscribing  witness  to  the  original 
"  deed,  whereof  the  above  is  a  memorial,  and  also  to  said  memorial : 
"saith  he  saw  the  said  deed  duly  executed  by  the  above-named 
"  Alexander  Shearer  and  Nicholas  Mahon  respectively,  the  perfecting 
"  parties  thereto ;  saith  he  also  saw  the  memorial  duly  executed  by 
"the  said  Nicholas  Mahon,  and  that  the  name  so  subscribed  as  a 
"  witness  to  said  deed  and  memorial  respectively  is  this  deponent's 
"proper  name  and  handwriting.  "William  Crowe. 

"  Sworn  before  me  in  the  city  of  Limerick  the  1st  day  of 
"  May  1<813,  a  Commissioner  of  said  Court  for  Receiving 
"  Affidavits  in  said  city  ;  and  I  know  the  deponent. 

"J.  Wall. 

'*  Registered  the  12th  of  May  1813.'* 


At  the  time  when  the  said  affidavit  was  sworn  and  the  said  me- 
morial was  placed  upon  the  registry,  James  Wall  therein  named 
was  a  Commissioner  duly  appointed  and  authorised  pursuant  to  the 
statute  25  G,  3,  c.  36,  to  take  the  said  affidavit  attached  to  said 
memorial. 

The  opinion  of  the  Court  was  requested  on  the  following  ques- 
tion : — "  Whether  the  said  lease  of  the  15th  of  January  1803  has 
been  sufficiently  and  properly  registered?" 


T,  Gahoay  (with  him  SerjeatU  O'Brien),  in  support  of  the 
memorial. 

This  memorial  was  lodged  with  the  Registrar  on  the  12th  of 
May  1813,  and  the  original  must  have  been  produced  at  that 
time ;  it  is  signed  and  sealed  by  Nicholas  Mahon  the  lessee  in  pre- 
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sence  of  William  Crowe.    It  is  objected  that  the  memorial  only  T.  T.  1851. 

Stated  the  date  of  the  lease,  and  that  under  8  6r.  1,  c.  15,  the  wit-  ^^^^ 

nesses'  names  and  their  places  of  abode  should  be  stated ;  but  the 

answer  to  the  objection  is,  that  8  G^.  1  does  not  refer  to  the  class  of 

deeds  of  which  this  is  one.     The  preamble  of  8  6.  1,  c.  15,  says : — 

^*  Whereas  by  an  Act  of  Parliament  made  in  this  kingdom  in  the 

*^  sixth  year  of  the  reign  of  her  late  Majesty  Queen  Anne,  intituled 

" '  An  Act  for  Publick  Registering  of  all  Deeds,  Conyeyances  and 

" '  Wills  that  shall  be  made  of  any  honours,  manors,  lands,  tene- 

"ments  and  hereditaments,'  it  is  amongst  other  things  enacted 

*'  [reciting  the  6th  section  of  6  Anne\  ;  and  whereas  a  doubt  hath 

*'  arisen  whether,  in  case  of  the  death  of  the  immediate  grantee  or 

*'  grantees  in  any  such  deed  or  conveyance  before  his,  her  or  their 

"having  duly  executed  a  memorial,  the  execution  of  a  memorial 

^'  by  the  heirs,  executors,  administrators  or  assigns  of  such  grantee 

*'  or  grantees  be  sufficient,  in  order  to  the  entering  and  registering 

*^  such  memorial,  within  the  intent  and  meaning  of  the  said  recited 

"Act,  &C.,  for  remedy  whereof  be  it  declared  and  enacted."    It 

then  provides  that  grantees  or  devisees  dying  before  they  execute  a 

memorial,  their  heirs,  executors,  &c.,  may  sign  and  seal  a  memorial ; 

and  that  in  all  memorials  thereafter  to  be  signed  and  sealed,  the 

place  of  abode  of  the  subscribing  witness  or  witnesses  to  such 

memorial,  who  is  not  a  subscribing  witness  to  such  deed  or  deeds, 

conveyance  or  conveyances,  will  or  wills,  shall  be  inserted  in  said 

memorial. 

That  statute  is  only  directory,  and  was  not  to  extend  the  benefit 
of  6  Anne  to  the  representatives  of  grantees  of  deeds. — [Cramp- 
ton,  J.  Does  the  word  **all"  apply  to  all  deeds,  or  merely  to 
those  referred  to  in  the  preamble  ?] — Only  to  those  in  the  preamble ; 
for  it  was  with  that  particular  class  of  deeds  the  Legislature  was 
dealing,  and  the  words  ''for  remedy  whereof"  govern  the  statute: 
Crespigny  v.  Wiitenoom  (a).  Buller,  J.,  in  that  case  observes  that 
although  the  preamble  cannot  control  the  enacting  part  of  a  statute, 
which  is  expressed  in  clear  and  unambiguous  terms,  yet  if  any  doubt 
arises  on  the  words  of    the  enacting  part,  the  preamble  may  be 


(a)  4  T.  R.  793. 
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T.  T.  1851.  resorted  to  to  explain  it  ;   and  in  Eman^tel  y.  Constable  (a),  the 
^  '  Master  of  the  Rolls  (Sir  John  Leach)  saja,  in  giving  judgment : — 

''  I  agree  that  the  preamble  of  a  statute  cannot  control  a  clear  and 
"  express  enactment ;  but  the  plain  intent  of  the  Legislature  is 
''expressed  in  the  preamble,  and  the  nature  of  the  mischief  which 
"  is  sought  to  be  remedied  maj  serve  to  give  a  definite  and  qualified 
**  meaning  to  indefinite  and  general  terms." — [BLACKBimifE,  C.  J. 
There  appears  to  be  no  addition  to  the  witnesses'  names  in  the  lease 
itself.] — The  omission  of  them  in  the  memorial  will  not  vitiate  it : 
Bennett  v.  Daniel  (b) ;  Morris  v.  Mellin  (e).    These  were  cases  in 
which  the  section  of  an  Act  of  Parliament  required  the  defeasance 
and  a  warrant  of  attorney  to  be  written  on  paper  or  parchment  on 
which  the  instrument  itself  was  written ;  and  the  Court  held  that 
that  section  onlj  applied  to  such  warrant  as  fell  within  the  previous 
section  of  the  Act,  and  did  not  include  every  warrant  of  attomej. 
The  title  of  the  Act  in  those  cases  was,  '*  An  Act  for  Preventing 
*'*  Frauds  upon  Creditors  upon  secret  warrants  of  attorney  to  confess 
"judgment;"  and  its  preamble  recited  that  '* injustice  is  frequently 
"  done  to  creditors  by  secret  warrants  of  attorney  to  confess  judg- 
'*  ment  \"  and  yet  it  was  held  that  the  enactment  itself  was  narrower 
than  the  preamble,  and  that  the  generality  of  the  expression  at  the 
end  of  the  clause  did  not  give  the  section  ft  general  operation.     The 
object  of  the  Registry  Acts  was  the  protection  of  purchasers^  and 
the  6  Anne,  c.  2,  was  the  first  statute  giving  priority  to  deeds 
according  to  their  registry.     This  memorial  fulfils  all  the  oonditioDS 
of  that  statute  of  Anne,  and  unless  S  G.  \  repeal  that  statute,  the 
memorial  is  good.     The  6  Anne,  c  2,  s.  6,  enacts  that  all  and  every 
memorial  of  deeds  and  conveyances  to  be  registered  shall  be  put 
into  writing  on  vellum  or  parchment,  and  directed  to  the  Registrar, 
under  the  hand  and  seal  of  some  or  one  of  the  grantors,  or  some  or 
one  of  the  grantees,  his,  her  or  their  guardians  or  trtistees,  attested 
by  two  witnesses,'  one  wher^f  to  be  one  of  the  witnesses  to  the  exe- 
cution of  such  deed  or  conveyance,  which  witness  shall'  by  affidavit 
prove  the  signing  and  seaUng  of  such  memorial,  and  the  execution 


(a)  3  Rub.  438. 


(h)  10  B.  &  C.  500. 


(c)  6B.  &C.  446. 
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of  the  deed  or  convejance  mentioned  in  such  memorial,  and  the  day  T.  T.  1851. 

or  tune  of  the  delivery  of  such  memorial  to  the  Registrar  or  his      . ' 

-      ^  o'brien 

deputy. 


r. 

TYLEE. 


J.  L.  Fitzgerald  and  Thomas  Fitzgerald  (with  them  Martley 
and  Greene),  contra. 

No  reason  can  be  offered  for  the  omission  of  the  residences  of  the 
witnesses  that  would  not  equally  apply  to  the  omission  of  the  resi- 
dences of  the  parties  to  the  deed.     The  memorial  derives  no  efficacy 
because  of  its  being  placed  on  record :  Jack  d.  Rennick  ▼.  Arm' 
strong  (a).    The  B  G,  \  was  a  declaratory  enactment,  and  cannot 
therefore  be  confined  to  a  class.  It  explains  and  governs  the  6  Anne. 
— [Blackbubne,  C.  J.     The  words  "such  memorial"  refer  to  a 
particular  class.] — -The  tenor  of  8  6r.  1  shows  that  the  Legislature 
contemplated  its  provisions  to  be  of  general  application ;  and  this 
is  evident  from  the  3rd  section,  which  directs  that  the  certificates 
of  the  satisfaction  of  mortgages,  whether  executed  by  mortgagees 
or  their  representatives,  are  to  contain  the  places  of  [abode  of  the 
attesting  witnesses.^ — [CBAifPTON,  J.     These  appear  to  have  been 
in  the  contemplation  of  the  Legislature,  independent  of  the  remedial 
character  of  this  enactment,  namely,  the  death  of  ihe  parties,  and 
the  remote  period  at  which  the  memorial  may  be  executed,  and  in 
which  new  witnesses  might  be  necessary.     That  would  appear  to 
suggest  some  reason  for  a  difference  in  the  statutes.] — The  original 
provision  does  not  dispense  with  the  necessity  of  witnesses  to  the 
deed. — [Blackbubne,  C.  J.     Under  the  statute  of  Anne  the  me- 
morial may  be  executed  by  the  grantor  or  grantee  ;   and  this  latter 
Act  appears  to  apply  altogether  to  memorials  executed  by  the  repre- 
sentatives of  grantees,  and  has  nothing  to  do  with  grantors.] — The 
statute  of  Anne  is  quite  general  in  its  enactments ;  "  such  deeds " 
in  that  enactment  applies  to  all  deeds.^— [Cramfton,  J.    But  if 
it  be  limited  to  a  class,  "such*'  must  apply  to  that  class.] — The 
tendency  of  recent  decisions  has  been  to  give  full  effect  to  a  statute, 
though  there  be  not  negative  words  in  it ;  and  the  whole  policy  of 
the  registry  code  is  to  protect  purchasers,  and  to  prevent  fictitious 

(a)  1  H.  &  B.  727,  appx. 
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T.  T.  1851.  names  being  add^  to  the  memorial.    The  8  6r.  1  does  not  vitiate 

Queen'B  Beruih  «       *                                           -mm-       w 

"* — y—^^     anj  former,  but  it  provides  for  future,  registrations :  Murphy  v. 
o'bbien       _ 

Leader  (a).  The  places  of  abode  of  the  subscribing  witnesses  to 


V, 
TYLEE. 


the  memorial  should  therefore  have  been  inserted. 


Serjeant  O'Brien,  in  reply. 

The  evil  to  be  remedied  by  the  8  6r.  1  was  not  as  to  memorials 
executed  by  parties  themselves. — [Blackbubke,  C.  J.  It  appears 
to  be  a  declaratory  Act  so  far  as  it  enables  the  heir  to  execute  the 
memorial,  and  enacting  so  far  as  it  describes  the  mode  of  execution. 
Suppose  both  witnesses  to  the  deed  were  alive,  their  description 
would  not  be  necessary.  This  Act  for  the  first  time  introduces 
witnesses  foreign  to  the  original  transaction,  and  leaves  the  other 
class  just  as  they  were.] 

Cur,  ad,  vuit. 


The  Judges  gave  the  following  certificate: — 

We  have  heard  this  case  argued  by  Counsel,  and  have  considered 
it,  and  we  are  of  opinion  that  the  said  lease  of  the  1 5th  of  January 
1803  has  been  sufficiently  and  properly  registered. 

F.  Blackburne. 
P.  C.  Cramptoit. 
June  20,  1851. 


(a)  4  Ir.  Law  Bep.  139. 
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E.  T.  1851. 

CommonPleas. 


TRENCH  V.  HINDS. 
(Common  Pleas.)  April  20, 

Lefbot  moved  that  the  plea  filed  in  this  cause  on  behalf  of  the  In  an  eject- 
ment for  non- 
defendant  John  Hinds,  and  the  several  other  persons  therein  named,  payment  of 

.  ,      ,  .  -      «      .  ,     .  rri^.  .  t*      rent, where  the 

might  be  set  aside  for  irregulantj.      This  was  an  ejectment  for  attorney  acting 

non-payment  of  rent.     The  declaration   was   filed  on  the   4th  of  ^is^i  ^ad  by  * 

March  1851,  and  in  addition  to  John  Hinds  included  the  names  of  dedinhifplea 

several  other  persons.     It  appeared  from  the  affidavit  of  the  defend-  ^ms  fo^whom 

ant's  attorney  that  he  was  retained  by  John  Hinds  alone  to  defend  ^®  J^*?  ^^*, 
•^  "^  •  aathonsed    to 

the  ejectment;  that  being  absent  from  home  he  had  instructed  a  appear,  the 

Court  permit- 
professional  friend  in  town  to  act  for  him,  and  had  directed  him  ted  the  plea 

to  be  amended 
to  file  a  plea  for  John  Hinds;  and  that  this  gentleman  had  by  without  an 

^         ,  affidavit  of 

mistake  included  the  names  of  all  the  defendants  in  the  plea  ;  that  a  merits. 

consent  had  been  afterwards  furnished  to  amend  the  plea  by  con- 
fining the  defence  to  John  Hinds,*  to  which  the  plaintiff  refused  to 
accede. 

Hamilton  Smythe,  for  the  defendant  John  Hinds. 

The  notice  of  motion  is  insufficient,  for  not  specifying  the  grounds 
of  the  motion,  and  the  nature  of  the  irregularity  complained  of: 
Larkin  y.  Lawder  (a).  We  offered  to  amend  the  defence  and  to 
pay  the  plaintiff  any  costs  which  might  be  occasioned  by  our  mistake. 
The  Court  will  permit  us  to  amend.  An  affidavit  of  merits  is  not 
necessary  to  obtain  an  order  to  amend  a  plea :  MacJtey  v.  Given  {b)  ; 
Brennan  v.  Monahan  (c)  ;  Page  v.  Murphy  {d) ;  although  necessary 
where  it  is  sought  to  set  aside  a  judgment. 

Lefroy,  for  the  plaintiff. 

The  plea  in  this  case  is  irregular.  In  England  we  would  be 
entitled  as  a  matter  of  course  to  mark  judgment.    In  Jenkins  v. 

(a)  7  Ir.  Law  Bep.  227.  (6)  Ale.  &  Nap.  397. 

(c)  4  Ir.  Law  Rep.  415.  (d)  4  Ir.  Law  Bep.  417. 
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E.  T.  1851.  Creech  (a\  the  Court  refused  to  permit  the  defendant  to  amend 
bj  adding  a  plea.  In  Free  y.  Hawkins  (b)  the  defendant's  attorney, 
not  haying  receiyed  instructions  as  to  the  nature  of  the  defence, 
pleaded  a  sham  plea,  and  the  defendant  was  only  permitted  to  with- 
draw it  on  an  affidavit  of  merits ;  and  in  Riee  V.  Field  (c),  and 
Vhiacke  v.  Becker  (<Q,  where  the  plea  was  a  nullity,  the  plaintiff 
was  held  to  be  entitled  to  mark  judgment,  which  the  defendant 
would  not  be  permitted  to  vacate  without  an  affidavit  of  merits. 
In  Domville  v.  Lane  {e)  the  defendant  was  not  permitted  to  amend 
by  adding  a  plea  of  the  Statute  of  Limitations,  3  &  4  7F.  4,  c.  27, 
having  already  pleaded  several  pleas  under  which  he  could  obtain 
the  benefit  of  the  statute  8  (r.  1,  c.  4,  there  being  no  affidavit  of 
merits. 


MONAHAN,  C.  J. 

We  are  of  opinion  that  the  application  for  liberty  to  amend 
must  be  granted.  It  is  a  matter  of  great  importance  that  a  uni- 
formity should  be  observed  in  the  practice  of  the  different  Ccnirts, 
and  that  we  should  not  hastily  diepart  from  decisions  which  are  the 
same  in  substance  as  the  present  The  cases  which  have  been  cited 
in  the  course  of  the  argument  by  the  defendant's  Counsel  establish 
that  if  the  informality  be  such  as  would  render  the  plea  demurrable, 
the  defendant,  in  case  the  plea  be  specially  demurred  to,  will  be 
allowed  to  amend  without  an  affidavit  of  merits.  These  are  the 
decisions  upon  such  pleas  as  the  general  issue,  or  the  Statute  of 
Limitations;  and  on  principle,  we  do  not  see  any  distinction  be- 
ween  a  plea  which  is  open  to  demurrer  and  one  which  is  liable  to 
be  taken  off  the  file  for  non-compliance  with  the  rules  of  the  Court ; 
more  especially  in  a  case  like  the  present,  where,  by  leaving  the 
defendant  only  the  same  defence  as  before,  the  plaintiff  is  not  pre- 
judiced. We  think  therefore  the  defendant  is  entitled  to  an 'order  to 
amend  by  striking  out  of  the  plea  the  names  of  the  other  defendants, 


(a)  5  Dow.  293. 

(c)  3  Law  Rec.  N.  S.  33. 

(e)  1  C.  &  D.  184. 


(6)  7  Taunt.  27a 
{d)  Ibid,  133. 
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and  as  the  plaintiff's  notice  of  motion  was  informal  in  not  specifying  E.  T.  1851. 
the  grounds  of  the  irregularity,  that  we  should  "not  give  any  costs  of  _  — ^-  _-  * 
the  motion.  '*=^^= 

V. 
HINDS. 

Baxl,  J.,  and  Jackson,  Jm  concurred.* 


*  ToRRENS,  J.,  ahtente. 


DE  BATHE  e.  MARTIN  and  others.  ^MicAj.  Tern 

1851. 
Nov.  4. 


T^SFASs. — The  first  count  of  the  declaration  alleged  that  the  de-  To  a  ootmt  in 
^  trespass   for 

fendants,  on  the  25th  of  October  1850,  broke  and  entered  a  certain  breaking  and 

close  of  the  plaintiff^s  (describing  it  by  abuttals),  and  then  and  there  pkint^'s 

destroyed  a  great  part,  to  wit,  &c.,  of  the  ditches  of  the  said  plaintiff,  25^  of "octo- 

belonging  to  the  said  close,  and  thereby  and  therewith  choked  and  d^L^^^JL  *^* 

©led  up  the  same.  pleaded  that 

before  the  amd 

The  second  count  was  for  breaking  and  entering  the  said  close  '^'^    when, 

jfc,  to  wit  OH 

on  the  1st  of  November  1850,  and  at  divers  other  days  and  times  the  24th  of 

October  1850, 

between  that  day  and  the  commencement  of  the  action,  and  placing  the  pl^tiff 

was   seised  in 

large  quantities  of  turf  and  stones,  and  continuing  the  same  without  his  demesne  as 

the  license  and  against  the  will  of  the  plaintiff.  g^id  dose ;  and 

Third  plea  to  the  first  count — Actio  non  ;  because  they  say  that  afiJwardH,  to 
before  the  said  time  when  in  the  first  count  mentioned,  to  wit  on  the  ^  ^nd  or 
24th  day  of  October  1850,  at  &c.,  the  said  plaintiff  wa^  seised  in  ^»i  aforesaid, 

''  ^  1  r  ^^^  before 

his  demesne  as  of  fee  of  and  in  the  said  close  in  the  said  first  count  '^  ''">«>  {r<^-> 

demised   the 

of  the  said  declaration  mentioned,  and  in  which  and  soforth,  with  said  dose  to 

the  defendant 
the  appurtenances ;  and  being  so  thereof  seised,  afterwards,  to  wit  J.   M.,  his 

execntors,  ad- 
ministrators 
and  assigns,  for  one  year  certain,  and  thenceforward  from  year  to  year  as  long  as 
shonld  be  agreed  apon ;  virtute  cujua  the  defendant  J.  M.  afterwards,  to  wit  on 
the  day  and  year  aforeBoid,  entered  and  became  and  was  possessed  thereof  for 
the  term  aforesaid,  wherefore  the  said  J^  M.,  in  his  own  right,  and  the  otiier  de- 
fendants as  his  servants,  hrohe  and  entered  the  said  dose,  &c,  qua  sunt  eadem. 
Held,  that  the  plea  was  bad  as  amounting  to  the  general  issue. 

VOL.   I.  83  L 
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M.  T.  1851.  on  the  day  and  year  last  aforesaid,  at  Trim  aforesaid,  and  before  the 

CommonPleaa. 

^"-"-\ '     said  time  when  and  soforth,  in  the  said  count  mentioned,  he  demised 

DE  BATHE 

^^  the  said  close  in  which  and  soforth,  with  the  appnrtenanoes,  to  the 

MABTiN.  defendant  John  Martin,  to  have  and  to  hold  the  same  to  the  said 
John  Martin,  his  executors,  administrators  and  assigns,  firom  thence- 
forth for  the  term  of  one  year  from  the  day  of  the  making  of  the 
said  demise  then  next  following,  and  fully  to  be  completed  and 
ended,  and  so  from  year  to  year  for  so  long  a  time  as  the  said 
plaintiff  and  John  Martin  should  please ;  by  virtue  of  which  said 
demise  the  said  John  Martin  afterwards,  to  wit  on  the  day  and 
year  last  aforesaid,  at  Trim  aforesaid,  entered  into  and  upon  the 
said  close  in  which  and  soforth,  and  became  and  was  possessed 
thereof  for  the  said  term  so  to  him  thereof  granted  as  aforesaid; 
wherefore  the  said  John  Martin  in  his  own  right,  and  the  said  other 
defendants  as  his  servants,  and  by  his  command,  at  the  said  time 
when  and  soforth,  broke  and  entered  the  said  close,  in  which  and 
soforth,  and  committed  the  said  alleged  trespasses  in  the  introductozy 
part  of  this  plea  mentioned,  in  the  said  close  in  which  and  soforth, 
as  they  lawfully  might  for  the  cause  aforesaid ;  qua  svnt  emdew^ 

The  fifth  plea  was  pleaded  to  the  second  count  in  the  same  terms 
as  the  third  plea.  Special  demurrer  to  both,  on  the  ground  that  they 
amounted  to  the  general  issue,  and  gave  no  colour. 

Cruise  (with  whom  was  Macdonogh),  for  the  plaintiff. 

These  pleas  are  clearly  bad,  for  the  reasons  assigned.    Pleas  of 
justification  must  confess  the  act  complained  of,  and  avoid  it.     The 
pleas  in  the  present  case  do  not  confess  the  act  complained  of;  they 
show  that  the  plaintiff  was  not  in  possession,  and  that  the  defendant 
did  not  therefore  commit  the  trespass  eomplained  of.    The  cases  will 
be  found  to  establish  the  principle,  that  nothing  can  be  pleaded 
specially  which  the  plaintiff  would  be  bound  to  prove  on  a  plea  of 
the  general  issue  ;  and  the  cases  which  seem  to  support  a  contrary 
opinion  are  distinguishable  :  Maggs  v.  Amas  (a) ;  which  was  as- 
sumpsit on  a  promise  to  pay  the  debt  of  another.    It  was  held  that 
a  |>leA  of  the  Statute  of  Frauds  was  good ;  but  the  effect  of  that 

(a)  4  ffing.  470. 
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plea  was  not  a  denial  of  the  facts  in  the  declaration,  but  onlj  a  M.  T.  1861. 
matter  of  defence  arising  out  of  the  Statute  of  Limitations.    The     ......v—-^ 

DB  BATHE 

cases  of  BuUemere  y.  Ha^es  (a),  Leaf  v.  Tuton  (b),  were  decided  on 
the  effect  of  the  new  rules  of  pleading.  These  pleas  give  no  colour :  mabtin. 
St^ken  on  Pl^  ed.  1827,  pp.  240  to  252 ;  1  Ckitty  an  PL,  7th  ed., 
p.  539*  A  plea  claiming  for  the  defendant  a  possessory  title^  and  not 
giving  express  colour,  is  bad,  for  it  contradicts  the  very  gist  of  the 
plaintiff's  action  of  trespass.  In  this  case  the  defendant  is  averred 
to  have  entered  before  the  day  on  which  the  trespass  is  alleged  by 
the  declaration  to  have  been  committed,  and  that  possession  is  not 
shown  to  have  been  taken  out  of  him.  The  defendant  is  bound  to 
follow  the  plaintiff's  declaration  as  to  time,  and  dates,  though  stated 
under  a  videlicet,  are  traversable  if  they  become  material  as  showing 
the  order  in  which  the  events  occurred.  The  plea  of  liberum  tene* 
menium  is  a  good  plea  in  confession  and  avoidance,  for  it  tacitly 
admits  that  in  point  of  fact  the  plaintiff  may  have  been  in  possession 
of  the  close,  or  that  he  may  have  such  an  interest  in  the  land  as 
vrill  support  his  action,  as  a  lease  for  years,  or  a  right  to  the  ves- 
ture :  1  Saund.  p.  299»  C ;  but  the  plea  should  state  the  entry  on 
the  lands  by  virtue  .of  that  right,  and  that  such  entry  constituted 
the  trespass  complained  of.  Here  the  plea  shows  the  defendant  in 
possession  at  the  time  the  trespass  was  committed,  so  that  he  must 
in  point  of  fact  have  trespassed  on  land  in  his  own  possession. 

The  following  authorities  were  cited :  Com.  Dig,  tit.  Pleader, 
3  M,  pp.  40,  41  ;  Leyfieldi  case  (c);  Jaguee^  case  (d)  ;  Halt  on 
V.  Morse  {e). 

Hayes  (with  whom  was  BaUersby\  contra. 

The  plea  does  not  state  that  the  entry  was  before  the  time  when, 
&c. — [MoNAHAN,  C.  J.  .  Does  not  the  word  "  wherefore "  import 
that  the  defendant  committed  the  act  of  trespass  by  reason  of  the 
antecedent  facts— namely,  the  demise,  and  the  entry  under  that 
demise  ?     The  defendant  could  not  be  possessed  of  the  term,  as  he 

(o)  5  M.  &  W.  456.  (6)  10  M.  &  W.  398. 

(r)  10  Bep.  91  a.  (<0  Styles,  355. 

(e)  8  Salk.  273. 
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M.  T.  1851.  alleges,  until  entry.] — It  is  no  test  to  apply  to  the  present  pleas 

CommonPleai. 

that  the  facts  stated  might  be  gin^en  in  evidence  under  the  general 
issue  ;  as  in  an  action  of  debt  for  rent,  the  defendant  may  plead  an 
entry  and  eviction  before  the  rent  accrued,  or  he  may  give  it  in 
evidence  under  the  general  issue.  It  is  not  necessary  that  a  plea  in 
confession  and  avoidance  should  give  colour  where  a  title  is  pleaded 
derived  from  the  plaintiff:  Brookes  Abr.  tit.  Colour.  PL  p.  27 ;  and 
in  HaUon  v.  Morse  (a),  it  is  laid  down  by  Holt,  C.  J.,  **  that  in 
'*  trespass  quare  elatuum  fregii^  if  the  defendant  pleads  that  the 
'^  plaintiff  was  seised,  and  made  a  lease  to  him  for  years,  there  is  no 
^*  occasion  to  give  express  colour,  because  the  defendant  allows  that 
*'  the  plaintiff  hath  the  reversion,  which  is  colour  enough.** — [Baix,  J. 
How  could  the  plaintiff  maintain  trespass  in  right  of  his  reversion 
only  ?] — Jaqties*  case  is  distinguishable  ;  the  title  there,  as  far  as 
appears  from  the  report,  may  have  been  derived  firom  a  third  party. 
Here  the  plea  contains  an  allegation  that  the  plaintiff  was  seised, 
which  implies  possession ;  the  plea  therefore  is  analogous  to  that  of 
liherum  tenemenium.  The  defendant  is  in  no  case  bound  to  give  the 
plaintiff  sufficient  title  to  maintain  the  action,  but  merely  such  a 
colourable  title  as  will  give  him  an  apparent  right :  LeyfieM^s 
ease  {b)  ;  Warner  v.  Wainsford  (e) ;  Birch  v.  Wilson  (d)  ;  FPAtT- 
Hngton  v.  Boxall  (e) ;  Stephen  on  Pleading^  2nd  ed.,  p.  241,  ».  t  ; 
and  Appendix^  p.  62 ;  Baeon*s  Abr.  Pleading^  G,  3. 


Macdonogh^  in  reply. 

The  plea  of  liherum  tenemenium  is  altogether  distinguishable ;  for 
it  admits  that  the  plaintiff  is  in  possession,  and  that  the  defendant 
is  prifna  facie  a  wrong-doer  :  Brest  v.  Lever  (fj.  The  colour 
required  in  pleas  in  confession  and  avoidance  must  be  that  which 
gives  colour  to  the  plaintiff's  possession,  and  it  must  have  contina* 
ance.    In  HaUettY.  Birt{g\  which  was  an  action  of  trespass  for 

(a)  3  Salk.  273.  (6)  10  Bep.  88,  a. 

(c)  Hob.  127.  («0  2  Mod.  274. 

(e)  5  Q.  B.  139. 
{/)  7  M.  &  W.  593,  reported  as  Grice  v.  Xwer,  in9  DowL  246. 

(^)  1  Ld.  Bay.  218. 
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taking  the  plaintiff's  cows,  a  plea  by  which  the  defendant  alleged  M.  T.  1851. 

CommonPleoB, 

that  the  plaintiff  took  and  impounded  the  cows,  being  the  cows  of     ^.^^-v ^ 

T)1&  BATHS 

J.  S.,  and  that  J.  S.  replevied  them,  on  which  the  defendant  as  ^^ 

Steward  of  the  Hundred  delivered  them  to  him,  was  held  to  be  mabtiic. 
bad ;  because  the  cows  having  been  the  property  of  J.  S.,  and  thus 
being  in  the  custody  of  the  law,  the  defendant  did  not  give  suffi- 
cient colour  to  the  plaintiff,  inasmuch  as  it  was  not  continued  ; 
here  admitting  that  the  allegation  of  seisin  in  the  plaintiff  implies 
possession,  it  is  not  continued. 

Cur.  ad,  vult. 


MoNAHAN,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case,  which  was  an  action  of  trespass,  the  declaration 
contains  two  counts.  The  first  count  states  that  the  defendants, 
on  the  26th  of  October  1850,  broke  and  entered  a  close  of  the 
plaintiff's,  and  committed  acts  of  trespass  thereon.  The  second 
count  is  in  substance  the  same,  except  that  the  breaking  and  enter- 
ing are  alleged  to  have  taken  place  on  the  1st  of  November  1850. 
To  these  the  defendant  has  pleaded  several  pleas.  The  third  plea  to 
the  first  count  states  in  substance  that  before  the  commission  of  the 
alleged  trespasses  the  plaintiff  was  seised  in  fee,  and  being  so  seised 
demised  to  the  defendant  John  Martin  for  the  term  of  one  year  cer- 
tain, and  then  from  year  to  year  so  long  as  the  plaintiff  and  defendant 
should  please ;  and  that  in  pursuance  of  that  demise  the  defendant 
entered  and  became  possessed  of  the  said  premises  for  the'said  term 
so  to  him  thereof  granted :  showing  not  only  a  lease  made  to  the  de- 
fendant, but  that  the  defendant  had  entered  and  was  in  possession  of 
the  close  in  question  under  the  said  demise  before  the  commission  of 

the  alleged  trespass;  and  then  it  contains  the  following  allegations : 

"Wherefore  the  said  John  Martin  in  his  own  right,  and  the  said 
«<  other  defendants  as  his  servants  and  by  his  command,  at  the  said 
*<time  when  and  soforth,  and  during  the  continuance  of  the  said 
''  term  so  to  him  thereof  granted  as  aforesaid,  broke  and  entered  the 
"said  close,  which  are  the  same  trespasses  as  are  complained." 

The  plea  to  the  second  count  is  substantially  the  same,  and  the 
objections  assigned  to  both  of  these  pleas  are  similar,  namely,  that 
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M.  T.  1 85 1 .  they  both  amount  to  the  general  iasue,  and  are  vicious  bs  giving  no 
^— ^r-^^     colour.  It  IS  quite  clear  that  on  a  plea  of  the  general  issue  to  an 
^^  action  of  trespass  quare  elaumm  fregii^  the  plaintiff  is  bound  to 

MARTIN,     prove  not  onlj  that  the  trespasses  complained  of  were  committed, 
but  that  the  plaintiff  was  in  possession  of  the  premises  on  which  the 
alleged  trespass  took  place  at  the  time  of  the  commission ;  and  there- 
fore the  defendant  must,  in  order  to  defend  himself  in  such  an  action, 
bj  his  plea,  either  traverse  those  matters,  or  confessing  them,  must 
show  a  possessory  title  in  himself,  while  at  the  same  time  he  shows 
that  the  plaintiff  was  in  possession,  and  also  that  he  has  some  appa- 
rent, but  not  well  founded,  right  to  such  possession,  so  as  to  give  the 
plaintiff  an  apparent  right  to  maintain  the  action.    Accordingly,  all 
the  precedents  stating  a  possessory  title  in  the  defendant  allege  that 
while  the  defendant  was  so  in  possession  he  was  dispossessed  by  the 
plaintiff,  and  also  state  plaintiff's  claim  under  which  he  entered;  and 
that  the  defendant,  to  regain  his  possession  from  the  plaintiff,  com- 
mitted the  trespasses  complained  of.    The  plaintiff's  alleged  title, 
which  is  what  is  called  express  colour,  is  an  alleged  charter  of 
feoffment  for  the  party  from  whom  the  defendant  derived  title; 
and  a  plea  of  this  description,  to  be  good,  must  in  ordinary  cases 
not  only  show  that  the  plaintiff  dispossessed  the  defendant,  but  must 
also  give  colour  to  the  plaintiff's  entry  by  showing  the  title  under 
which  he  entered.    Brooke*8  Abr,,  the  case  of  Hatton  v.  Morse  (a), 
and  other  authorities,  have  been  cited  to  show  that  when  the  defend- 
ant claims  under  a  demise  a  possessory  title  derived  from  the  plaintiff, 
it  is  not  necessary  to  give  colour  to  the  plaintiff.    That  is  quite  true, 
as  the  ordinary  colour,  of  a  charter  of  demise  to  himself,  could  not  be 
alleged,  and  it  will  be  presumed  that  he  entered  under  the  title  to  the 
reversion  vested  in  him ;  but  this  does  not  dispense  with  the  other 
necessary  allegation,  that  in  fact  he  entered  on  defendant's  posses- 
sion and  dispossessed  him.    As  the  plea  at  present  stands,  it  appears 
that  the  defendant  committed  the  alleged  trespasses  while  he  himself 
was  in  possession,  and  therefore  amounts  to  the  general  issue.     The 
demurrer  must  therefore  be  allowed. 

Demorrer  aUowed. 

(a)  3  Salk.  273. 
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Queen's  Bench 


GOUCHER  V.  GOUCHER. 
CQueen*9  Bench.) 


Nov.  15. 


EjscTBiSMT  on  the  title,  tried  before  Monahan,  C.  J.,  at  the  Sum-  In  an  eject. 

ment   on   the 
mer  Assizes  of  1851,  for  the  county  of  Eildare.      The  day  the  title,   brought 

plaintiff's  title  accrued  was   stated   in   the  declaration  to  be  the  of  possession, 

ist  of  January  1851.  wW  Ae'"  ' 

The  plaintiff  gave  in  evidence  a  lease  bearing  date  the  24th  of  ^ed  ^^^ 

February  1791,  whereby  Joseph  Huband  demised  the  premises  in  ^^  ^^  *  ^ 

question  to  William  Goucher  and  John  Gaucher  for  three  lives,  ^7  o^  the  de- 
mand  of  the 

and   the  life  of  the  survivor.      He  further   proved  the  death   of  possession ; 

imd   at   the 
William  Goucher,  and  that  John  Goucher,  after  his  decease,  re-  trial  the  Judge 

^  ■  allowed   the 

mamed  in   possession  of  the  premises   until   his  death  in    1834.  date  of  the 

William  Goucher  left  four  sons  him  surviving,  of  whom  the  lessor  accniing  to  be 

of  the  plaintiff  (William)  was  the  eldest.   After  the  death  of  William  day'^subse-  * 

Goucher.  (the  elder)  John,  his  second  son,  took  possession,  and  the  demMid*^of^^ 

two  younger  brothers  lived  with  him.    John  died  in  1844,  when  the  ^^^^' 

two  younger  brothers  remained  in  possession  until  1849,  when  one  J^^ge  was 
•^        °  anthonsed    in 

of  them  died,  leaving  the  other  (the  defendant)  in  sole  possession,  making  such 

amendment. 

It  further  appeared  that  the  plaintiff  had  been  abroad  for  several  but   that  the 

defendant  was 

years,  and  that  he  returned  about  six  months  prior  to  the  bringing  entitled  to  the 

of  the  ejectment,  and  was  received  by  his  younger  brother,  and  paring  for 

tri^l.    ftfii    hfi 

lived  in  the  house  for  several  months  with  him,  during  which  time  mi^t  haye 
the  defendant  paid  rent  in  the  presence  of  the  plaintiff.    No  demand  ^^  b^^^the 
of  possession  was  made  prior  to  the  day  plaintiff's  title  was  stated  amendment.— 
to  have  accrued;  but  one  was  made  on  the  14th  of  February.     The  dissentiente.'] 
summons  was  served  on  the  1 1th  of  April 

The  plaintiff  having  closed  his  case,  defendant's  Counsel  called 
for  a  nonsuit,  on  the  ground  that  the  defendant's  possession  appeared 
to  have  been  with  the  assent  of  the  plaintiff,  and  that  the  action 
could  not  be  sustained  without  a  demand  of  possession,  prior  to 
the  day  of  the  demise  in  the  declaration. 

The  Chief  Justice  intimated  that  he  would  leave  the  question 
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M.  T.  1861.  to  the  jury  as  to  whether  the  defendant's  possession  was  permissive  ? 
And  then  the  plaintiff's  Counsel  applied  to  amend  the  declaration 
by  changing  the  day  on  which  the  plaintiff's  title  was  stated  in 
the  declaration  to  have  accrued  to  the  1st  of  March.  The  Chief 
Justice  allowed  the  amendment.  The  jury  found  for  the  plaintiff*. 
A  conditional  order  having  been  obtained  to  set  aside  this  verdict, 
and  to  enter  a  nonsuit,  or  for  a  new  trial ;  or  if  the  Court  should  be 
of  opinion  that  the  amendment  ought  to  have  been  made,  then  that 
same  be  upon  payment  of  costs — 


BaUersby  (with  him  Hayes  and  MaunteU)  showed  cause. 

No  demand  of  possession  was  necessary  in  this  case,  and  the  sole 
question  was,  had  the  Judge  the  power  to  amend  the  date  of  the 
demise?  The  date  is  immaterial  if  it  be  before  the  summons  i5 
served;  and  in  the  form  given  by  the  New  Rules  the  date  is  put 
under  a  tndelicet :  Doe  d.  Edwards  v.  Leaeh  (a). 

Maedonogh  and  Johnson^  contra. 

The  defendant  and  his  brother  had  been  in  possession  of  these 
premises  for  years,  and  therefore  a  demand  of  possession  was  abso- 
lutely necessary.  The  Judge  had  no  power  to  make  this  amendment, 
and  if  he  had  refused  it,  this  Court  could  not  review  his  decision. 
Before  the  statute  the  Court  would  not  amend  the  day  of  a  demise 
in  ejectment,  though  they  afterwards  abandoned  that  practice : 
Adams  on  Ejectment^  p.  206 ;  Doe  d.  Manning  v.  Hay  (6).  The 
statute  enables  Courts  to  make  amendments  for  furtherance  of 
justice ;  but  if  such  amendments  prejudice  the  defendant,  they  can 
only  be  made  on  terms.  In  that  case  the  extent  of  the  demise  was 
refused  to  be  altered.  Jenkins  v.  Phillips  (c).  We  admit  that  the 
amendment  was  material  to  the  merits,  but  the  defendant  might 
have  been  prejudiced  in  his  defence,  and  therefore  it  is  he  is  entitled 
to  put  the  plaintiff  on  terms.  Further,  they  were  too  late  in  apply- 
ing for  the  amendment  after  the  jury  were  sworn,  and  their  case 
closed. — [Cbamfton,  J.  It  is  constantly  done.] — Then  the  sde 
question  is  as  to  terms,  for  we  went  to  trial  with  confidence,  as 

(a)  3  Scott,  N.  R.  509.  (6)  1  Mood.  &  Bob.  243. 

(c)  9  Car.  &  Pay.  766. 
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we  knew  the  plaintiff  could  not  succeed.as  the  record  was  made  up,  M.  T.  1851. 
and  we  were  therefore  prejudiced. 


Hayes  repliec^ 

There  is  no  eridence  that  the  defendant  applied  for  a  postpone- 
ment of  the  trial ;  his  case  was  entirely  speculative  on  the  chance 
of  a  verdict    He  had  no  merits :  Sauthee  v.  Denny  (a)  ;  WhitwiU 
V,  Scheer(b) ;  Lessee  Oitwell  v.  HamiU  (c), — [Blackburnb,  C.  J. 
Shonld  the  Judge  not  have  made  an  order  as  to  the  costs  ?] — There 
was  an  application  made  for  them  below,  but  the  Chief  Justice 
declined  making  anj  order,  stating  he  left  it  to  this  Court  to  say  if 
he  should  have  made  the  order. — [Blackbubne,  C.  J.    But  the 
terms  of  the  statute  are  express,  that  if  an  amendment  such  as  this 
be  allowed,  it  should  be  on  payment  of  costs  to  the  other  party. — 
Moore,  J.    My  opinion  is  that  the  defendant  could  not  have  been, 
and  was  not,  prejudiced  by  the  amendment ;  and  I  am  indisposed  to 
grant  the  costs.] — Doe'd,  Simpson  v.  Jffall  {d).     There  the  date  of 
the  demise  was  altered,  that  being  subsequent  to  the  day  on  which 
the  right  of  entry  accrued  :   Doe  d.  Edwards  v.   Leach  {e), — 
[Moore,  J.    The  question  for  the  Judge  below  was,  whether  or 
not  the  defendant  was  prejudiced  in  his  defence  ?] — ^In  Harvey  v. 
Johnston  (f)y  Wilde,  C.  J.,  observes  : — "  The  meaning  of  these 
**  words  (material  to  the  merits  of  the  case)  has  often  been  consi- 
*'  dered  by  the  Courts,  and  it  is  lunecessary  to  say  much  on  the 
*<  subject  now ;  but  every  amendment  authorised  by  the  statute  will 
*^  be  in  a  particular  material  (in  one  sense)  to  the   merits  of  the 
''  case ;  the  meaning  however  I  take  to  be  material  to  the  real, 
**  substantial  question  at  issue  in  the  cause."    Chapman  and  ano- 
ther V.  Sutton  (g)  ;  Peter  v.  Baker  (A).     The  only  prejudice  that 
could  result  to  the  defendant  was  the  depriving  him  of  a  point  of 
law,  and  that  is  no  case  for  costs. — [Blackburne,  C.  J.    It  is 
conceded  the  amendment  was  not  material  to  the  merits;  but  the 


(a)  1  Exch.  196. 
(c)  Blac.  Dim.  &  Osb.  185. 
(e)  9  Dowl.  P.  C.  877. 
(^)  3  BowL  &  Low.  646. 

VOL.  1. 


(6)  3  Ney.  &  Per.  396. 
((f)  5  Man.  &  Oral.  795. 
(/)  12  Jut.  981. 
(A)  3  C.  B.  831., 
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M.  T.  1851.  difficulty  I  feel  is  in  taking  the  case  out  of  the  express  tenns  of 
the  Statute  giving  costs. — Cbamptoh,  J.  In  a  case  tned  before 
me  on  the  Leinster  circuit  I  allowed  some  avowries  to  be  amended 
which  differed  in  amount,  on  the  terms  of  the  paicty  requiring  the 
amendment  paying  the  costs  of  preparing  for  trial.  Justice  is  due 
to  the  defendant  as  well  as  to  the  plaintiff;  and  the  defendant 
may  in  this  case  have  been  taken  by  surprise,  so  that  I  think  the 
plaintiff  should  pay  the  costs.  Supposing  Counsel  advised  him  he 
had  a  legal  defence,  and  relying  on  that  opinion,  he  went  down 
to  trial,  would  he  not  then  be  prejudiced  by  the  legal  defence  being 
withdrawn  ?] — By  giving  Ihe  costs  to  the  defendant  the  statute  will 
be  virtually  repealed,  and  persons  will  be  found  speculating  on 
actions  because  of  some  mere  slip. 

Blackburne,  C.  J. 

I  think  the  defendant  may  have  been  prejudiced  by  the  amend- 
ment being  made ;  and  I  cannot  get  rid  of  the  difficulty  suggested  by 
the  words  of  the  statute,  that  such  amendments  are  to  be  made 
on  payment  of  costs.  My  opinion  therefore  is,  that  the  defendant 
is  entitled  to  the  costs. 

Cbampton,  J. 

J  concur  with  the  Lord  Chief  Justice.  The  case  was  a  clear  one 
for  amendment,  and  I  cannot  see  how  reading  the  statute  in  this  way 
can  prejudice.     The  defendant  may  have  been  taken  by  surprise. 

Moore,  J. 

My  impression  is,  that  the  practice  under  the  statute  has  been  as 
suggested  by  Mr.  HayeSy  and  that  the  prejudice  referred  to  must 
be  a  substantial  prejudice  to  bring  it  within  the  terms  of  the  statute, 
and  entitle  the  party  to  the  costs.  This  view  is  confirmed  by  the 
observations  of  Wilde,  C.  J.,  in  that  case  dted  from  The  Jurist. 

Per  Curiam. 

Let  the  cause  shown  against  the  conditional  order  be  allowed, 
and  let  the  verdict  had  for  the  plaintiff  stand.  Let  the 
postea  be  handed  to  the  plaintiff,  and  let  him  have  judgment 
thereon  forthwith,  and  let  the  plaintiff  pay  the  defendant 
the  costs  of  preparing  for  trial,  but  no  costs  of  the  motion. 
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H.  T.  1851 

Exchequer, 


WELDY  V.  OTARRELL. 


(Exchequer,) 


Jan. 


Assumpsit,  for  work  and  labour  done  by  the  plaintiff  as  writing  Where  a  yer- 

dict  IB  obtain- 
clerk  for  the   defendant  a  solicitor.      The  case  was  tried  at  the  ed  by  any 

fT»i-       1  •     -ix*   misrepresenta- 
Limerick  Summer  Assizes  1860,  before  Jackson,  J.    The  plaintiff,  tion  affecting 

to  support  his  demand,  gave  in  evidence  a  letter  written  by  him  to  ^f  ^he  case,  it 
the  defendant  at  the  time  when  he  sent  in  his  bill,  for  the  amount  of  ^^^    ^^^^ 
which  the  action  was  brought ;  in  which  he  did  not  ask  for  pay^  mSepresenta- 
ment,  but  requested  the  defendant  to  examine  into  the  correctness  of  '^^^^f*  ^^^' 
the  bill.     He  also  gave  in  evidence  another  letter  from  the  defend- 
ant to  him,  which  his  Counsel  stcUed  was  the  reply  to  the  former, 
and  in  which  the  defendant  made  no  objection  to  the  amount  of  the 
bill,  but  stated  that  he  had  then  no  money  to  pay  the  plaintiff,  as 
the  Company  for'^whom  he  was  solicitor  had  not  settled  with  him. 
The  plaintiff's  case  depended  in  a  great  measure   on  the  implied 
admission  in  the  defendant's  letter  of  the  correctness  of  the  plaintiff's 
bill.     The  jury  found  a  verdict  for  £147,  the  entire  amount  of  the 
bill.   A  conditional  order  for  a  new  trial  was  obtained  by  the  defend- 
ant, on  the  ground  of  surprise  ;  and  also  of  fraud  and  misrepresenta- 
tion  on  the  part  of  the  plaintiff  in  representing  the  defendant's  letter 
to  have  been  writteif  in  reply  to  the  plaintiff's,  when  in  fact  it  was 
not  so. 

Whiteside  and  O^LoghUn  showed  cause. 

The  misrepresentation  had  been  made,  but  inadvertently.  There 
was  no  surprise  on  the  defendant,  for  he  was  in  Court  at  the  trial, 
and  had  the  opportunity  of  correcting  the  error. 

J.  D.  Fitzgerald  and  Charles  R,  Barry,  in  support  of  the  con- 
ditional order,  relied  on  an  affidavit  of  the  defendant,  in  which  he 
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H.  T.  1851.  swore  that  in  reply  to  the  plaintiff's  letter  given  in  evidence,  he  had 

Exchequer,     y^^^j^  a  letter  in  which  he  distinctly  stated  that  he  would  investi- 

WELDT       g^^  ^i^g  correctness  of  the  plaintiff's  bill,  but  that  he  had  not  then 

o'fabbell.    the  means  of  doing  so,  as  his  books,  &c^  were  in  Dublin  ;  that  this 

letter  had  been  suppressed  by  the  plaintiff;  and  that  the  letter  of 

the  defendant  given  in  evidence  was  an  answer  to  a  request  from 

the  plaintiff  for  money ;  and  that  it  was  not  until  after  the  trial 

he  found  the  second  letter  of  the  plaintiff  which  enabled  him  to 

contradict  the  misrepresentation. 

Penhefathxr,  B.* 

In  this  case  it  is  admitted  that  the  misrepresentation  complained 
of  was  made.  It  is  said,  on  the  part  of  the  plaintiff,  through  inad- 
vertence. That  may  be  so.  But  when  such  an  occurrence,  whether 
wilful  or  not,  has  taken  place,  the  Court  cannot  deem  a  verdict 
obtained  under  such  circumstances  satisfactory.  The  verdict  in 
this  case  must  be  set  aside,  and  a  new  trial  granted.  Let  the  costs 
of  this  motion  abide  the  result,  and  let  the  plaintiff  not  have  the 
costs  of  the  former  trial  unless  he  gets  a  verdict  for  the  full  amount 
of  the  first  verdict.  The  defendant  in  no  event  to  have  the  costs  of 
the  former  trial. 

*  Sobu. 
Vide  Long  t.  BUke  (1  Sc.  N.  R.  176.) 
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T.  T.  1851 

Exchequer, 


JAMES  DELACOUR,  Treasurer  of  the  county  of  Cork, 

V, 

The  Honorable  HENRY  CAULFIELD. 


May  29. 


This  case  was  tried  before  Jackson,  J.,  at  the  Spring  Assizes  for  The  bond^of  a 

surety  for  a 
the  county  of  Cork,  when  a  verdict  was  directed  for  the  defendant,  deputy  collec 

It  was  a  suggestion  of  breaches  upon  a  judgment  entered  up  pur-  j,uy  ceesre- 

suant  to  warrant  on  a  bond  given  to  the  plaintiff  as  high  constable  ^f  Yds  ^ine 

or  collector  of  county  cess  for  the  barony  of  Duhallow,  in  the  county  ^^  deoutv^of 

of  Cork,  which  was  filed  against  the  defendant  as  surety  for  one  J ®^^*^'^v?' 

Thomas  Smallman,  who  had  been  deputy  collector  of  county  cess  (^ch  is  a 

•^  temporaiy 

for  said  barony.    The  bond  bore  date  the  31st  of  December  1847 ;  appointment 

under    the 

and  immediately  after  its  execution  the  said  Thomas  Smallman  was  6  &  7  W,  4, 

c.  116,)  would 

appointed  such  deputy  collector,  and  so  continued  until  the  latter  duly  collect 

end  of  the  year  1849>  during  which  time  the  plaintiff  was  the  high  j^j^  ^^  as 

constable  of  the  said  barony,   and  the  breaches  suggested  were  i^^^  from 

alleged  to  have  been  committed  by  Mr.  SmaUmau  during  that  time  ^^^coU^ 

by  non-payment  of  the  amount  of  his  collection.  It  was  not  alleged,  ^'  ^  ^^^ 

however,  that  there  was  any  breach  in  respect  of  his  collection  anceofallthe 

legal  acts    he 

between  the  Summer  Assizes  1847  and  the  Assizes  of  Spring  1848.  required  to 

perform,  Ac., 

After  some  further  proofs  and  other  evidence  not  material  to  the  and  was  con- 

ditioned  to 

present  question,  upon  which  his  Lordship  directed  a  verdict  for  the  collect  such 

defendant,  the  plaintiff  read  in  evidence  the  bond  and  condition ;  ^  ^e   should 

and  upon  reading  of  the  bond  it  was.  objected  on  the  part  of  the  rant^of ^ihe'' 

defendant  that  inasmuch  as  under  the  Grand  Jury  Act  the  plaintiff's  ^^^  ^ 

appoifUmeni  was  only  from  Asnzes  to  Assizes,  and  as  he  had  been,  ^'^^  ^^ 

as  it  was  admitted  on  his  behalf,  re-appointed  on  each  Assizes,  the  P^7  weekly, 

'  ^'^  ^  Sec.,  and  to 

bond  was  therefore,  and  upon  the  true  construction  of  the  condition,  complete  each 

collection,  &c., 

a  security  only  for  the  collection  between  Summer  1847  and  Spring  and  to  pay  the 

full   amount 

1848,  and  was  not  a  continuing , security  for  the  rest  of  the  term  thereof,  and  of 

each  of  them 

during  which  Smallman  was  deputy  collector  to  the  plaintiff;  and  to,  Ac,  one 

week  at  least 
efore  the  first  day  "  of  each  and  every  Assises,"  &c.  Held  to  be  a  oontiiiiiing  secu- 
rity, notwithstandiDg  the  collector's  appointment  therein  recited  was  temporaiy. 


(( 


u 
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T.  T.  1851.  his  Lordship  having  dechired  that  such  was  his  opinion,  and  that  he 
Exchequer, 

■v     ■  ^     would  eventually  direct  a  verdict  for  the  defendant  on  that  groutid, 

BELACOUB 

^^  and  having  intimated  to  the  plaintiff's  Counsel'that  it  was  therefore 

CAUI.FIELD.  useless  to  go  into  any  other  evidence,  Counsel  did  not  proceed  fur- 
ther with  the  case,  and  his  Lordship  directed  a  verdict  for  the 
defendant,  which  the  jury  found  accordingly.  The  hond  was  as 
follows : — "  Enow  all  men  by  these  presents,  that  we  Thomas  Small- 
man  of  the  town  of  Buttevant'in  the  county  of  Cork,  gentleman., 
and  the  Honorable  Henry  Caulfield  of  Hockley  in  the  county  of 
"  Armagh,  are  held  and  firmly  bound  unto  Robert  Delacour  of  Fairy 
"  Hill  in  the  said  county  Cork,  Esquire,  in  the  just  and  full  sum  of 
'*  £500  good  and  lawful  money  of  British  currency,  to  be  paid  to  the 
"  said  Robert  Delacour,  or  his  lawful  attorney,  executors,  adminis- 
"  trators  and  assigns  ;  for  the  which  payment  well  and  faithfully  to 
"  be  made,  we  do  hereby  bind  ourselves  and  each  of  us,  for  himself 
**  our  and  each  of  our  heirs,  executors,  administrators,  and  every  of 
"  them,  jointly  and  severally  by  these  presents. — Sealed  with  our 
'^  seals,  and  dated  this  3l6t  of  December  1847*  Whereas  also  the 
"  above-named  Robett  Delacour  is  high  constable  or  collector  of  the 
*'  county  cess  on  the  barony  of  Duhallow,  and  county  of  Cork,  and 
''one  Thomas  Smallman,  having  proposed  to  him  to  become  his 
"  deputy  collector  on  said  barony,  has  offered  the  above-named  Henry 
^*  Caulfield  to  be  his  security  for  the  due  performance  of  the  duty  of 
''  deputy  collector  of  said  barony  of  Duhallow,  and  for  the  due  and 
''faithful  collection  of  all  such  public,  moneys  as  he  shall  be 
"  required  from  time  to  time  by  the  said  Robert  Delacour  to  collect 
"  on  the  said  barony,  and  for  the  due  performance  of  all  other  legal 
"  acts  he  may  be  required  to  perform  towards  the  duties  generally  of 
"  such  sub-collector.  Now  the  condition  of  the  foregoing  obligation 
"  is  such,  that  if  the  above-bound  Thomas  Smallman  do  and  shall 
"  well  and  faithfully  collect  all  such  public  money  as  he  shall  by  the 
"  warrant  of  the  said  Robert  Delacour  be  authorised  and  required 
"  from  time  to  time  to  collect  on  said  barony,  and  shall  pay  the 
"same  to  the  said  Robert  Delacour  weekly  as  the  said  Thomas 
"  Smallman  should  collect  the  same,  except  the  said  Robert  Delacour 
"  shall  otherwise  direct,  and  shall  complete  each  and  every  collection 
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"be  shall  be  so  required  to  make  on  said  barony,  and  shall  pay  T.  T.  1851. 
"the  full  amount  thereof  and  of  each  of  them  to  the  said  Robert  ,  ^  eguer. 
"  Delacour,  at  his  office  at  Fairy  Hill  aforesaid,  one  week  at  least 
"  before  the  first  day  of  each  and  every  Assizes  to  be  hiolden  in  and  caulfieuo. 
"  for  the  county  of  Cork,  save  and  except  where  legal  cause  of  non- 
"  collection  or  impossibilities  to  collect  the  same  shall  be  fully  shown 
"  and  proved  by  the  said  Thomas  Smallman  to  the  said  Robert  Dela- 
"  cour,  that  then  and  in  such  case  the  above  obligation  to  be  void 
"  and  of  none  effect,  or  else  to  stand  and  remain  in  full  force  and 
**  virtue  in  law.  And  it  is  hereby  further  declared  and  agreed  upon 
by  and  between  the  parties  hereto,  for  themselves  severally  and 
respectively,  and  for  their  respective  heirs,  executors  and  admi- 
nistrators, that  in  case  the  said  Thomas  Smallman  shall  at  any 
"time  or  times  hereafter  make  default  in  the  due  collection  and 
"payment  to  the  said  Robert  Delacour,  his  executors  or  adminis- 
"  trators,  of  the  moneys  he  shall  from  time  to  time  be  authorised  and 
"required  by  the  warrant  of  the  said  Robert  Delacour  to  collect 
"on  said  barony,  or  in  the  payment  of  the  same  in  the  manner 
"and  at  the  respective  |times  aforesaid,  that  then  and  for  any  or 
"either  of  said  causes,  it  shall  and  may  be  lawful  to  and  for  the 
'**  said  Robert  Delacour^  his  executors,  administrators  or  assigns,  to 
"  issue  one  or  more  execution  or  executions  upon  the  judgment  or 
judgments  to  be  entered  up  on  these  presents  for  so  much  money 
as  shall  remain  uncollected  out  of  said  barony,  or  unpaid  to  the 
"  said  Robert  Delacour  by  the  said  Thomas  Smallman  as  aforesaid, 
as  far  as  £500,  without  filing  a  suggestion  of  breaches,  or  taking 
any  other  or  further  proceedings  to  obtain  such  execution  or 
"executions  than  the  judgment  or  judgments  to  be  entered  up  as 
"  aforesaid." 

A  conditional  order  having  been  obtained  for  a  new  trial — 

StUt  (with  whom  was  Rogers)  now  showed  cause. 

The  Grand  Jury  Act  (6  &  7  W.  4,  c.  1 16,  s.  147)  authorised  the 
appointment  of  a  high  constable  or  collector  only  to  collect  one  levy. 
It  is  as  follows : — "  And  be  it  enacted,  that  the  grand  jury  of  each 
"  county  shall  at  each  Assizes  appoint  a  proper  person  resident  in  the 
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T.  T.  1861.   "  barony  or  half  barony  or  baronies,  not  being  a  magistrate  or  attor- 
^.—^v— 1^     "  ney,  to  be  high  constable  and  collector  for  each  barony  in  such 

TKK  It  A.  CO  TTR 

"  county,  to  collect  all  money  which  shall  be  presented  to  be  raised 
CAULFiELD.  <'  on  such  barony,  or  any  parish  or  townland  therein,  and  also  sach 
'^  barony's  proportion  of  the  money  presented  to  be  raised  on  the 
'*  county  at  large;  and  every  such  high  constable  shall  have  all  power 
"  and  authority,  and  shall  exercise  and  perform  all  duties  now  or 
"  hereafter  to  be  by  law  required  of  any  high  constable,"  &c.  Author- 
ised to  appoint  deputy  collectors  by  s.  148  : — "  Provided  always  and 
"  be  it  enacted,  that  no  person  shall  act  as  high  constable  or  collector 
*'  unless  he  shall  have  given  security  at  the  Assizes  before  the  grand 
'*  jury  by  whom  he  shall  have  been  appointed,  or  before  the  Justices 
"  of  the  Peace  at  the  sessions,  if  such  high  constable  or  collector 
*'  shall  have  appointed  at  sessions,  by  two  sufficient  sureties  joining 
'*  with  him  in  executing  a  bond  and  warrant  of  attorney  without 
'*  stamp  to  confess  judgment  to  the  treasurer  of  the  county,  condi- 
'*  tioned  for  his  duly  collecting  and  paying  to  such  treasurer,  on  or 
"  before  the  first  day  of  the  next  Assizes,  all  such  public  money  as 
"  he  is  or  shall  be  required  by  him  to  collect,  &c, ;  and  every  high 
'^constable  and  collector  as  aforesaid  may,  by  writing  under  his 
"  hand  and  seal,  appoint  a  deputy  collector  or  deputy  collectors  for 
'*  whom  he  shall  be  answerable,  to  assist  him  in  collecting  the  public 
*'  money,''  Sec.    That  the  recital  in  the  bond  of  Smallman  having 
proposed  to  become  deputy  collector,  considered  in  reference  to  the 
Grand  Jury  Act,  which  only  authorises  the  appointment  for  one  levy, 
is  to-  the  same  effect  as  if  the  recital  was  of  a  temporary  appoint- 
ment ;  and  a  recital  cannot  be  enlarged  by  a  condition  :  PearsaU  v. 
Summerseti  (a) ;  Arlington  v.  Merrick  (b) ;  Liverpool  Water  Works 
V.  Atkinson  (c) ;  Hessel  v.  Long  {d) ;  Peppin  v.  Cooper  («)•    Lord 
Ellenborough,  in  The  Liverpool  Water  Works  v.  Atkinson^  said : — 
"  Arlington  v.  Merrick  was  all-fours  with  the  present."    The  words 
there  used  were  as  general  as  here,  and  were  held  to  be  restrained 
by  the  recital  stating  an  appointment  for  a  specific  time,  and  that 

(a)  4  Taunt.  593.  (h)  2  Saund.  41 1 . 

(c)  6  East,  507.  (cQ  2  M.  &  S.  363. 

(e)2B.  &A1.  431. 
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case  was  decided  by  Lord  Chief  Justice  Hale  and  the  other  Judges  T.  T.  1851. 

Exchequer. 
-on  great  consideration.     That  where  by  law  an  office  is  temporary,      (..^•v— — ^ 

and  the  Act  of  Parliament  regulating  it  is  recited  in  the  bond,  the  ^ 

effect  is  the  same  as  if  the  fact  of  the  office  being  temporary  were    caulfiei*d. 

expressly  recited  :  Wardens  of  St.  Saviour^s  v.  Bostock  (a)  ;  Hassell 

y.  Long^  and  Peppin  v.  Cooper. 

G.  Fitzgibhon  (with  Lane\  in  support  of  the  conditional  order. 

The  words  in  the  recital,  **  as  shall  be  required  from  time  to  time," 
show,  without  any  reference  to  the  condition,  that  it  was  the  inten- 
tion that  the  bond  .should  be  a  continuing  security ;  but  even  though 
the  recital  in  the  bond  be  of  an  annual  office,  yet  where  the  condition 
provides  for  more  than  one  appointment,  the  obligation  is  not  con- 
fined to  one  year :  Augero  v.  Keen  (6).  This  is  not  a  security  for 
the  principal — the  annual  officer — ^it  is  only  for  the  deputy ;  and  the 
annual  officer,  who  may  be  re-elected,  takes  from  the  deputy  a  con- 
tinuing securityi^ — [Lefbot,  B.  Parties  may  enter  into  such  a 
contract,  but  it  must  be  in  the  plainest  terms.  Where  the  office  is 
temporary  the  inference  is  that  the  security  is  temporary.  Here  the 
office  is  temporary,  and  the  deputy  of  the  officer  can  have  but  a 
temporary  appointment.] — The  principal  may  contemplate  his  own 
re-election,  and  enter  into  a  contract  for  security  to  continue  so  long 
as  he  shall  be  re-elected,  and  the  deputy  re-appointed.  The  ques- 
tion comes  to  this,  whether  there  is  such  a  contract?  Merle  v. 
WilU  (c)  ;  Tanson  v.  Bell  (d)  ;  Curling  v.  Chalklen  (e).— 
[Lefbot,  B.  There  is  nothing  in  the  Act  that  requires  the  ap- 
pointment of  a  deputy,  or  that  requires  security  from  him  at  all, 
much  less  new  security ;  and  in  that  is  the  distinction  between  the 
principal  and  the  deputy  in  reference  to  their  securities.  Hassell  v. 
Longy  Peppin  v.  Cooper^  and  that  class  of  cases,  only  determine 
that  general  words  in  the  condition  will  be  construed  by  the  recital, 
where  no  violence  is  done  to  the  rules  of  construction.] 


(a)  2  Bob.  &  P.  175.  (b)  1  M.  &  W.  390. 

(e)  2  Camp.  413.  {d)  2  Camp.  39. 

(e)  3  M.  &  S.  502. 
VOL.  1.  85  L 
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T.  T.  1851.       Sogtn,  in  reply. 

'w.-^v-^*^         The  Coart  will  not  be  asiuto  in  eonstmiog  words  against  • 

^  8aret;f.M.^_PEin«BFATBEm»  B.    Thfi  snrel/  la  a  P^^rtQT  to  the  b(ma» 

€A«ri^KBLD.  and  we  most  oonatnie  his  words  is  those  of  any  other  person  i  and 

*<  ^ferbu/b94imii9«^nmtdm€amimptofirm$t^m*'  h  n  sound  prineiple]. 

— Addison  an  ContraeU^  p.  730 ;  L^mtUtf  ▼•  Awfa  («)  {  Bmmford 

V.  77e#  (6). 

PiooT,  C.  B, 

We  are  of  opinioii  that  the  verdict  for  the  defendant  eannot  be 
BQStained.  The  prisGiplo  of  lavr  is  clear  that  has  been  laid  dowa 
for  the  defendant  Where  tha  office  is  for  a  limited  period^  general 
tfords  in  the  oondition  will  not  e^ond  the  liaUlitj,  and  that,  on  the 
ordiaavy  prindple  that  jrou  are  to  azpound  a  contract  in  reference 
to  its  subject  matter.  If  the  terms  of  the  eondition  are  dear  and 
4istinct»  these  terms  shall  faind«  althoiiigb  tber^  maj  be  some  defect 
in  the  recttaL  In  this  cseSy  ooopling  the  oondiiion  and  recitaly  and 
construing  the  coniraot  in  reference  to  the  ^ul^ject  matter,  there 
eKists  no  amfoigaitj*  But  what  is  the  aql^ject  matter  ?  It  is  the 
offioe  of  the  prinoipal  and  the  affioe  of  depulj.  Now  the  office  of 
principal  is  not  merely  to  pay  i  it  is  also  to  collect  the  entire  sum  he 
may  be  reqaked  to  collect.  That  is  his  oUigation^  not  only  ac^ 
cording  to  the  Act  of  Parliament^  but  also  under  the  condition  of 
the  bead  which  he  is,  under  the  pronsiods  of  the  Grand  Jury  Act, 
bound  to  enter  into.  He  therefore  found  it  neeeseaiy  to  soonre  firom 
hit  deputy  the  performaoce  of  similar  duties  to  the  one  which  he 
had  to  discharge,  that  is  to  aay^  that  ho  should  be  under  an  obligation 
iMt  only  to  pay  but  also  to  collect.  The  bond  consequently  recites : 
^  Wfaieitas  the  above  nam^  Robert  Ddaoour  is  high  oonstaMO)  Ac ; 
^aiid  the  said  Thomas  SmaUinan)  having  profiosed  to  beoomo  his 
^*  deputy  coUfeetaT  in  said  barooy^  has  offered  the  above  named  Hon. 
"  Henry  Caitlftekl  to  be  his  sooority  for  the  due  perfermanoe  of  the 
**  duty  of  deputy  collector,  &c.,  and  for  the  due  and  faithful  collec- 
**  tion  of  all  such  public  moneys  as  he  shall  be  roqniredyrom  ftma  to 
^  timey  by  the  said  Bobert  Delacour  to  collect  on  said  barony,  and 

(a)  2  Bing.  32.  (6)  3  East,  380. 


it 
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**  for  tho  d«e  perlbfm«ne6  of  all  other  tog^l  »«to  he  mnj  be  wqwed  T.  T.  1851. 
« to  perform  townrde  tb«  dultefi  genor^y  of  sueh  ooUeolar  "    Aad    ^ — v — ' 
Ihe  eonditioQ  iB»  **  ih«t  if  the  nbo^o  lK>u]]d  Tbotnu  SimUmftn  d»  ^^ 

♦*  and  ahall  wU  aad  ftiUrfuUy  eollocl  all  «uoh  puWic  moBej  m  bo  oaui.n»i*b. 
shall  by  the  waivaot  of  tbo  aaid  BoboH  Delaoour  bo  autbormd 
and  desired  Jrom  time  to  time  to  collect  on  said  barony,  and  shall 
"pay  the  same  to  the  said  Robert  DolMWur  weekly^  a9  Ibe  said 
"  Thomas  Smallman  shall  collect  the  same,  except  the  said  Robert 
*'  Delacour  shall  otherwise  direct,  and  shall  complete  each  mmi  evert/ 
*'  eoUeeHoH  he  iball  be  so  required  to  make  on  mid  bavony,  and  shall 
*'  pay  the  full  atnoutit  therorf  and  of  each  of  tJ^m  to  the  said  Robert 
^  Delaooiur  at  hie  office  at^  &0k>  one  week  at  teaat  before  the  first  di^ 
^  of  eacb  a»d  erery  Aseieee,  to  be  beld>  &cs  and  i^  U  hereby  further 
^^  deobiied,  &e^  that  iu  oaae  the  said  Thomae  Sonlbpaao  shall  al  any 
"time  or  times  hereafter  make  default  in  the  4i»e  eolleotkw  and 
"  payment  to  the  said  Robert  Delacour,  his  executors  or  administra- 
*'  tors,  of  the  moneys  he  shall  from  time  to  time  be  authorised  and 
**  required  by  the  warrant  of  the  said  Robert  Delacour  to  collect  on 
**  the  said  barony,  or  in  the  payment  of  the  same  in  the  manner  and 
**  at  the  respective  times  aforesaid,"  &c. 

It  is  quite  possible  that  the  terms  of  the  recital  and  condition 
may  be  applicable  to  a  deputy  appointed  for  the  collection  of  a 
portion  of  a  district,  or  for  a  specified  time  over  the  entire  of  the 
district ;  but  for  whatever  purpose  the  deputy  is  appointed,  it  is 
obvious  to  my  mind  that  the  bond  contemplates  more  than  one 
collection  and  one  appointment*  And  where  the  appointment  has 
been  made,  how  and  where  is  the  duty  to  be  performed  ?  It  must 
be  to  do  some  portion  of  his  own  duties ;  and  he  has  no  power 
to  collect,  save  what  he  is  directed  to  collect  by  the  treasurer's 
warrant.  How  is  it  possible  for  the  words,  **by  the  warrant,  &c, 
from  time  to  time  to  collect,"  and  "complete  each  and  every  col- 
"lection,"  and  "shall  pay  &c.,  one  week  before  the  first  day  of 
"  each  and  every  Assizes  " — how  is  it  possible,  I  say,  that  this  obli- 
gation should  apply,  unless  more  than  one  Assizes  were  contemplated, 
and  more  than  one  warrant  ?  If  it  apply  to  other  warrants,  it  must 
imply  an  authority  derived  from  more  than  one  period  of  the  col-  * 
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i*   A  lector's  authority.     On  the  whole  case,  nothing  appears  inconsistent 

-  with  the  intention  of  the  parties  in  this  constmction,  and  the  words 

BELACOUB  ^ 

V,  are  perfectly  sensible.     I  do  not  express  any  opinion  as  to  what 

GAULFEBLD.  mjgjj^  \^  ^jj'g  effcct  of  a  subscquent  appointment  after  a  lapse  of 
time ;  that  is,  if  the  appointments  were  not  continuous. 


Penhefatheb,  B.,  concurred. 

LErBOY,  B. 

There  is  one  observation  only  that  I  would  make.  It  has  been 
said,  that  those  consequences  would  flow  from  holding  the  bond  to 
be  a  continuing  security,  viz.,  that  the  surety  might  be  made  liable 
by  the  re-appointment  of  the  deputy  after  a  period  of  time ;  but  I 
think  the  words  ''of  each  and  every  Assizes"  refer  plainly  to 
continuous  appointments. 

Cause  shown  disallowed. 
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M.  T.  1851. 

Qusen*a  Bench 


JOHN  WARD  V.  W.  D.  FREEMAN. 


(Queen's  Bench.)  ^^  3 

Nov.  7,  18. 

Case. — The  declaration  stated  that  the  defendant,  before  and  at  the  The  fonctions 

of  an  Assist- 

time  of  the  hearing  of  the  cause  thereinafter  mentioned,  to  wit,  on  ant-Banister 

as  to  receiying 
&c.,  at  &c.,  and  from  thence  hitherto  hath  been,  and  still  was,  dvil-bill  ap- 

Dfisls    11.11ft    OT    A 

Assistant-Barrister  for  the  countj  of  Galwaj,  dnly  nominated  and  judicial  cha- 
appointed ;  that  theretofore  to  wit,  on  &c.,  at  a  General  Session  of  ^]jeie  an 

A        *    A        ^ 

the  Peace  holden  at  Galway,  in  and  for  the  county  Galway,  before  gj^gj^  re- 
divers  Justices  of  our  Lady  the  Queen,  assigned  to  keep  the  peace  ^^..  ^*"^® 

in  and  for  the  said  county,  and  to  hear  and  determine,  &c.,  a  certain  P^,  pending 

the  heanngof 

Court  of  our  Lady  the  Queen,  commonly  called  a  Civil  Bill  Court,  Crown  busi- 
ness, without 

was  held  in  and  for  the  division  of  said  county  called  the  division  assigning  any 

reason  ror 

of  Galway,  by  and  before  the  defendant,  then  i^nd  there  being  such  such  refusal, 

Assistant-Barrister;  at  which  Court  a  certain  cause  by  English  action  could 
bill  or  paper  petition  usually  called  a  civil-bill,  in  which  cause  f^^  ^^^  „- 
one  Thomas  Commins  was  plaintiff,  and  the  now  plaintiff  was  ^^^^' 
defendant,  in  a  certain  action  of  assumpsit,  to  wit,  an  action  for  Jthe 
sum  of  &C.,  being  a  cause  of  action  within  the  jurisdiction  of  the 
Court,  was  heard  and  determined  by  the  Court ;  and  the  now  plaintiff 
was  at  the  time  of  service  of  the  civil-bill  resident  within  the  juris- 
diction of  the  Courts  to  wit,  at  &c.,  and  that  having  been  duly  served 
with  the  civil-bill,  then  and  there  at  the  Court  duly  appeared  by  his 
attorney,  to  wit,  C.  R.,  and  defended  the  action ;  that  thereupon  such 
proceedings  were  had  that  it  was  ordered  and  decreed  by  the  Court 
that  Thomas  Commins  should  recover  from  the  now  plaintiff  the 
sum  of  &c.,  together  with  six  shillings  costs  (setting  out  the  decree) ; 
as  by  the  record  of  the  Court  might  appear.  That  after  the  pro- 
nouncing of  the  decree,  and  before  it  issued,  to  wit  on  &c.,  the  now 
plaintiff,  having  just  grounds  of  appeal  from  the  decree,  and  then 
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H>  T.  18$  1.  and  there  thinking  himself  a^rieved,  and  being  in  ftet  aggrieved 
hy  the  decree  so  made  and  pronounced,  intended  and  was  desirone 
of  appealing  therefrom  to  the  Judges  of  Assize  for  the  oountf 
of  Oalway,  at  the  Assizes  next  after  the  decree  had  been  made 
and  pronounced.  That  the  plaintiff  afterwards,  to  wit,  on  &&, 
paid  to  A.  D.,  then  and  there  beii^  attotney  in  the  cause  for 
Thomas  Commins,  the  sum  of  six  shillings,  the  amount  of  the  costs 
of  the  decree,  of  which  the  defeadant  ht^  aotioe ;  and  that  thereupon 
afterwards,  and  during  the  Court,  and  before  the  issuing  of  the 
decree,  to  wit»  oa  &c^  the  now  (daintiff  tendered  and  offered  to  the 
defendant  to  enter  before  hon,  ao  beiiig  Assistant^Barrister,  into  a 
reoognisanoe  of  double  the  sum  decreed  against  him,  to  wit,  the  suai 
of  &0*,  with  sufficient  bail,  to  wit^  B«  L.  and  T«  D^  with  a  ocmdiUoD 
to  said  recogniaance  to  the  effect  following,  &c«  (setting  out  oondi* 
tion).  That  B.  L.  and  T.  D.  were^  and  each  of  them  was,  sufflcieat 
bail  in  that  behalf,  and  were  ready  and  willing  and  offered 'to  enter 
into  the  reoogniaanoe,  and  the  plaintiff  then  and  there  tendered  and 
offered  the  defendant  to  appeal  Crom  the  decree  to  the  then  nejob 
Justioee  of  Aastae ;  and  C.  B.,  being  the  attorney  who  so  i^peared 
for  the  plaintiff  on  the  hearing  and  determination  of  the  oausat  was 
willing  and  offered  the  defendant  to  make  an  affidavit  in  writiDg 
before  him  as  Assistant-Barrister,  that  the  appeal  was  oot^  as  he 
believed*  made  for  the  purpose  of  de^y»  biiift  that  there  was  pfo*- 
bable  cause  for  reversing  the  decree  so  made  and  pronounced.  That 
the  plaintiff  then  and  there  requested  the  defendant^  so  being  tmk 
Asnstam-Bamateri  to  take  the  affidavit  of  O.  B^  and  that  Gi.  & 
dionld  be  sworn  op  it^  to  the  tiruth.  of  his  affidaviti  and  to  aoeept 
and  take  the  reoognijumoe  sAd  acknowledgv^aat  thaM>f  bjr  the 
plaintiff  and  his  sureties  in  order  that  he  might  proeeeote  his  apfeal 
to  and  before  the  Judges^  ta^  aooording  to  the  form  of  the  ale- 
tote  in  that  case  made  and  provided,  and  to  receive  the  appeal 
of  the  plaintiff  from  the  decree^  And  although  it  was  the  duly 
of  the  defendant,  he  being  aooh  Assistaat^Barristers  to  have  taken 
the  affidavit  of  C.  B.,  and  swear  him  as  to  the  truth  ihet>eo{;  and 
abo  to  have  accepted  end  taken  the  reoogniaaocei  and  to  receive 
the  apfieal,  and  thereupon  to  have  stepped  aU  preoeedtegs  on  the 
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decree ;  and  slthongh  the  pkiBtiff  was  willing,  and  efiered*  to  piay  M.  T.  1851- 
all  fees  in  respect  of  the  taking  of  the  afi&dayit^  recognisance  and 
appeal,  nevertheless  the  defendant,  not  regarding  the  statute  in 
that  case  made,  doc,  nor  his  duty  in  that  behalf,  but  contriying 
and  wrongfnlly  intending  unjustly  to  aggrieve  and  oppress  the 
plaintiff  in  that  behalf,  and  to  prevent  and  hinder  him  from  appeal- 
ing from  the  decree  to  the  Judgea,  &c.,  and  not  regarding  his  duty 
as  Assistant^Barrister,  or  the  statute  in  that  ease,  dx^  and  the  laws 
of  the  land,  absolutely  refused  to  take  the  affidavit  of  C.  R.,  or  to 
swear  him  to  the  truth  thereof,  or  to  take  the  reeognizanee,  or  the 
acknowledgment  thereof,  or  any  other  recognisance  or  affidavit 
whatsoever,  for  the  purpcaes  afcKsaid,  or  to  reeeive  the  appeal  or 
to  stop  the  proceedings  on  the  decree  so  pronounced :  and  ibr  want 
of  said  appeal  the  decree  afterwards,  to  wit  at  the  said  Court,  issued 
forth  of  the  Court,  then  and  there  marked  for  the  sum  p£,  in^  and 
signed  by  the  defendant  as  such  Assistant-Barrister,  and  by  one 
J.  R.,  then  and  there  being  Clerk  of  the  Peace  of  the  county,  hav- 
ing been  then  and  there  entered  and  registered  in  the  book  kept  by 
the  Cierk  of  the  Peaoe  of  the  county  for  entering  and  registering  of 
causes  decreed  and  determined  by  the  Court  by  English  petition  or 
paper  bill :  by  means  of  which  premises  the  plaintiff  was  deprived  of 
his  appeal  and  of  the  benefit  and  advantages  thereof  and  precluded 
and  hindered  from  procuring  the  decree  to  be  reversed,  as  he  could 
•ad  might  have  done  but  for  lAe  committing  of  the  grievances  by 
the  defendant. 

The  declaration  then  alleged  that  the  Sheriff  of  the  county  issued 
his  warrant,  empowering  persons  therein  named  to  execute  the 
decree,  and  that  certain  goods  of  the  plaintiff  wexe  seized  in  exe- 
cution ;  and  that  plaintiff,  in  order  to  prevent  a  eale  thereof,  paid  the 
sBHiount  of  the  decree  and  the  costs  to  the  plaintiff  in  the  civil-bill, 
and  that  thereby  plaintiff  was  then  and  there  gread]p  eacpoiod  and 
injured  in  his  credit  and  circumstances. 

The  defendant  pleaded  the  general  issue. 

Tha  case  was  tried  before  Moobu,  J.,  at  the  Spring  Asaiaes  of 
1851,  for  the  county  of  the  town  of  Galway,  and  the  first  witnen 
prodtioed  fer  the  plaintiff  was  his  attorney  in  the  dvil-biil  praeeed- 
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M.  T.  1861.  ings,  and  also  his  attorney  on  the  record;  and  he  deposed  that 
Queen's  Bench 

Mr.  Freeman  was  Assistant-Barrister  of  the  county  of  Galway  and 

the  county  of  the  town,  and  had  so  acted  at  the  January  Sessions  of 
1851 ;  that  he  (the  witness)  there  appeared  as  the  attorney  for  the 
now  plaintiff,  to  defend  a  civil-bill  for  him,  and  produced  evidence 
in  his  behalf ;  that  the  Grand  Jury  were  sworn  on  a  Friday,  and 
after  that  being  done,  the  civil  business  was  gone  into,  and  lasted 
until  some  time  on  Saturday,  when  the  criminal  business  was  pro- 
ceeded with,  and  thence  continued  to  Monday ;  that  the  mode  of 
lodging  an  appeal  was  by  preparing  the  recognizance  and  affidavit  in 
open  Court,  and  that  he  paid  the  attorney  of  the  opposite  party  in 
the  civil-bill  the  costs  of  the  decree ;  that  on  the  Monday  he  applied 
to  the  Deputy  Clerk  of  the  Peace  to  take  the  appeal ;  that  the  Crown 
business  was  then  going  on,  and  that  the  Deputy  Clerk  told  him  he 
had  instructions  from  the  Barrister  not  to  take  an  appeal  during 
the  hearing  of  Crown  business ;  that  he  then  applied  in  open  Court 
to  the  defendant,  on  Monday  evening,  to  take  the  appeal,  when  the 
defendant  was  sitting  on  the  Bench ;  that  he  had  the  recognizance 
prepared,  with  the  names    of  the  parties  and  sureties,  also  the 
affidavits  filled  up,  ready  to  be  sworn,  and  the  sureties  present, 
and  that  defendant  refused  to  receive  the  appeal,  assigning  no 
reason ;  that  no  proclamation  had  been  made  before  he  made  the 
application  to  the  defendant;   that  defendant  soon  after  left  the 
Bench ;  that  the  decree  against  the  now  jplaintiff  was  given  out ;  that 
he  (witness)  paid  the  amount  to  the  plaintiff  in  the  decree,  and  that 
the  receipt  was  on  the  back  of  the  process ;  that  he  had  lodged 
appeals  after  the  criminal  business  was  ended,  which  were  received 
by  the  defendant,  and  that  he  had  so  done  at  the  identical  January 
Sessions.   On  his  cross-examination  he  admitted  that  it  was  between 
five  and  six  o'clock  in  the  evening  when  he  applied  to  the  defendant 
to  take  the  appeal ;  that  the  books  had  been  ruled,  and  the  Crown 
business  all  finished ;   that  the  whole  of  the  civil-bills  bad  been 
disposed  of  by  twelve  o'clock  on  Saturday  ;  that  he  had  lodged 
other  appeals  on  Friday ;  that  he  had  paid  the  costs  of  the  decree 
on  Monday  morning ;  that  he  could  not  say  if  he  had  given  the 
affidavit  to  the  Deputy  Clerk  of  the  Peace  when  he  asked  defendant 
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to  take  the  appeal;  and  that  he  did  not  mention  to  the  defendant  M.  T.  1851. 

Queen's  Bench 
the  names  of  the  parties  when  he  asked  him  to  receive  it. 

Two  witnesses  deposed  that  they  had  practised  at  Sessions  for 
twenty  or  thirty  years,  and  that  the  practice  had  been  to  take 
the  appeals  so  long  as  the  Barrister  was  sitting,  though  after  the 
criminal  business,  and  up  to  the  close  of  the  Sessions.  The  plaintiff 
then  produced  one  of  the  persons  who  attended  the  Sessions  as  his 
surety,  who  proved  the  seizure  of  the  plaintiff's  goods,  under  the 
decree,  and  the  payment  of  the  money  to  avoid  their  being  re- 
moved. The  signature  of  the  Sheriff  to  the  decree  being  proved, 
as  also  the  civil-bill  process  and  the  decree  pronounced  thereon, 
and  the  recognizance  and  affidavit  being  then  read,  the  plaintiff 
closed  his  case. 

The  defendant's  Counsel  then  asked  for  a  nonsuit,  or  if  plaintiff 
would  not  consent  to  be  called,  then  that  the  Judge  should  direct  a 
verdict  for  the  defendant,  inasmuch  as  the  defendant,  as  Assistant- 
Barrister,  was  a  Judge  of  a  Court  of  Record,  and  that  in  refusing 
to  receive  the  appeal  he  had  acted  judicially,  and  no  action  was 
maintainable  against  him  for  such  judicial  act. 

The  plaintiff's  Counsel  required  a  direction  to  the  effect  that  the 
refusal  of  the  defendant  to  receive  the  appeal  was  not  a  judicial 
act,  and  called  on  the  Judge  to  leave  the  consideration  of  the  case 
upon  the  evidence  to  the  jury ;  and  if  they  believed  the  evidence,  to 
direct  them  to  find  a  verdict  for  the  plaintiff.  The  learned  Judge 
refused  this  direction,  and  directed  a  verdict  for  the  defendant, 
expressing  his  opinion  that  the  defendant,  acting  as  a  Judge  of 
a  Court  of  Record,  was  not  liable  in  the  present  action  for  the 
breach  of  duty  in  the  declaration  alleged  to  have  been  committed ; 
and  to  this  direction  the  plaintiff's  Counsel  excepted. 

The  jury  found  for  the  defendant 

The  bill  of  exceptions  being  set  down  for  argument,  the  point 
noted  was,  whether  the  defendant,  as  Assistant-Barrister,  is  liable 
to  an  action  at  the  suit  of  the  plaintiff,  against  whom  he  made  a 
civil-bill  decree,  for  refusing  to  receive'  an  appeal  tendered  against 
such  decree? 

VOL.  1.  86  L 
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M.  T.  1851.       The  case  was  twice  argued,  once  before   CaAHPTONy  J.,   and 

Queen's  Bench 

^  "i,     "'     Perrih,  J.,  in  Trinity  Term  (the  Chief  Justice  and  Moore,  J., 
being  engaged  in  public  business  elsewhere),  and  on  the  conclusion 


V, 


FBEEMAN.    gf  the  first  argument,  it  was  directed  by  the  two  former  Judges  to 
May  30.       ^®  re-argued  before  the  full  Court ;  accordingly — 


'^ov*  7.  Metigher  and  Close  now  appeared  in  support  of  the  exception. 

The  Civil-bill  Act  (36  G.  3,  c.  26)  gives  a  party  a  right  of  appeal 
on  certain  conditions,  viz.,  the  perfecting  a  recognizance  with  suffi- 
cient sureties  to  prosecute  the  appeal,  and  the  making  an  affidavit 
by  the  appellant's  attorney,  that  there  is  cause  for  believing  the 
decree  will  be  reversed,  and  that  the  appeal  is  not  taken  for  the 
purpose  of  delay.  The  statute  being  thus  imperative,  there  rests  in 
the  Assistant-Barrister  no  discretion  as  to  refusing  the  appeaL  The 
29th  section  is  to  this  effect  (36  G.  3,  c.  26)  :— '*  That  it  shall  and 
'*  may  be  lawful  to  and  for  any  person  or  persons  who  shall  think 
"  him,  her  or  themselves  aggrieved  by  any  decree  or  dismiss  made 
'*or  pronounced  by  any  such  Assistant  Barristers  as  aforesaid,  to 
*'  appeal  therefrom  to  the  Judges  of  Assize  for  the  respective  county 
**  where  such  decree  or  dismiss  shall  have  been  so  made  or  pro- 
"  nounced,  at  the  Assizes  next  after  such  decree  or  dismiss  shall  have 
**  been  so  made  or  pronounced,  and  not  after  such  next  Assizes,  &c^ 
"  which  appeal  the  said  Assistant-Barristers  are  required  to  receive, 
"  ^.,  and  stop  all  proceedings  on  the  decree  or  dismiss  pronounced  ; 
"  the  party  appealing,  if  a  defendant,  first  paying  the  plaintiff  the 
"  costs  allowed  by  this  Act,  or  depositing  the  same  with  the  acting 

■ 

"  Clerk  of  the  Peace,  and  entering  before  the  said  Assistant  Bar- 
*'  rister  into  a  recognizance  of  double  the  sum  decreed,  with  6uffi« 
*'  cient  bail  to  pay  the  sum  decreed  against  him,  with  costs,  in  case 
*'  no  relief  shall  be  had  upon  the  hearing  of  such  appeal ;  and 
''  in  case  the  party  appealing  be  a  plaintiff,  then  paying  the  defend- 
**ant,  or  depositing  with  the  acting  Clerk  of  the  Peace,  the  costs 
**  allowed  by  this  Act,  and  entering  before  the  Assistant-Barrister 
**  into  a  recognizance  in  the*  sum  of  forty  shillings,"  &c.  56  G.  3» 
c.  88,  s.  9.  14  &  16  Vic.  c.  67,  s.  127,  is  the  appeal  section  ia 
the  late  Civil-BiU  Act     The  Barrister  has  but  to  take  the  acknow- 
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ledgment,  the  security  for  entering  into  the  appeal.     To  construe  ^*  T.  1851. 

Queen'sBench 
the  section  as  directory  would  be  frustrating  justice  :    Chreen  v. 

Hundred  of  Bueklechurche  (a)  ;  Curritan  v.  Killigrew  (b)  : — "  If 
"  a  Judge  refuse  a  plea  which  by  law  he  ought  to  accept,  an  action 
'*on  the  case  lies  against  him." 

If  on  the  pleadings  it  appeared  that  the  bail  was  refused  because 
of  the  insufficiency  of  the  securities,  it  would  be  a  material  thing 
against  us,  for  that  would  imply  an  examination  of  the  bail  as  to 
solvency ;  and  a  refusal  to  receive  the  recognizance,  grounded  on  the 
insufficiency  of  the  bail,  might  be  a  judicial  act ;  but  the  declaration 
complains  of  a  breach  of  duty  in  the  Barrister  arbitrarily  refusing 
to  receive  the  appeal. — [Perrin,  J.  It  is  not  because  a  Judge  may 
do  a  wrong  and  an  unjustifiable  act  that  an  action  will  lie.] — Yet 
if  the  act  done  be  illegal,  an  action  clearly  lies  :  Hoidden  v. 
Smith  (e), — [Perrin,  J.  Suppose  the  Lord  Chief  Justice  refuse 
to  allow  a  writ  of  error,  would  an  action  lie  against  him  ?-^ 
Crabifton,  J.  The  question  is  simply,  is  the  act  of  the  Assist- 
ant-Barrister, the  foundation  of  this  complaint,  a  judicial  one,  or  is 
it  merely  ministerial,  like  the  act  of  a  Slieriff  ?] 


Concannon  and  FitzgibboHy  contra. 

The  declaration  clearly  intimates  that  the  act  complained  of  was 
a  judicial  one,  for  it  speaks  of  the  tendering  of  bail,  which  was 
refused  by  the  Barrister,  and  thus  shows  that  he  must  have  exer- 
cised his  judicial  mind  in  deciding  on  its  sufficiency  or  insufficiency. 
The  law  cannot  now  be  questioned,  that  no  action  lies  against  the 
Judge  of  a  Court  of  Record,  acting  judicially :  Taaffe  v.  Lord 
Downes  {d).  Surely  the  receipt  by  the  Assistant-Barrister  of  a 
recognizance  is  a  judicial  act,  for  it  implies  his  determination  on 
the  solvency  of  the  bail :  M^Quade  v.  M^ Anally  (e)  ;  Cahill  v. 
Meagher  (/). —  [Crabifton,  J.  That  case  is  mis-reported. — 
Perrin,  J.     The  real  question  is,  was  the  act  done  in  a  judicial 

(a)  1  Leon.  323.  (6)  2  BoU.  Bep.  496. 

(c)  19  Law  Jonr.  170;  S.  C.  14  Jurist,  598. 
(<0  HatcheU's  Report.  (e)  1  Cr.  &  Dix,  C.  C.  459. 

(/)  1  Cr.  &  Dix,  C.  C.  485. 
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M.  T.  1861.  proceeding?  and  such  was  the  position  adopted  in  TcLoffh  \.Lord 
DowneSy  that  a  Judge  is  not  subject  to  have  his  conduct  reyiewed 
in  the  course  of  a  cause  by  iein  action.] — ^As  to  taking  a  recogni- 
zance, it  is  laid  down  in  Noy^  p.  ISTj  that  it  is  a  judicial  act.     Ad 
action  on  the  case  lies  not  against  Sheriffs  for  taking  of  insuffi- 
cient bail,  being  Judges  :   Meiealfe  v.  Hodgson  (a) ;  Gamett  y. 
Ferrand  (b).    The  act  of  receiving  an  appeal  is  part  and  parcel 
of  the  civil-bill  which  has  been  heard  before  the  Barrister,  and  is 
therefore  part  of  a  judicial  proceeding  ;  the  moment  a  decree  is 
pronounced,   the  plaintiff  in  it   maj  require  it  to   be  given  him. 
Then  the  Judge  of  a  Court  of  Record  is  n<)t   answerable  in  an 
action  for  any  thing  he  does  in  the  course  of  a  judicial  proceeding 
before  him :  Linford  v.  Fitzroy  (c).     That  29th  section  of  36  G.  3 
specifies  no  time  at  which  the  appeal  is  to  be  tendered,  or  the  Judge 
to  receive  it ;  but  it  cannot  be  argued  that  the  receiving  of  an  appeal, 
or  the  refusal  to  receive  it,  does  not  involve  an  exercise  of  the  ju- 
dicial mind  of  the  Assistant-Barrister.     There  is  but  one  remedy 
against  a  Judge,  that  is  by  impeachment,  and  a  mandamus  would 
lie,  to  compel  him  to  receive  the  appeal. — [Pbbrin,  J.     That  would 
be  nugatory,  for  the  appeal  could  not  then  be  heard  before  the  next 
going  Judge  of  Assize,  according  to  the  requirements  of  the  sta- 
tute.]— What  then  is  a  judicial  act  ?    It  is  any  act  which  a  Judge 
does  in  doing  or  refusing  a  thing,  pending  any  proceeding  before 
him,  over  which  he  has  any  legal  jurisdiction :  Gamett  v.  Fer^ 
rand.      It  might  be   a  question  whether   a  Judge,   directed   by 
his  commission  to  be  in  a  certain  town  on  a  specified  day,  and  he 
not  fulfilling  that  direction,  would  be  liable  in  an  action:  MiUer 
V.  Seare  (cQ.    But  here  is  a  judicial,  not  a  mere  ministerial,  act 
complained   of,  and  for   the  doing  of  which   the  Judge  is  not 
answerable:    Colder  v.  Halkei{e)  ;  Hamond  v.  Howell (/). 

Close  replied. 

There  is  no  remedy  by  mandamus,  as  the  Court  has  intimated. 


(a)  Hatton,  120. 


(6)  6  B.  &  C.  610. 


(c)  13  Jurist,  Q.  B.  303 ;  S.  C.  18  Law  Jour.  M.  C.  108 ; 
S.  C.  3  Qu.  Session  Gases,  438. 

(d)  2  Wm.  Bl.  1140.  (c)  8  Moo.  P.  C.  28. 

(/)  2  Mod.  218. 
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because  the  appeal  must  be  received  at  the  Seaaiona  in  which  the  M.  T.  1861. 

Queen*  sBench. 
case  is  heard,  and  heard  before  the  next  going  Judge  of  Assize, 

and  the  intervening  time  would  necessarily  elapse  before  a  decision 
on  the  mandamus  and  return  was  given.  The  appeal  here  was 
tendered  in  the  customarj  way  ;  and  it  appears  on  the  evidence 
that  the  Assistant-Barrister  received  other  appeals,  similarly  circum- 
stanced. A  Judge  of  a  Court  of  superior  jurisdiction  is  liable  for 
non-feazance.  Now  we  say  this  was  a  mere  ministerial  act,  not 
a  mere  mistake  in  point  of  law  in  reference  to  the  judicial  func- 
tion ;  and  the  statute  of  36  G.  3  demonstrates  it  to  be  ministerial ; 
Schtnotti  V.  Bumsied  (a)  ;  The  Queen  v.  Badger  (fr)  ;  Ferguson 
V.  Lord  Kinnoul  (e).  The  result  is,  if  a  statute  direct  a  Judge  to 
do  an  act,  and  he  refuse,  an  action  lies  against  him :  J)r»  Bonham's 
case  (d) ;  T%e  case  of  the  Marshalsea  {e) ;  Windham  v.  Clere  (J) ; 
Ashby  V.  White  {g) ;  Acherley  v.  Parhinson  (A) ;  Beaurain  v. 
Scott  (t)  ;  Sutton  v.  Johnstone  (h) ;  Davis  v.  Blach  (/). 

Cur,  ad.  vuU, 


Blackburne,  C.  J. 

This  is  an  action  on  the  case,  brought  against  the  defendant,  the 
Judge  of  the  Civil-Bill  Court  of  the  county  of  Galway,  for  having 
declined  to  receive  an  appeal  from  a  decree  made  by  him  against 
the  plaintiff  for  the  payment  of  a  small  debt.  The  declaration  states 
the  decree,  the  payment  by  the  plaintiff  of  the  costs  of  it,  and  that 
afterwards  and  during  the  Court  he  tendered  to  the  defendant,  and 
offered  to  him  to  enter  into  a  recognizance  with  sufficient  bail 
(naming  them),  with  a  proper  condition,  and  there  tendered  and 
offered  the  defendant  to  appeal ;  that  Coll  Rochfort  was  attorney 
in  the  cause,  and  offered  to  take  the  affidavit  required  by  law  that 
the  appeal  was  not  for  the  purpose  of  delay,  and  requested  the  de- 


(a)  6  T.  B.  646. 
(c)  9  a.  &  Fin.  251. 
(e)  10  Bep.  76,  a. 
is)  6  Mod.  45. 
(0  3  Camp.  386. 


(0  1  Q.  B.  900. 


(6)  4  Q.  B.  468. 
((Q  8  Bep.  107,  a. 
(/)  Cro.  Eliz.  130. 
(A)3M.&  8.411. 
(A)  1  T.  B.  493. 


Nov,  18. 


686 


COMMON  LAW  REPORTS. 


M.  T.  1861.  fendant  to  take  the  affidavit  and  recognizance,  and  receive  the 
Queen's  Bench 

appeal ;  that  it  was  the  defendant's  datj,  and  he  refused  to  do  so. 

The  plaintiff  examined  his  attorney,  who  swore  that  the  Sessions 
commenced  on  Friday  the  3rd  of  January ;  he  then  stated  the  pro- 
ceedings ;  that  the  civil  business  lasted  until  some  time  on  Saturday ; 
that  the  criminal  business  continued  from  thence  until  Monday; 
that  on  Monday  he  applied  to  the  Clerk  of  the  Peace  to  take  the 
appeal  when  the  Crown  business  was  going  on,  who  said  he  had 
directions  from  the  defendant  not  to  take  an  appeal  when  Crown 
business  was  going  on ;  that  on  Monday  evening  he  applied  in  open 
Court  to  the  defendant  to  take  the  appeal ;  that  the  Court  was  then 
sitting  and  defendant  on  the  Bench ;  that  the  documents  and  bail 
were  there,  and  the  affidavit  ready  to  be  sworn  ;  that  the  defendant 
refused  to  receive  the  appeal,  but  gave  no  reason ;  that  no  procla- 
mation had  been  made  before  the  appeal ;  that  defendant  soon  after 
left  the  Bench ;  that  the  witness  had  lodged  appeals  after  the  civil 
business  of  the  Sessions  was  over,  which  the  defendant  received. 

After  the  evidence  the  learned  Judge  expressed  his  opinion  that 
the  defendant,  acting  as  Judge  of  a  Court  of  Record,  was  not 
liable  to  this  action  for  the  breach  of  duty  alleged  to  have  been 
committed  by  him,  and  directed  the  jury  to  find  for  the  defendant, 
which  they  did. 

We  are  now  to  decide  whether  this  ruling  was  right.  The  Court 
of  which  the  defendant  is  sued  as  the  Judge  is  a  Court  of  Record ; 
and  it  must  be  admitted  if  his  refusal  to  receive  this  appeal  was  a 
judicial  act,  it  not  being  alleged  to  have  been  malicious,  he  is  not 
liable  in  this  action.  The  law  in  this  respect  is  thus  stated  by  Lord 
Tenterden,  in  Gamett  v.  Ferrand(a) : — "  It  is  a  general  rule,  of  very 
*'  great  antiquity,  that  no  action  will  lie  against  a  Judge  of  Record 
"  for  any  matter  done  by  him  in  the  exercise  of  his  judicial  func- 
^Hions."  The  plaintiff  has  therefore  contended,  as  indeed  he  was 
obliged,  that  the  allowance  of  the  appeal  was  a  mere  ministerial  act^ 
made  imperative  by  the  express  terms  of  the  statute  referred  to ;  and 
that  whether  malicious  or  not,  the  defendant's  refusal  to  receive  it 
subjects  him  to  the  present  action.   We  are  now  to  consider  whether 


(a)  6  B.  &  C.  625. 
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this  be  so  or  not.    I  may  observe,  however  imperative  the  words  of  M.  T.  1851. 

Queen*  8  Bench 
the  statute,  thej  do  not  afford  any  test  by  which  we  can  try  whether 

the  act  to  be  done  is  judicial  or  ministerial.     We  must  therefore 

examine  what  Is  the  nature  of  the  duty  to  be  executed,  and  see 

whether  it  be  "such  as  to  preclude  all  inquiry,  and  the  exercise  of 

any  judgment  or  discretion  as  preliminary  to  its  execution.    That 

it  does,  is  mainly  rested  on  the  assertion  that  the  right  of  appeal 

is  absolute ;  this  it  obviously  is  not ;  on  the  contrary,  there  are  a 

number  of  conditions  to  be  performed  before  the  appeal  can  be 

received — all  of  them  conditions  for  the  benefit  and  protection  of 

the  party  who  has  obtained  the  decree,  each  of  them  demanding 

the  decision  of  the  Judge  that  it  has  been  performed.    He  must 

see  that  the  affidavit  is  made  by  the  attorney  in  the  cause — that  it 

is  conformable  to  the  statute — ^that  the  bail  are  sufficient,  and  the 

recognizance  and  condition  what  the  law  requires :  all  this  he  is  to 

do,  and  to  do  in  his  capacity  of  Judge ;  and  as  the  result,  to  decide 

whether  the  party  has  or  has  not  established  his  right  to  have  his 

appeal  received,  and  the  execution  of  the  decree,  which  is  the  right 

of  the  opposite  party,  suspended. 

In  contending  that  such  an  act  is  merely  ministerial,  to  be  done 

at  the  instance  and  for  the  benefit  of  one  of  the  parties,  the  right 

of  the  appellant  has  been  put  forward  as  if  it  were  the  sole  object 

to  be  regarded;  but  so  far  is  this  from  being  the  case,  that  it 

involves  the  right  of  both :  for  the  allowance  of  the  appeal  is  a 

decision  between  them;  where  it  gives  a  right  to  the  one  it  divests 

the  right  of  the  other.     The  proceedings  in  practice  are,  I  believe, 

generally  ex  parte;  yet  I  see  no  reason  why  the  Judge  should  not 

allow  the  party  who  has  obtained  the  decree  to  intervene  in  support 

of  his  own  right,  and  hear  him  as  to  the  form  of  the  documents,  or 

the  sufficiency  of  the  bail;  but  whether  the  Judge  adopts  this 

course  or  proceeds  in  his  absence  can  make  no  difierence ;  where  he 

allows  the  appeal,  he  adjudicates  on  a  right,  and  it  is  impossible  to 

regard  his  act  otherwise  than  as  judicial.    I  can  see  no  distinction 

in  the  quality  of  the  act  done  between  allowing  or  refusing  to  allow 

an  appeal.    The  Judge  in  either  case  decides,  and  decides  finally 

against  one  party  and  in  favour  of  the  other.    If  the  appellant  can 
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M.  T.  1861.  maintain  an  action  because  the  Judge  improperly  refuses  his  appeal, 

Queen's  Bench 

the  other  party  must  have  a  similar  remedy  if  the  appeal  be  impro- 
perly issued,  for  he  is  plainly  aggrieved  if  the  Judge  have  suspended 
the  execution  of  his  decree,  the  requisites  of  the  Act  not  having  been 
complied  with ;  but  my  opinion  is,  that  in  neither  case  can  the 
Judge  be  called  on  in  a  civil  action  to  justify  his  act.  His  reasons 
for  it  may  be  insufficient ;  he  may  have  formed  an  erroneous  opinion 
on  one  or  more  of  the  subjects  which  are  thus  committed  to  his 
decision,  but  this  error,  unless  it  can  be  imputed  to  maKce,  is 
one  not  examinable  in  such  &  mode  of  proceeding. 

The  case  of  Ferguson  v.  Lord  Kinnoul  (a),  and  the  passages 
cited  from  the  judgments  of  the  high  authorities  that  decided  it,  have 
been  strongly  relied  on  as  proving  that  the  reception  of  the  appeal  in 
the  case  before  us  was  a  mere  ministerial  act.  In  that  case  it  was 
decided  that  the  Presbytery  were  bound  to  examine  the  presentee  of 
Lord  Kinnoul,  and  that  their  doing  so  was  the  execution  of  a  mere 
ministerial  act;  but  no  one  who  considers  that  case,  and  the  pe- 
culiar facts  which  called  forth  the  strong  expressions  of  those  learned 
Lords,  can  hold  it  to  be,  as  is  contended,  an  authority  in  point  to 
govern  the  present,  or  extend  those  expressions  to  a  case  so  widely 
dissimilar  as  this  is.  It  will  be  seen  that  the  Court  of  Session,  in 
a  cause  in  which  the  Presbytery  and  many  of  its  members  were 
parties,  decided  that  it  was  their  duty  to  examine  the  presentee  of 
Lord  Kinnoul ;  this  decision  was  affirmed  on  appeal  in  the  House 
of  Lords,  and  was  reiterated  by  the  Court  of  Session,  which  agun 
ordered  the  Presb3rtery  to  obey  and  to  proceed  to  examine.  This 
they  refused  to  do,  many  of  the  refusing  members  having  been  the 
very  persons  who  had  appealed  and  been  ordered'  to  examine.  The 
law  therefore  was  established  by  that  decision,  and  it  could  not 
afterwards  be  controverted ;  it  admitted  of  no  ftirther  question,  of 
no  appeal.  It  is  observable  too  that  some  of  the  individual  members 
of  the  Presbytery  were  parties  in  ^e  very  suit  in  which  thia  de- 
cision was  made,  which  decision  was  afterwards  made  the  order  of 
the  Court  of  Session,  and  which  the  Presbytery  were  bound  to 
execute. 


(a)  9  CL  &  Fin.  303. 
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In  that  case  Lord  Brougham  says: — "Now  in  the  present  case,  M.  T.  185L 

Quem*i  Bench 
that  is  alleged  and  proved  which  is  tantamount  to  malice ;  illegal 

conduct,  in  violation  of  duty,  and  injurious  to  the  party,  and  the 
conduct  is  alleged  to  he  continued  refusal  to  do  an  act  declared  hy 
a  judgment  to  he  imperative.  In  Drewe  v.  Coulion  (ja\  and 
indeed  in  AMy  v.  White  (6),  such  averment  seems  to  have  been 
held  sufficient  allegation  of  malice.  If  the  acts  alleged  to  be 
illegal,  and  in  violation  of  duty,  had  been  alleged  in  terms  to 
"  have  been  wilfully  done,  there  can  be  no  doubt  that  this  would 
"  have  come  up  to  an  averment  of  malice.  But  the  word  '  wilful ' 
"needs  not  to  be  used  any  more  than  the  word  'malice.'  The 
"eontinued  illegal  refusal  is  clearly  equivalent  to  wilfully  doing 
"  an  illegal  act."  Lord  Cotteuham's  observations  are  alike  import- 
ant. It  is  impossible  to  read  this  case,  and  not  to  come  to  the 
conclusion  that  the  act  to  be  done  was  to  execute  a  decree  made 
against  the  Presbytery.  They  seem  to  me  to  have  had  a  duty 
essentially  ministerial,  and  therefore  totally  different  from  that  of 
the  defendant.  For  the  reasons  I  have  stated,  I  think  the  Judge 
was  right,  and  that  the  exception  must  be  overruled. 


(a)  1  East,  563,  n. 


Judgment  for  defendant. 
(6)  6  Mod.  45. 


NoTX. — Vide  CvUen  y.  Morris  (2  Stiurk.  B.  577).  This  was  an  action  on  the 
case  against  the  defendant,  as  the  High  BoHiff  of  Westminster,  for  refusing  the 
vote  of  the  pb&intifr  at  the  election  of  a  citizen  for  the  City  of  Westminster  for 
Parliament ;  and  it  was  held  that  the  malice  of  the  defendant  was  an  essential 
ingredient  to  support  the  action ;  Ahhott,  L.  C.  J.,  ohserving : — **  On  the  part 
of  the  plaintiff  it  has  been  contended  that  he  has  a  maintainable  right  of 
action,  without  at  all  referring  to  the  motives  by  which  the  defendant  was  in- 
fluenced in  rejecting  his  vote,  and  independently  of  the  proof  of  any  malicious 
intention  on  the  part  of  the  defendant.  On  the  part  of  the  defendant  it  has 
been  contended  that  an  action  is  not  maintainable  for  merely  refusing  the  vote 
of  a  person  who  appears  afterwards  to  have  really  had  a  right  to  vote,  unless  it 
also  appears  that  the  refusal  resulted  from  a  malicious  and  improper  motive; 
and  that  if  the  party  act  honestly  and  uprightly,  according  to  the  best  of  his 
judgment,  he  is  not  amenable  in  an  action  for  damages.  I  am  of  opinion  that 
the  law,  as  it  has  been  stated  by  the  Counsel  for  the  defendant,  is  correct." 


The  Beporters  think  it  but  an  act  of  courtesy  to  a  gentleman  retired  from 

the  active  duties  of  the  profession,  to  insert  the  following  letters  in  reference 
VOL.  1.  87  L 
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M.  T.  1851.    to  the  transaction  the  subject  of  the  above  action,  and  which  appeared  in^the 
Queen' g  Bench    Gaboay  Mercury  :— 

W.  D.  Fbebman,  Esq. 

Galway,  6th  of  Jannaij  1851. 

Dear  Sib — Since  my  return  from  Court,  I  have  been  attacked  bj  several  of 
mj  clients,  and  accused  of  neglect  in  the  discbarge  of  mj  duty,  in  not  having 
appeals  lodged,  although  they  attended  all  day  yesterday  and  this  morning  for  the 
purpose,  but  Mr.  Carter  would  not  receive  them,  on  your  authority.  I  greatly 
fear  that  their  proceedings  against  me  will  not  cease  with  their  abuse  of  me,  as  I 
may  be  held  accountable  for  neglect.  Under  these  circumstances  I  trust  you  will 
direct  Mr.  Carter  to  receive  the  appeals. 

Coll  Rochfobt. 

Mr.  Freeman  wrote  the  following  reply : — 

Sib — I  do  not  conceive  that  in  point  of  law,  the  dvil-bill  sessions  having 

finally  closed  on  Friday,  I  can  receive  any  appeals  in  my  chamber.    I  regret  that 

you  and  your  clients  should  have  any  difference  on  the  subject,  but  with  ^bal  I 

have  nothing  to  do. 

W.  D.  Freeman. 

To  which  Mr.  Rochfort  rejoined : — 

Sib — Notwithstanding  the  assumed  superiori^  of  your  position,  as  exempli- 
fied in  the  courtesy  of  your  reply  to  my  note,  I  shall  not  follow  your  example ; 
at  the  same  time  I  beg  to  intimate  to  you,  that  as  you  have  declined  to  receive 
those  appeals  tendered  to  you  in  open  Court,  I  shall  tiy  if  I  cannot  prevail  on  the 
Court  of  Queen's  Bench  to  issue  a  polite  request  that  you  will  be  pleased  to 
permit  me. 

W.  D.  Freeman,  Esq.  Coll  Bocrfobt. 

V 

Mr.  Freeman  answered  thus  : — 

/  Thursday,  5di  of  January  1851. 

Sib — ^I  will  neither  observe  on  the  tone  or  the  inaccuracies  contained  in  your 

last  most  extraordinary  note ;  but  as  it  has  been  my  most  anxious  wish  and  pxao- 

tice  to  facilitate,  instead  of  throwing  difficulties  in  the  way  of  appeals  to  any 

decision  of  mine,  I  beg  to  state  that  upon  your  serving  notice  on  the  opposite 

attorney  to  the  intended  recognizances,  and  moving  the  matter  before  me  in  open 

Court  at  Tuam,  which  is  in  this  division,  I  shall  have  the  question  debated  of 

your  right  to  appeal  in  the  cases  (the  names  of  the  parties  to  which  I  am  at  this 

moment  ignorant  of),  and  t  will  receive  the  appeals,  provided  I  be  satisfied  that 

you  are  entitled  by  law  to  take  the  course  you  propose. 

William  Deane  Fbebman. 
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Common  Pleat 


SPOLLAN  V.  MAGAN. 


(Common  Pleas.) 


Nov.  13.  14. 
17. 


Assumpsit,  hj  the  plaintiff  as  executor  of  one  James  Spollan,  against  To  a  bill  filed 

in  the    Court 
the  defendant  as  administrator   of  William  Henry  Magan.      The  of  Chanceiy 

declaration  contained  three  counts.     The  first  was  the  usual  money  next-of-kin  of 

count,  and  alleged  a  promise  by  William  Henry  Magan  in  his  life-  ministeationof 

time,  and  a  breach  by  him,  and  by  the  defendant  as  his  adminis-  ^  t^^d*?* 

trator.     The  second  count  was  for  money  lent  by  James  Spollan  trator,  by  his 

"  "^  ^  answer  stated 

in  his  lifetime  to  W.  H.  Magan,  and  alleged  a  promise  and  breach  that  the  per- 
sonal estate 

by   the   defendant  as  administrator  of  the  latter.      The  third  was  was  insuf- 

ficient  for  the 

on  an  account  stated  between  the  plaintiff  as  executor  of  James  payment  of 

the  intestate's 

SpoUan  and  the  defendant  as  administrator  of  W.  T.  Magan.   The  debts;  and  in 

defendant  pleaded,  First,  non-assumpsit ;   Secondly,  that  W.  H.  ro^tories   for 

Magan,  deceased,   and   the   defendant  as  his    administrator,   non  ^^  fo^^^ 

assumpserunt  infra  sex  annos  ;  Thirdly,  plene  adminisiravity  and  jS^^'^^^^tj^d 

Fourthljy  plene  admintstravit  prater  certain  outstanding  judgments.  ?^?^^^  "*^ 

The  plaintiff  joined  issue  on  the  first  and  second  pleas,  and  on  ^^  l&^^  ^^ 

contained  the 

the  third  and  fourth  took  judgment  of  assets  quando.   The  case  was  following 

entry:— "^;o 
tried  before  the  Lord  Chief  Justice  Moitahan,  at  the  Sittings  amount  of  a 

promissory 
after  Trinity  Term  1861.     At  the  trial  the  plaintiff  proved  a  docu-  note  due  to  J. 

ment  signed  by  the  intestate  W.  H.  Magan,  which  was  in  the  fol-  interestxsoo." 

,      .        . Held,  in  an 

lowing  terms  :—  ^^^  ^^  the 

"  Clonearle,  January  Ist  1834.  plaintiff  as 

executor  of  J. 

"James  Spollan  has  placed  in  my  hands  £300  sterling,  for  which  S.,  on  the 

promissoiy 
"  I  promise  to  be  accountable  for  to  him,  with  legal  interest  from  the  note»  on  which 

there  had  been 
"  said  date.  "  W.  H.  Magan."  no  payment  of 

And  also  proved  the  death  of  W.  H.  Magan  in  the  year  1840.  years  before 

To  take  the  case  out  of  the  Statute  of  Limitations,  the  plaintiff  gave  ^^^^  ^f  ^^ 

action,  that 
the  entry  was  a  sufficient  acknowledgment  within  Lord  Tenterden's  Act  (9  G.  4, 
c,  14),  to  take  the  case  out  of  the  Statute  of  Limitations,  10  Car.  1,  c  6,  s.  2. 

The  cases  of  TuUock  y.  Dunn  (By.  &  Moo.  K.  P.  C.  416)  and  Smith  v.  Poole 
(12  Sim.  17)  conunented  upon. 


692 


COMMON  LAW  RBPOBTS. 


M.  T.  1851.  in  evidence  an  answer  filed  by  the  defendant  in  a  cause  of  Magan 
CammonPleaa. 

Y.  Magafiy  which  was  instituted  by  three  of  the  next-of-kin  of  the 

intestate  for  the  administration  of  his  personal  estate.  By  this 
answer,  which  is  fully  stated  in  the  judgment  of  the  Court,  the 
defendant  insisted  that  the  intestate's  estate  was  insufficient  for 
the  payment  of  his  debts,  abd  in  answer  to  interrogatories  for  that 
purpose,  set  forth  in  the  third  schedule  an  account  of  all  interest 
on  the  debts  of  the  intestate  paid  by  the  defendant  since  the 
death  of  W.  H.  Magan,  among  which  there  was  an  entiy  in  the 
following  terms : — ^*  To  cash  paid  James  Spolian,  interest  on  bill  (o 
the  7th  of  June  1840,  £7.  lOs. ;"  and  in  the  fourth  schedule,  winch 
professed  to  contain  an  account  of  all  debts  of  the  intestate  still 
remaining  outstanding,  due  and  unpaid,  there  was  the  following 
entry: — **To  amount  of  promissory  note  due  to  James  Spolkn, 
inclusive  of  interest,  £300."  Counsel  for  the  defendant  insisted  that 
this  was  not  a  sufficient  admission  of  the  existence  of  the  debt  to 
take  the  case  out  of  the  Statute  of  Limitations.  The  Lord  Chckp 
Justice  decided  that  tlie  admission  was  sufficient  to  save  the  opera- 
tion of  the  statute ;  but  reserved  liberty  for  the  defendant  to  move 
to  have  a  verdict  entered  for  him  in  case  the  Court  should  be  of 
opinion  that  the  admission  was  not  sufficient.  The  other  facts  of 
the  case  appear  sufficiently  in  the  judgment  of  the  Lobd  Chikf 
Justice. 


Mariley  having  on  a  former  day  obtained  a  conditional  order  to 
enter  a  verdict  for  the  defendant — 

Whiteside  (with  whom  were  J,  D,  Fitzgerald  and  Coffey)  now 
showed  cause. 

The  statements  in  the  answer  amount  to  an  unqualified  admission 
of  the  existence  of  a  debt,  and  where  such  is  the  case  th^  law  will 
imply  a  promise.  The  decisions  on  the  effect  of  admissions  in  an 
insolvent's  schedule  apply  to  the  present  case.  In  McCarthy  v. 
O^Brien  (a)  it  was  held  that  such  an  admission  was  sufficient  to 
save  the  bar  of  the  statute,  and  the  same  doctrine  was  afterwards 
affirmed  in  Morrogh  v.  Power  (b). 


(o)  2  Ir.  Law  Bep.  67. 


(b)  5  Ir.  Law  Bep.  494. 
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The  words  of  the  statute  9  G,  4,  c.  14,  aie  comprehensive,  and  M.T.  ]851. 
sufficient  to  embrace  the  case  of  an  administrator  or  executor.    Tlie 
case  of  Smith  v.  PooU{a)  is  completely  analogous  to  the  present  case. 


MariUy  (with  whom  was  Hamilton  Sm^the\  in  support  of  the 
order. 

An  admission  of  a  debt  bj  an  executor  stands  upon  entirelj  dif- 
ferent grounds  from  that  bj  any  other  person.  In  ordinary  cases  an 
admission  by  a  debtor  that  a  debt  is  due  is  equivalent  to  a  statement 
that  he  is  bound  to  pay  it.  In  the  case  of  an  administrator  or 
executor,  his  admission  o£  the  existence  of  the  debt  cannot  bind  him 
to  pay  it|  unless  he  have  assets  of  his  testator  or  intestate  applicable 
to  the  purpose.  In  the  present  case  it  appears  from  the  answer  which 
the  plaintiff  has  given  in  evidence,  that  the  personal  estate  was  insuf- 
ficient; that  there  were  outstanding  debts  both  by  mortgage  and 
judgment  which  should  be  paid  before  the  simple  contract  debts  of 
the  plaintiff's  testator.  The  mere  proof  of  the  existence  of  the 
debt  will  only  support  a  promise  by  the  testator,  and  not  one  by  the 
executor  or  administrator  ;  and  in  an  action  against  the  latter,  con- 
taining counts  on  promises  both  by  himself  and  the  testattM*  or  in- 
testate, it  will  support  the  latter  counts,  but  not  the  former :  2  Wm$. 
on  Executors,  p.  1659«  The  object  of  the  statute  9  O,  4,  c.  14, 
Lord  Tenterden's  Act,  was  to  make  the  rule  of  law  as  to  acknow- 
ledgment more  stringent  than  it  was  under  the  21st  Jae.  1,  c.  16 
{Eng,\  and  10  Car.  1,  c.  6,  s.  2  (/r.) ;  in  construing  these  statutes 
the  Courts  rule  certain  acts  as  amounting^  to  a  continuation  of  the 
original  contract,  or  the  creation  of  a  new  one.  The  words  of  the 
first  section  of  Lord  Tenterden's  Act  are  : — "  That  in  actions  of 
debt,  or  upon  the  case,  grounded  upon  any  simple  contract,  no 
acknowledgment  or  promise  by  words  only  shall  be  deemed  suf- 
**  fioient  evidence  of  a  new  or  continuing  contract,  whereby  to  take 
"  any  case  out  of  the  operation  of  the  said  enactments,  or  either  of 
*'  them,  or  to  deprive  any  party  of  the  benefit  thereof,  unless  such 
''acknowledgment  or  promise  shall  be  made  or  contained  by  or  in 
some  writing  to  be  signed  by  the  party  chargeable  thereby ;  and 


M 


« 


M 


(a)  12  Sim.  17. 
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M.  T.  1851.  "that  where  there  shall  be  two  or  more  joint  contractora,  or  execu- 

Common  Pleas 

^'  tors  or  administrators  of  any  contractor,  no  such  joint  contractor, 
"  executor  or  administrator  shall  lose  the  benefit  of  the  said  enact- 
"  ments,  or  either  of  them,  so  as  to  be  chargeable  in  respect  or  bj 
"  reason  only  of  any  written  acknowledgment  made  and  signed  by 
"  any  other  or  others  of  them ;  provided  always  that  nothing  herein 
"  contained  shall  alter  or  take  away  or  lessen  the  effect  of  apy  pay- 
"ment  of  principal,  or  interest,  made  by  any  person  whatsoever." 
This  enactment  must  be  supposed  to  have  been  framed  by  Lord 
Tenterden,  with  a  recollection  of  the  law  as  laid  down  by  him- 
self in  Tulloek  v.  Dunn  ;  and  reading  the  statute  with  that  view, 
the  word  '*  acknowledgment"  is  applicable  to  the  case  of  the 
persons  individually  liable,  and  the  word  *'  promise "  to  the  case 
of  an  executor.  The  case  of  TuUock  v.  Dunn  has  since  been 
recognised  in  Scholey  v.  Wiaiion  (a).  The  following  cases  were 
cited  : — Browning  v.  Paris  {b)  ;  Williams  v.  Griffith  (e) ;  Bate- 
man  V.  Pender  (d). 


•/.  D.  Fitzgeraldy  in  reply. 

The  words  of  the  statute  are  sufficiently  large  to  embrace  all 
cases.  The  words  are  "  any  party,"  which  must  mean  all  persons 
who  can  be  charged  by  a  promise,  and  amongst  others  an  executor. 
The  statute  makes  a  payment  by  one  executor  sufficient  to  bind  his 
co-executors,  while,  at  the  same  time,  it  makes  an  acknowledgment 
or  promise  insufficient  to  charge  his  co-executor.  The  fair  infer- 
ence from  this  is,  that  an  acknowledgment  by  an  executor  would 
previously  have  bound  his  co-executor,  and  necessarily  himself.  A 
part  payment  by  an  executor,  evidenced  by  the  defendant's  acknow- 
ledgment, would  be  sufficient :  Cleave  v.  Jones  (e).  An  acknow- 
ledgment given  by  an  executor  would  be  sufficient  to  charge  him 
de  bonis  testatoris^  and  we  do  not  seek  to  charge  the  defendant 
except  in  respect  of  any  assets  which  he  may  have  received. 

Cur.  ad.  vuli. 

(a)  12  M.  &  W.  510.  (b)  5  M.  &  W.  117. 

(c)  3  Exch.  335.  W  3  Q.  B.  574. 

(e)  20  Law  Jour.  N.  S.  Exch.  238. 
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The  judgment  of  the  Court  was  now  delivered  by  Monahan,  C.  J.  M.  T.  1 85 1 . 

This  case  was  tried  before  me  at  the  Sittings  after  last  Trinity  ^     *"' 

Term,  when  the  jury  found  a  verdict  for  the  plaintiff  for  £300.  The 
actiouy^as  in  indebitatus  assumpsit  by  the  plaintiff  as  personal 
representative  of  James  SpoUan  lus  father,  against  the  defendant 
as  administrator  of  his  father  William  Henry  Magan  the  elder. 
The   declaration   contains  counts    stating    the    promises    both  by 
William  Henry  Magan,  deceased,  in  his  lifetime,  and  by  the  de- 
fendant, as  his  administrator,  since  his  decease ;  and  the  defendant, 
in  addition  to  the  pleas  of  plene  administratritf  and  plene  adminis' 
travit  pr€etery  upon  which  judgments  of  assets  quando  have  been 
taken,  has  pleaded  the  general  issue,  and  the  Statute  of  Limitations 
to  both  sets  of  counts.    At  the  trial  the  plaintiff  proved  a  written 
document  in  the  handwriting  t>f  the  late  William  Henry  Magan, 
dated  the  Ist  of  January  1834,  which  was  in  legal  effect  either 
a  promissory  note  for  £300,  or  an  acknowledgment  of  so  much 
money  having  been  lent  to  him  by  the  plaintiff's  testator.    The 
handwriting  to  this  document  was  properly  proved ;  and  it  was  also 
proved  by  a  statement  in  an  answer  sworn  by  the  defendant  in  a 
certain  cause  in  Chancery  on  the  Ist  of  May  1847>  that  he  had  paid 
the  sum  of  £7.  10s.  as  interest  upon  that  debt  up  to  the  7th  of 
June  1840 ;  and  it  was  likewise  proved  that  in  a  verbal  conversa- 
tion which  the  defendant  had  with  a  Mr.  Wybrants  in  the  year  1847 
or  1848,  he  not  only  admitted  the  existence  of  the  debt,  but  pro- 
mised to  pay  it  in  a  short  time.    On  this  state  of  facts  there  could 
be  no  question  but  that  the  plaintiff  was  entitled  to  a  verdict  upon 
both  sets  of  counts,  so  far  as  the  plea  of  the  general  issue  was 
concerned  ;   and  the  only  question  was,  whether  the  plaintiff's 
evidence  took  the  case  out  of  the  Statute  of  Limitations,  upon  the 
counts  stating  the  promises  to  have  been  made  by  the  defendant ; 
for  there  was  no  pretence  that  a  case  was  made  out  for  taking  the 
case  out  of  the  operation  of  the  statute  upon  the  counts  alleging 
promises  by  W.  H.  Magan  sen.,  who  died  more  than  six  years 
before  the  commencement  of  this  action.    The  evidence  relied  on  by 
the  plaintiff  for  this  purpose  was,  as  I  haVe  already  stated,  an  answer 
sworn  by  the  defendant  on  the  1st  of  May  1847,  in  the  Court 


696 


COMMON  LAW  REPORTS. 


M.  T.  1 85 1 .  of  Cbancery,  to  a  bill  previously  filed  against  him  by  his  mother  Mrs. 
CommonPleas, 

Elizabeth  Magan,  and  his  brother  and  sister  Dudley  and  Angusta 

Magan.  The  object  of  that  biU  was  to  have  the  personal  assets 
of  the  late  William  Henry  Magan  doly  administered  in  payment 
of  his  debts,  and  it  prayed  that  the  plaintiflk  should  be  paid  their 
share  of  the  residuary  estate,  which  they  represented  as  oonsi* 
derable.  The  bill  prayed  the  usual  accounts  of  the  personal  estate, 
debts,  &c,  and  required  the  defendant  to  set  them  out  in  his  answer 
in  the  ordinary  manner.  In  reply  to  the  ImII  so  filed,  the  defendant 
put  in  his  answer,  in  which  he  did  not  dispute  the  right  of  the 
plaintiffs  to  the  accounts  they  sought ;  on  the  contrary  he  stated, 
that  he  had  ofiered  that  the  accounts  should  be  taken  by  mutual 
friends,  to  save  the  expense  of  a  Chancery  suit;  bat  he  further 
stated  that  which,  if  it  had  been  correctly  stated,  showed  that  the 
plaintiff  could  derive  no  advantage  from  the  suit — namely,  that  the 
personal  estate  was  far  from  being  sufficient  for  payment  of  the 
debts  of  the  deceased.  The  answer  also  stated  that  the  pervmal 
property  actually  received  by  the  defendant  amounted  only  to 
£7026.  Is.  2d.,  and  that  the  only  other  persMial  assets  of  which 
the  intestate  was  possessed  at  the  time  of  his  death  were  arrears 
of  rent  due  at  his  decease,  amounting  to  about  £1000,  together  witii 
some  carriages,  horses  and  other  personal  property,  which  the  plain- 
tiff Mrs.  Magan  took  possession  of,  claiming  them  to  be  her  private 
property,  but  which  the  defendant  claimed  as  part  of  the  assets  of 
his  father.  The  plaintiffs  in  that  suit  likewise  claimed  a  leasehold 
interest  in  the  lands  of  Clonard,  in  ^^hich  they  alleged  the  late 
W.  H.  Magan  had  in  his  lifetime  only  a  chattel  interest,  but  which 
the  defendant  contended  was  not  to  be  considered  as  such,  his  father 
having  at  the  time  of  his  death  contracted  for  the  purchase  of  the 
fee.  The  answer  also  contained  several  schedules  ;  and  in  the 
second  schedule  the  defendant  stated  that  he  had  paid  debts  doe 
by  his  father  to  the  amount  of  £23,367.  3s.  7d.  The  third  sohednle 
contained  an  account  of  interest  paid  on  debts  due  by  the  intestate  At 
his  decease,  as  also  law  costs  incident  to  the  administration,  amount- 
ing to  £8414.  7s.  6d.,  including  £7.  lOs.  paid  to  James  Spollan  on 
the  debt  the  subject  of  the  present  action.    So  that  ii  appeared  by 
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these  schedules  taken  together  that  the  disbursements  amounted  to  M.  T.  1861. 
a  sum  exceeding  £30,000,  and  the  assets  received  to  something 
between  £8000  and  £10,000  pounds.  The  answer  did  not  pro- 
fess to  give  any  account  of  the  outstanding  assets  ;  but  in  the  fourth 
schedule,  which  is  the  important  one,  the  defendant  professes  to  give 
an  account  of  all  debts  of  the  said  intestate  still  remaining  due  and 
unpaid.  The  first  part  of  the  schedule  sets  forth  judgment  and  spe- 
cialtj  debts  amounting  to  £21,932.  6s.  2d.,  and  then  it  proceeds  to 
state  that  the  following  are  simple  contract  debts,  the  first  item  being 
— "  To  amount  of  a  promissory  note  due  to  James  Spollan,  exclu- 
sive of  interest,  £300.**  This  schedule  contains  entries  of  several 
other  simple  contract  debts,  and  then  concludes  with  an  entry  in 
these  words : — '*  To  amount  of  claim  made  by  Mr.  Robert  Pearce  for 
money  disbursed  for  intestate,  for  wines,  <&c.,  at  Kensington,  £9 ;" 
and  the  whole  schedule  is  then  totted  to  £22,665.  10s.  The  only 
other  evidence  in  the  case  was,  that  after  the  filing  of  this  answer, 
and,  as  I  collect,  after  a  decree  to  account  had  been  pronounced  in 
the  cause,  the  plain tifi*'s  attorney  (Mr.  Wy brants)  informed  the 
defendant  Mr.  Magan,  that  he  was  about  filing  a  charge  under  the 
decree  in  that  cause,  on  which  the  defendant  requested  him  not  to 
do  so,  as  he  was  about  settling  with  his  brother,  and  that  he  would 
in  a  short  time  pay  off  Mr.  Spollan's  demand  ;  or  if  inconvenient  to 
do  so,  that  he  (the  defendant)  would  give  his  bond  for  the  amount. 

Upon  this  evidence  the  defendant's  Counsel  required  me  to  direct 
a  verdict  for  the  defendant  on  the  plea  of  the  Statute  of  Limitations, 
relying  upon  the  case  of  Tullack  v.  Dunn^  reported  in  Rt/an  and 
Moody >  The  plaintiff's  Counsel,  on  the  other  hand,  required  me  to 
direct  a  verdict  for  the  plaintiff,  relying  upon  the  case  of  Smith  v. 
PooUy  reported  in  12  Sim.  p.  17<  I  was  of  opinion  that  the  evidence 
was  sufficient  to  take  the  case  out  of  the  Statute  of  Limitations,  and 
80  directed  the  jury ;  reserving  liberty  for  the  defendant  to  move  to 
have  the  verdict  entered  for  him  in  case  the  Court  should  be  of 
opinion  that  I  should  have  told  the  jury  that  in  point  of  fact  the 
evidence  was  not  a  sufficient  answer  to  the  plea  of  the  statute. 

The  question  has  been  very  fully  argued  before  us,  and  we  have 
been  referred  to,  I  believe,  all  the  authorities  bearing  upon  the  point. 

VOL.   1.  88   L 


698 


COMMON  LAW  REPORTS. 


M.  T.  1851.  The  defendant's  Counsel  rely  on  the  case  of  TuUoek  ▼.  Dimii,  sb 
an  express  decision  of  Lord  Tenterden  that  the  admission  of  a  debt 
by  an  executor  was  not  sufBcient  to  take  the  case  out  of  the  operation 
of  the  Statute  of  Limitations,  the  21st  Jae.  1.  c  16  {Eng,),  and  the 
10th  Car.  1,  sess.  2,  c.  14  (/r.),  a  decision  which  they  say  has  been 
recognised  and  approved  of  by  Baron  Parke,  in  the  case  of  Seholey 
V.  Walton  (a),  and  also  by  Mr.  Justice  Williams  in  the  last  edition 
of  his  very  valuable  treatise  on  the  Law  of  Executors  (voL  2, 
p.  1669))  in  which  he  states  *^  that  the  mere  existence  of  a  debt  owing 
*'  by  the  testator  or  intestate  is  not  evidence  of  a  promise  to  pay  by 
*'the  executor  or  administrator,  as  executor  or  administrator;"  and 
that  ''as  against  an  executor  or  administrator  an  acknowledgment 
"  merely  by  him  of  the  debt's  existence  is  not  sufficient  to  take  the 
'*  case  out  of  the  statute ;  there  must  be  an  express  promise." 

Now  there  can  be  no  doubt  that  the  case  of  TuUock  v.  Dunn 
decides  that,  as  against  an  executor,  an  acknowledgment  merely  is 
not  sufficient  to  take  the  case  out  of  the  statute ;  but  it  does  not 
appear  under  what  circumstances  the  acknowledgment  in  that  case 
was  given,  or  what  the  particular  terms  of  it  were.  The  facts  of 
the  case  were — [His  Lordship  stated  tlie  facts]. — Lord  Tenterden  is 
certainly  reported  to  have  said : — '*  I  am  of  opinion  that  the  plaintiff 
"  must  be  nonsuited ;  the  only  count  on  which  he  can  pretend  to 
*'  recover  is  on  the  account  stated  and  promise  to  pay  by  the  execu- 
"  tors.  I  think  as  against  an  executor  an  acknowledgment  merely 
"  is  not  sufficient  to  take  the  case  out  of  the  statute.  There  must 
'^  be  an  express  promise ;  a  promise  by  one  executor  only  is  not 
"sufficient — there  ought  to  be  a  promise  by  both:"  but  of  course 
these  observations  must  have  reference  to  the  acknowledgment  in 
that  particular  case ;  but  what  that  was,  we  have  no  means  of 
judging,  or  whether  it  was  coupled  with  any  reason  which  might  be 
considered  sufficient  to  rebut  any  inference  of  a  promise.  It  was 
strongly  argued  by  Mr.  Hartley  that  the  case  of  TuUoek  v.  Z>iciiJi 
had  received  the  sanction  of  the  Courts  of  Law  in  England,  and 
for  that  purpose  he  cited  the  case  of  Scholey  v.  Walton  (a),  but  on 
looking  to  that  case  it  appears  that  the  point  for  which  TuUock  v. 


(a)  12  M.  &  W.  510. 


COMMON  LAW  REPORTS. 


699 


SPOLLAN 

V, 
MAGAN. 


Dunn  was  cited  in  the  present  case  did  not  arise.  There  the  ques-  M.  T.  1851. 
tion  was,  not  whether  an  acknowledgment  by  an  executor  was 
sufficient  to  bind  him ;  but  whether  an  admission  and  part  pay- 
ment by  one  executor  was  sufficient  to  bind  all  the  executors  ?  and 
accordingly  the  argument  turned  upon  what  the  effect  of  this 
acknowledgment  was.  It  was  argued  by  the  Counsel  for  the  plain- 
tiffin  that  case  that  there  was  evidence  of  payment  by  one  executor, 
and  that  that  was  sufficient  to  bind  the  surviving  executor.  It  was 
ultimately  held  by  the  entire  Court  that  there  was  no  evidence  to 
show  that  the  part  payment  or  acknowledgment  relied  on  was  made 
by  the  executor  in  that  character,  and  therefore  none  of  the  ques- 
tions decided  in  Tullock  v.  Dunn  arose  in  the  case;  but  there  is 
the  opinion  of  Parke,  B.,  approving  of  the  decision  in  that  case,  so 
far  as  it  held  that  the  promise  by  one  executor  would  not  bind  the 
other ;  but  it  has  nothing  whatever  to  do  with  the  question  as  to 
whether  an  admission  by  another  executor  is  sufficient  to  take  the 
case  out  of  the  statute  as  against  him. 

Another  portion  of  Mr.  Martlets  argument  was,  that  whatever 
the  law  may  have  been  before  the  passing  of  Lord  Tenterden's  Act, 
that  Act  contained  a  legislative  recognition  of  the  case  of  Tullock  v. 
Dunn  ;  that  as  the  statute  enacts — [His  Lordship  read  the  enacting 
portion  of  the  1st  section  of  the  statute] — it  amounts  to  a  legislative 
declaration,  that  so  far  as  executors  are  concerned,  an  express 
promise  is  required,  though  in  the  case  of  persons  sued  in  their  own 
right,  a  mere  admission  would  be  sufficient.  On  the  other  hand,  it 
was  argued  by  the  plaintiff's  Counsel  that  the  case  of  Smith  v. 
Poole  (a)  is  an  express  decision  that  a  mere  acknowledgment  of  the 
debt  was  sufficient,  and  that  a  promise  was  not  required ;  that  what- 
ever the  law  was  before  the  passing  of  the  statute,  that  no  distinction 
being  taken  between  executors  and  administrators,  and  persons 
suing  in  their  own  right,  and  the  enactment  being  general,  that 
whatever  would  be  a  sufficient  admission  of  a  debt  as  against  a  per- 
son sued  in  his  own  right  would  be  equally  so  against  an  executor 
or  administrator.  I  confess,  so  far  as  I  am  concerned,  I  cannot 
accede  to  the  argument  of  Counsel  on  either  side  as  to  the  construc- 
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M.  T.  1851.  tion  of  the  statute.     I  see  nothing  in  it  to  alter  the  law,  whatever  it 

CommonPleas. 

was,  to  the  sufficiency  of  a  promise  to  take  the  case  out  of  the  statute, 
save  only  to  render  writing  necessary  in  cases  in  which  previously 
the  admission  or  promise  might  have  been  verbal.    Accordingly  the 
statute  states  by  way  of  preamble  that  whereas  various  questions 
have  arisen  in  actions  founded  on  simple  contracts,  as  to  the  proof 
and  effect  of  acknowledgments  and  promises  offered  in  evidence  for 
the  purpose  of  taking  cases  out  of  the  operation  of  the  said  enacts 
ments,  and  that  it  is  expedient  to  prevent  such  questions  and  to 
make  provision  for  giving  effect  to  the  said  enactments.     I  con- 
sider that  the  effect  of  the  statute  was  to  alter  the  law  in  one 
respect,  and  in  one  respect  only — namely,  that  as  against  one   of 
two  joint  contractors,  as  distinguished  from  one  of  two  executors, 
the  written  promise  or  adinission  of  one  shall  not  bind  the  other ; 
but  it  leaves  the  effect  of  part  payment  of  principal  or  interest  just 
as  it  was  before,  and  therefore  it  still  remains  to  be  decided  what 
the  effect  will  be  of  payment  by  one  executor  as  against  the  other. 
In   my  opinion  therefore  we   must  consider  whether  before  the 
statute  the  admission  or  statement  in  the  answer  would  have  been 
sufficient  to  take  the  case  out  of  the  statute ;   and  this  renders  it 
necessary  to  see  what  was  the  exact  point  decided  by  the  case  of 
Tullock  V*  Dunn  :  and  on  referring  to  that  case  it  is,  as  I  take  it,  a 
decision  merely  to  this  effect,  that  the  mere  admission  of  a  debt  being 
due  by  an  executor  is  not  sufficient ;  and  if  in  the  present  case  I 
thought  necessary  to  our  decision  to  overrule  or  act  contrary  to  that 
case,  so  great  respect  do  I  entertain  for  a  Nisi  Prius  decision  of  that 
eminent  Judge,  that  I  should  wish  to  have  the  question  put  in  a 
course  of  further  investigation  ;  however,  as  I  take  it  that  the  admis- 
sion in  the  present  case  is  not  merely  that  the  debt  is  due,  but  that 
it  is  a  subsisting  valid  claim  on  any  assets  that  may  be  received 
applicable  thereto,  in  priority  to  the  claim  of  the  plaintiff  in  the 
Chancery  suit,  the  next-of-kin  of  the  intestate,  and  as  such  entitled 
to  his  residuary  personal  estate,  it  appears  to  me  that  the  case  of 
Smith  V.  Poole  (a)  is  an  express  decision  in  every  respect  similar 
to  the  present,  and  one  which  cannot  in  principle  be  distinguished 
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from  it.     The  plaintiff  in  that  case  was  the  surviving  executor  of  M.  T.  1851. 
one  Phoebe  Smith,  and  the  suit  was  an   ordinary  creditor's  suit, 
instituted  bj  the  plaintiff  in  respect  of  a  promissory  note  for  £200, 
given  by  one  James  Poole,  whose  administrator  the  defendant  was. 
The  admission  relied  on  was  contained  in  an  inventory  and  account, 
exhibited  by  the  defendant  in  answer  to  a  citation  in  the  Ecclesias- 
tical Court  by  one  of  the  next-of-kin  of  the  intestate,  and  it  consisted 
of  two  parts;  the  first,  which  contained  an  inventory  of  the  goods  and 
effects  of  the  intestate,  which  had  come  to  the  hands  of  the  defendant. 
The'second  part,  which  was  contained  in  a  separate  document,  pur- 
ported to  be  an   account  of  disbursements  made,  and  then  the 
exhibitant  proceeded  to  declare  *Uhat  there  were  still  outstanding 
**  and  owing  the  following  sums  and  claims  against  the  estate  of  the 
**  said  deceased  from  the  several  persons  under-mentioned."  Amongst 
these  was  the  following  entry : — "  Executors  of  the  late  Phoebe 
"  Smith,  on  note,  £200 ;  interest  thereon  from  the  1st  of  Octo- 
<<ber  1823,  to  the  1st  of  April  1832,  £86."     The  case  of  Tulhck  v. 
Dunn  was  then  relied  upon  as  showing  that  the  admission  there  was 
not  sufficient,  and  that  to  bind  the  defendant  as  executor,  there  should 
have  been  an  express  promise.     But  the  Vice-chancellor  says,  in 
referring  to  the  case  of   Tullock  v.  Dunn : — "  I  think,  from  the 
"  expressions  used  by  Lord  Tenterden,  that  his  Lordship  must  have 
"  considered  that  what  was  proved  in  that  case  as  an  acknowledg- 
'*  ment  of  the  debt  did  not  amount  to  evidence  of  a  promise  by  both 
of  them  to  pay  the  debt ;   but  here  I  have  the  case  of  a  clear 
written  acknowledgment  of  the  debt  made  by  a  sole  personal 
representative,  and  signed  by  him,  and  therefore  I  think  that  I 
<<  ought  to  make  the  common  decree  in  a  creditor's  suit."     That  case 
appears  to  me  to  be  completely  similar  to  the  present.    In  that 
case,  as  here,  after  the  defendant  had  become  personal  representative, 
a  suit  was  instituted  against  him  in  relation  to  the  assets  of  some 
one  entitled  to  a  share  of  the  residue ;  and,  as  in  this  case,  the 
defendant  was  required  to  set  forth  the  particulars  of  the  personal 
estate,  and  the  claims  and  demands  upon  it. 

The  only  difference  between  the  two  cases  is,  that  one  is  in  the 
Ecclesiastical  Court,  the  other  in  the  Court  of    Chancery;  there. 
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M.  T.  1851.  as  here,  at  the  time  of  filing  the  affidavit  the  debts  appeared  to  be 
barred;  there,  as  here,  the  party  alleged  that  he  had  no  assets; 
there,  as  here,  he  set  forth  the  debt  as  one  due  and  outstanding ; 
there,  as  here,  he  set  forth  other  demands  as  claim  on  the  assets ; 
and  as  I  understand  the  case,  it  is  a  decision  that  an  admission  of  a 
debt  being  due,  and  a  subsisting  claim  on  the  assets,  was  a  sufficient 
admission  to  imply  a  promise  to  pay  out  of  the  assets.  So  in  the 
present  case  we  decide  not  the  abstract  question  that  the  mere 
admission  of  the  existence  of  a  debt  by  an  executor  will  be  sufficient 
to  take  the  case  out  of  the  statute;  but  that  in  a  suit  against 
the  executor  to  administer  the  assets,  an  admission  that  a  debt 
is  due  and  a  subsisting  charge  upon  any  assets  which  may  be 
received  applicable  to  the  payment  thereof,  is  a  sufficient  admission 
to  raise  a  promise  to  pay  out  of  the  assets ;  and  that  taking  the  whole 
of  the  answer  in  Magan  v.  Magan^  it  amounts  to  an  admission  to 
this  effect,  namely,  that  this  as  a  subsisting  demand  properly  payable 
out  of  the  assets,  in  priority  to  the  claims  of  the  next-of-kin ;  and 
the^fore  we  must  allow  the  cause  shown  against  the  conditional 
order,  with  costs. 

Cause  shown  allowed,  with  costs. 
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ABATEMENT. 
See  Lease,  5. 

ACCIDENT. 
See  Pleading,  4. 

ACCOUNT  STATED. 
See  Pleading,  10. 

ACKNOWLEDGMENT. 
See  Limitations,  Statute  of,  2. 

ACT  OF  PARLIAMENT. 
See  Pleading,  10. 
Statutes. 

ACTION. 
See  Notice  of  Action. 
Respective  Titles. 

ACTION  ON  THE  CASE. 
See  Pleading. 

ADMINISTRATOR. 
See  Limitations,  Statute  of,  2. 
Pleading,  26. 

An  administratrix  beneficially  interested 
in  the  assets  may  sne  in  forma  pau- 
peris   E.     Sheer  an  v.  SauL         67 

ADMISSION. 
See  Lodgment  of  Money,  1 . 

AFFIDAVIT. 
See  Commissioner    of    Affida- 
vits. 

Costs,  2. 

Ejectment,  6,  9. 

Peeb. 

1.  A  copy  of  an  affidavit  omitting  the 
jarat  is  not  a  trae  copy,  and  a  motion 
resting  on  the  service  of  such  docu- 
ment is  untenable.  Q.  B.  Lessee 
JSfynan  v.  Moriarty  496 


2.  In  an  affidavit  made  to  ground  a  fiat, 
the  name  of  the  attorney  of  the  plain- 
tiff was  omitted  to  be  annexed  to  the 
affidavit  pursuant  to  the  207th  (xene- 
*  ral  Rule.  Held,  that  this  was  but  an 
irregularity,  to  be  dealt  with  by  the 
Judge  who  granted  the  fiat,  and  that 
it  did  not  vitiate  the  subsequent  pro- 
ceedings thereon.  Q.  B.  Ptige  v. 
Williams  499 

AGENT. 

See  Ejectment,  8. 
Evidence,  16. 

AGREEMENT. 
See  Mandamus,  2. 
Stamp. 

ALDERMAN. 
See  Quo  Wabbanto. 

AMENDMENT. 
See  Judgment,  2. 

1.  The  re-docketing  of  a  judgment 
amended  by  substituting  the  name 
"  Peter"  for  the  name  "  John"  as 
the  christian  name  of  the  plaintiff, 
under  special  circumstances.  E. 
M'Keogh  v.  Gallagher  136 

2.  An  unsealed  writ  of  Ji,  fa^  which 
has  been  executed,  may  be  amended 
by  the  addition  of  the  seal,  on  terms. 
E.     Callaghan  v.  Brodrick         364 

3.  Where  a  party  was  arrested  under  a 
Judge's  fiat,  in  which  his  christian 
name  was  erroneously  stated^;  Held^ 
the  Court  had  power  to  amend  the 
writ  by  inserting  the  proper  name. — 
[Pebbin,  J.,  disseniiente^  Q.  B. 
Page  v.  Williams  499 
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4.  The  Court  will  permit  the  amend- 
ment of  writs  if  justice  will  be  thereby 
furthered,  and  the  Statute  of  Limita- 
tions would  otherwise  operate  as  a 
bar  to  the  demand.  Q.  B.  Clan- 
morris  V.  Lambert  619 

5.  Where  in  an  action  on  a  promissory 
note  containing  a  special  count  on 
the  note,  a  general  verdict  was  found, 
the  postea  was  allowed  to  be  amended 
by  entering  a  verdict  for  the  defend- 
ant on  the  special  count,  and  for  the 
plaintiff  on  the  money  counts.  E. 
Quin  V.  Fitzgerald  652 

6.  In  an  ejectment  on  the  title,  brought 
on  a  demand  of  possession,  the  day 
on  which  the  plaintiff's  title  accrued 
was  laid  on  a  day  prior  to  the  day  of 
the  demand  of  the  possession  ;  and  at 
the  trial  the  Judge  allowed  the  date 
of  the  plaintiff's  title  accruing  to  be 
altered  to  a  day  subsequent  to  the 
demand  of  possession.  Held,  that  the 
Judge  was  authorised  in  making  such 
amendment,  but  that  the  defendant 
was  entitled  to  the  costs  of  prepar- 
ing for  trial,  as  he  might  have  been 
prejudiced  by  the  amendment.  — 
[Moore,  J.,  disaentienteJ]  Q.  B. 
Gaucher  v.  Gaucher  663 

ANNUITY. 
See  Rentcharge. 

APPEAL. 
See  Assistant-Barrister. 
Kegistrt  Appeal. 

The  proceeding  given  by  the  3  &  4  Vic. 
c.  108,  by  appeal,  to  have  a  party's 
name  erased  from  the  burgess-roll  as 
being  disentitled  to  be  thereon,  is 
substituted  for  a  quo  warranta  ;  and 
an  order  of  the  Court,  erasing  a 
party's  name  from  the  burgess-roll, 
has  a  retrospective  effect,  and  ren- 
ders the  office  void  ab  initia.  Q.  B. 
Wauchob  V.  Reynalds  168 

APPEARANCE. 
See  Judgment  bt  Default. 

Setting  aside  Proceedings, 
1,2,6,7,  9^ 
Where  a  defendant  had  been  outlawed 
and  an  order  had  been  made  on  the 


ARREST. 

application  of  the  plaintiffs  to  substi- 
tute service  of  a  writ  of  summons  on 
him  by  serving  his  agent ;  Heldy  that 
the  defendant  having  entered  an  ap- 
pearance to  the  writ  so  substituted, 
was  entitled  to  do  so,  notwithstanding 
the  judgment  of  outlawry  was  unre- 
versed. Q.  B.  Cranstone  v.  Fitz- 
gerald 3 

ARREST. 

1.  Where  a  ca,  *a.,  on  which  the  defend- 
ant had  been  arrested,  was  issued  by  a 
plaintiff,  a  judgment  creditor,  and  at 
the  time  of  the  arrest  the  defendant 
had  been  declared  an  insolvent  debtor, 
the  Court  discharged  him  from  cus- 
tody, it  not  appearing  that  this  arrest 
had  been  sanctioned  by  the  assignee 
of  the  insolvent,  on  the  terms  of  the 
defendant  not  bringing  an  action.  Q.B. 
Lamphier  v.  Gibbings  118 

2.  A  declaration  having  been  filed 
against  the  defendant,  who  was  or- 
dered abroad  with  his  regiment,  a 
Judge's  fiat  was  obtained  for  his  ar- 
rest ;  in  the  capias  ad  respondendum, 
that  issued  on  foot  of  the  fiat,  and  in 
the  warrant  of  the  Sheriff  thereon,  the 
defendant  was  called  Charles  W.  W., 
his  real  name  being  Arthur  W-  W. 
Held,  that  such  arrest  was  illegaL 
Q.  B.     Page  v.  Williams  499 

3.  Held  also,  that  the  Court  had  power 
to  amend  the  writ  by  inserting  the 
proper  name  of  the  defendant- — 
[Perbin,  J.,  dissentiente']  Ibid 

4.  A  subsequent  detainer  lodged  agiunst 
a  defendant  illegally  arrested,  without 
collusion  with  the  other  creditors,  is 
good,  and  the  Sheriff  is  bound  to  de- 
tain the  prisoner  in  custody  Ibid 

5.  The  Court  of  Exchequer,  whether  the 
full  Court  in  Term,  or  a  single  Baron 
in  Vacation,  has  not  jurisdiction  by 
habeas  corpus  to  discharge  a  prisoner 
in  custody  "  by  process  in  any  civil 
suit"  A.  W.  W.  was  arrested  under 
a  writ  of  the  Queen's  Bench  (on  mesne 
process),  erroneously  describing  him 
as  C.  W«  W. ;  a  detainer  was  subse- 
quently lodged  by  a  second  creditor, 
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naming  him  correctly.  Held^  that 
under  the  detainer  the  prisoner  was 
in  custody  '*  hy  process  in  a  civil  suit." 
and  that  therefore  this  Court  could 
not  discharge  him  on  hctbeas  carpus^ 
although  the  arrest  and  custody  un- 
der both  the  first  writ  and  under  the 
detainer  were  illegal.  E.     Und.    627 

6.  Held^  by  Pigot,  C.  B.  (cUsseniiente 
Lefrot,  B.),  that  but  for  the  detainer 
the  prisoner  would  be  entitled  to  be 
discharged.  Ibid 

ARREST  OF  JUDGMENT. 
See  Pleadikg,  12. 

ASSENT. 
See  Quo  Wabbanto,  2. 

ASSIGNEE. 
See  Arrest. 

Ejectment,  5. 
Insoi^vent. 
Lease,  4. 
Pleading,  16,  21,  26. 

ASSISTANT-BARRISTER. 
See  Certiorari. 

Registry  Appeals. 

The  functions  of  an  Assistant-Barrister 
as  to  receiving  civil-bill  appeals  are 
of  a  judicial  character  ;  and  where 
an  Assistant-Barrister  refused  to  take 
a  civil-bill  appeal  pending  the  hearing 
of  Crown  business,  without  assigning 
any  reason  for  such  refusal;  Held, 
that  no  action  could  be  maintained 
for  such  refusal.  Q.  B.  fVard  v. 
Freeman  677 

ASSUMPSIT. 
See  Costs,  5,  8. 
Pleading. 

Policy  of  Insurance. 
Writ  of  Summons. 

ATTACHMENT. 
See  Sheriff,  1. 

ATTORNEY. 
See  Affidavit,  2. 

Commissioner    of    Affida- 
vits. 

Pleading,  3. 

Warrant  of  Attorney. 


1.  Service  of  a  summons  will  not  be 
substituted  on  the  attorney  of  a 
defendant  unless  the  attorney  be 
engaged  for  him  in  a  suit  actually 
pending.  Q.  B.  Staunton  v.  Brown- 
ings 88 

2.  An  attorney  who  allowed  himself  to 
be  made  a  party  to  a  transaction 
whereby  an  action  was  compromised 
behind  the  back  of  defendant's  attor- 
ney, and  thereby  deprived  him  of 
the  chance  of  his  costs  against  the 
plaintiff,  which  he  had  by  reason  of  a 
point  saved  at  the  trial,  made  per- 
sonally answerable  to  the  defendant's 
attorney  for  his  costs.  E.  Brown  v. 
Walsh  480 

AVERMENT. 
See  Criminal  Law,  2. 

AVOWRY. 
See  Evidence,  12. 
Pleading,  29* 

BANKRUPT. 
See  Pleading,  24. 

BARRISTER. 
See  Assistant- Barrister. 

BILL  OF  EXCEPTIONS. 
See  Judgment,  2. 

BILL  OF  EXCHANGE. 
See  Evidence,  1,  18,  23. 

BOND. 
See  Pleading,  11. 

The  bond  of  a  surety  for  a  deputy 
collector  of  grand  jury  cess  recited 
the  fact  of  his  being  surety,  that 
the  deputy  of  the  collector  or  high 
constable  (which  is  a  temporary  ap- 
pointment under  the  6  &  7  W.  4,  c. 
116)  would  duly  collect  the  grand 
jury  cess  as  he  should  be  required 
from  time  to  time  by  the  collector, 
and  for  the  performance  of  all  the 
legal  acts  he  required  to  perform,  &c., 
and  was  conditioned  to  collect  such 
public  money  as  he  should  be  by  the 
warrant  of  the  collector  from  time  to 
time  required  to  collect,  and  to  pay 
weekly,  &c.,   and  to  complete  each 
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collection,  &c.,  and  to  pay  the  full 
amount  thereof,  and  of  each  of  them 
to,  &c.,  one  week  at  least  before  the 
first  day  '*  of  each  and  every  As- 
sizes," &c.  Held^  to  be  a  continuing 
security,  notwithstanding  the  collec- 
tor's appointment  therein  recited  was 
temporary.  E.  Delaeour  v.  Caui- 
field  669 

BOROUGH. 
See  BuBGESs. 

BOROUGH  COURT. 
See  Cebtiorabi,  3. 

BURGESS. 
See  Quo  Warranto. 

A,  being  lessee  of  premises  in  the  bo- 
rough of  D.  (which  prior  to  his  lease 
had  been  rated  for  the  relief  of  the 
poor),  demised  the  back  premises 
thereof  to  B,  and  subsequent  to  such 
demise  A  was  again  rated  as  for  all 
the  premises  contained  in  the  original 
rating.  Held^  that  notwithstanding 
such  alteration  of  possession  of  part 
of  the  premises,  A  was  entitled  to  be 
enrolled  as  a  burgess.  Q.  B.  Wau- 
chob  y.  Reynolds  142 

A  did  not  reside  on  the  premises,  but 
paid  the  rent  and  taxes,  retaining  the 
two  parlours  for  his  exclusive  use  as  a 
counting-house :  he  sub-let  the  house 
to  C,  his  servant,  who  resided  on  the 
premises  and  she  let  the  other  apart- 
ments to  lodgers,  reserving  to  herself 
the  rent.  Held^  that  such  was  not 
an  occupation  of  the  premises  by  A 
within  the  meaning  of  the  Municipal 
Corporation  Act,  as  entitled  him  to 
be  enrolled  a  burge88.^-[F£BRiN,  J., 
dissenHente,"]    Ibid.  142 

Held  also,  A  being  the  lessee  of  the 
entire  house,  and  rated  as  such, 
was  not  entitled  to  be  registered  as  a 
burgess  in  respect  of  his  occupation 
of  a  portion  of  it  as  a  counting-house, 
that  portion  not  being  rated  separately 
as  such.     Ibid.  142 

An  order  of  Court  erasing  a  party's 
name  from  the  burgess  roll  has  a  re- 
trospective effect,  and  renders  the 
office  void  a6  initio.      Ibid.        158 


COMMISSIONER,  fcc. 

.  CAPIAS  AD  RESPONDENDUM. 
See  Arrest,  2. 

CAPIAS  AD  SATISFACIENDUM. 
See  Arrest,  1. 

Where  an  execution  issues  on  a  fi,fa.t 
and  the  Sheriff  levies  a  sum  reducing 
the  original  debt  below  £10,  exclusive 
of  the  costs ;  under  such  circumstances 
the  plaintiff  is  entitled  to  issue  a  ca.sa. 
notwithstanding  statute  11  &  12  Vie. 
c.  28.  Q.B.  Roper  v.  Robinson     141 

CARETAKER. 
See  Poor  Law. 

CASE. 
See  Action  on  the  Case. 

CERTIORARI. 
See  Writ  of  Error,  2,  3. 

1.  Semble — Where  an  order  for  a  eer- 
tiorari  had  been  obtained,  and  no 
cause  shown  against  it^  it  is  too  late 
to  raise  a  question  of  jurisdiction 
after  a  return  had  been  made  to  the 
certiorari.  Q.  B.  The  Guardians  of 
the  North  Dublin  Union  v.  Scott   76 

2.  Qwsre — Has  the  Court  jurisdiction 
on  a  writ  of  certiorari  to  quash  an 
order  made  by  a  Justice  or  Assistant- 
Barrister  against  a  poor-law  rating? 

Ibid 

3.  The  words  "such  actions,**  in  3&  4  Vie. 
c.  1 08,  s.  1 75,  refer  to  actions  of  assump- 
sit, covenant,  debt,  trespass  for  taking 
goods,  and  trover;  and  therefore  an 
action  of  trespass  for  false  imprison- 
ment brought  in  the  Borough  Court 
of  Cork  is  not  within  the  provisions 
of  that  section,  and  proceedings  had 
thereon  are  not  removable  by  certio- 
rari.   Q.  B.    NoU  V.  Fitzgibbon  620 

CESS  COLLECTOR. 
See  Bond. 

Criminal  Law,  7- 

CIVIL  BILL. 
See  Assistant-Barristsr. 
Pleading,  9- 

COMMISSIONER   OF   AFFIDA- 
VITS. 

An  attorney  is  eligible  to  be  appointed 


COMPENSATION. 

ConunisBioner  for    taking   affidavits. 
Q.  B.    Ex  parte  Alien  370 

COMPENSATION. 
See  Maitbamus. 

COMPROMISE. 
See  Attobney,  2. 

LiBEBTT   TO   PROCEED. 

CONDITIONAL  ORDER. 
See  Judgment  as  in  case  of 
Nonsuit,  1. 

A  conditional  order  will  not  suspend  the 

proceedings    of  the   opposite    party. 

Q.  B.    LeUee  (yCallaghan  v.  O'Cal- 

laghan  106 

CONFESSION. 

See  Plea  of  Confession. 

CONFESSION  AND  AVOIDANCE. 
See  Pleading. 

CONSENT  FOR  JUDGMENT. 
See  Plea  of  Confession. 

CONSIDERATION. 
See  Evidence,  1. 

CONTRACT. 
See  Mandamus,  1,  2. 

Policy  of  Insurance. 

CONVICTION. 
See  Criminal  Law. 

*  COPY. 

See  Affidavit,  1. 

CORPORATION. 
See  Ejectment,  6. 
Pleading,  11. 

COSTS. 
See  Amendment,  6. 
Attorney,  2. 

Cafias  ad  Satisfaciendum. 
Practice    in  Pleading,   3, 

10,  lU 
Security  for  Costs. 
Setting  aside  Proceedings. 

1 .  **  With  respect  to  the  costs  of  the 
former  trial  and  of  this  motion,  if  no 
point  existed  in  the  case  but  the 
latter  one,  we  should  probably  be  of 
opinion  that  the  defendant  should  pay 


COSTS. 
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the  coats,  as  is  usually  the  case  when 
a  verdict  is  set  aside  on  the  grounds  of 
being  against  the  weight  of  evidence. 
But  as  some  legal  points  have  arisen, 
particularly  that  as  to  the  pendency 
of  the  action  in  England,  which,  if 
decided  in  defendant's  favour,  he 
ought  not  to  pay  the  costs  of  the 
former  trial,  the  rule  as  to  costs  will 
be,  that  if  the  plaintiff  ultimately 
obtain  judgment  in  the  action,  he 
shall  have  the  costs  of  the  former 
trial  and  of  the  motion  as  part  of  his 
costs  in  the  cause ;  but  if  the  defend- 
ant should  ultimately  obtain  judg- 
ment, the  parties  are  to  abide  their 
own  costs  of  the  former  trial  and  of 
this  motion."  C.  P.  Per  Mona- 
HAN,  C.  J.     ffeenan  v.  Clements  52 

2.  Costs  cannot  be  added  to  a  judgment, 
without  an  affidavit  that  the.  judg- 
ment has  not  been  registered.  E. 
Corbet  v.  Mathews  63 

3.  The  sum  of  £1  for  registering  judg- 
ments to  be  added  without  taxation  to 
the  £5  for  costs  of  cases  within  the 
19th  section  of  the  Process  and  Prac- 
tice Act.   E.    Murray  v.  Butler  *  64 

4.  Note — Since  the  above  case  the 
point  has  been  settled  by  the  I60th 
New  Rule — "  The  officer,  in  award- 
ing the  costs  of  judgments  on  confes- 
sion, and  by  default,  under  the  19th 
section  of  13  &  14  Vic.  c.  18,  as  well 
as  of  judgments  on  bonds  and  war- 
rants of  attorney,  shall,  on  production 
of  the  certificate  of  the  registration  of 
any  such  judgment  under  the  13  &  14 
Vic.  c.  74,  add  to  the  costs  therein  the 
sum  of  £1  as  and  for  the  costs  of  such 
registration."     Ibid  65 

5.  In  an  action  of  assumpsit  on  a  bill  of 
exchange,  when  interlocutory  judg- 
ment obtained  by  the  plaintiff  on 
parliamentary  appearance,  and  final 
judgment  on  officer's  report,  the  judg- 
ment is  a  judgment  by  default,  and 
recovered  in  an  action  for  liquidated 
sum  within  the  meaning  of  the  2nd 
section  of  the  Process  and  Practice 
Amendment  Act.  E.  MiUer  v.  Jfaiffi- 
sell  66 
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6.  Where  the  costs  of  obtaining  a  judg- 
ment are  not  added  thereto  before 
registry,  it  is  requisite,  in  order  to 
have  them  added,  to  vacate  the 
registry  already  had.  E.  M^Ma- 
hon  V.  Corbett  135 

7.  The  registration  of  a  judgment  can- 
not be  amended  by  adding  thereto  the 
taxed  costs  in  lieu  of  a  sum  impro- 
perly added  to  the  judgment  on  the 
roll  before  registry,  and  in  conse- 
quence registered.  E.  Ryan  v. 
Nunan  139 

8.  To  a  declaration  in  assumpsit  the 
defendant  pleaded  the  general  issue, 
and  a  set-ofF  as  to  part.  Issue  was 
joined  on  the  first  plea,  and  to  the 
second  plea  plaintiff  replied  specially. 
To  this  special  replication  the  defend- 
ant demurred,  and  the  demurrer  was 
allowed.  Fending  the  argument  on 
the  demurrer  the  issue  in  fact  was 
tried,  and  a  verdict  found  for  the 
plaintiff  for  a  sum  less  than  that  in- 
cluded in  the  (plea  of  set-off.  Held^ 
that  under  such  circumstances  the 
plaintiff  was  not  entitled  to  the  costs 
of  the  trial.    Q.  B.  French  v.  Cahill 

232 

COUNSEL. 
See  Setting  asibe   Proceed- 
ings, 3. 

COUNTY  CESS. 
See  CuMiNAL  Law,  7. 

COVENANT. 
See  Pleading. 

1.  Where  by  indenture,  in  pursuance  of 
a  covenant  for  renewal  on  payment  of 
a  peppercorn  fine,  which  covenant  pro- 
vided that  the  nominated  life  was  to 
be  indorsed  on  the  original  indenture, 
or  on  a  separate  label  or  parchment, 
a  renewal  was  granted  in  pursuance 
of  that  covenant,  whereby  the  grantor 
added  and  inserted  one  life,  Haben- 
dum  for  three  lives,  and  the  survivor 
and  such  other  life,  &c.,  subject  to 
the  rent  and  all  the  covenants  in  the 
original  indenture  contained  on  the 
lessee's  part  to  be    done  and  per- 


CRIMINAL  APPEAL. 

formed;  these  latter  words  were  held 
to  raise  an  express  covenant  to  pay 
the  rent,  and  that  such  covenant  was 
obligatory  on  the  defendant  after  as- 
signment.— [Cramfton,  J.,  dissenti- 
enteJ]    Q.B.  Luttrell  v.M'Creery  7 

2.  **  A  covenant  for  renewal  means  that 
the  tenant  is  to  have  at  all  times  a 
subsisting  legal  estate  for  three  lives 
and  the  life  of  the  survivor,  and  the 
landlord  is  to  have  all  his  legal  reme- 
dies for  the  recovery  of  the  rent." — 
Per  Moore,  J.    Ibid  13 

3.  The  mere  expression  and  declaration 
of  intention  is  sufficient  to  make  an 
instrument  have  the  legal  effect  of  a 
lease,  as  if  the  most  formal  words  had 
been  introduced.     Ibid  14 

No  particular  words  are  necessary  to 
create  a  covenant.     Ibid  16 

4.  The  plaintiffs,  holding  premises  under 
a  lease,  containing  a  covenant  to  keep 
and  maintain  the  same  in  tenantable 
order  and  condition,  demised  the 
premises  to  the  defendants  as  ten- 
ants from  year  to  year.  During  the 
tenancy  of  the  defendants  an  acci- 
dental lire  broke  out,  and  the  premises 
were  destroyed.  Held,  that  an 
action  on  the  case  in  the  nature  of 
waste  was  not  maintainable  against 
the  defendants,  the  jury  having  found 
there  was  no  default  on  their  part. 
Q.  B.     White  v.  M'Cann  205 

CREDITOR. 
See  Debtor  and  Creditor. 

CRIMINAL  APPEAL. 
See  Criminal.  Law. 

1.  In  a  case  where  a  prisoner  pleaded 
guilty  to  an  indictment  for  larceny, 
which  set  forth  a  previous  conviction 
for  felony,  and  the  Judge  feeling 
doubts  as  to  his  power  to  pass  sen- 
tence of  transportation,  reserved  the 
question  for  consideration  without 
sentencing  the  prisoner : — Held,  that 
the  Court  of  Criminal  Appeal  had  no 
jurisdiction  to  entertain  such  a  case. 

2.  Semble — Where  a  writ  of  error  could 
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be  brought   the   Court  of  Criminal 
Appeal  has  no  jurisdiction.    Cr.  Ap.. 
The  Queen  v.  Byrne  100 

CRIMINAL  LAW. 
See  Criminal  Ai^peal. 
Justice  of  tbe  Peace. 

1.  An  indictment  found  that,  in  pursu- 
ance of  a  certain  Act  of  Parliament, 
hj  a  proclamation  duly  published  in 
the  "  Dublin  Gazette,"  and  duly 
posted,  with  an  abstract  of  the  pro- 
visions of  the  said  Act  at  the  foot, 
according  to  the  provisions  thereof, 
after  a  certain  day  in  said  proclama- 
tion mentioned  said  Act  should  apply 
to  and  be  in  force  in  the  county  D., 
and  charged  that  after  that  day,  and 
whilst  the  proclamation  was  in  force 
and  not  revoked,  and  whilst  the  Act 
did  apply  to  the  county  of  D.,  the 
prisoner,  on  the  day  and  at  the  place 
specified  in  the  proclamation,  unlaw- 
fully, &c.,  did  carry  and  have  a 
certain  pistol,  not  being  licensed  so 
to  do,  contrary  to  the  form,  &c.  The 
2nd  section  of  the  Act  (on  which  this 
indictment  was  founded)  enacted  that 
printed  copies  of  every  proclamation 
issued  under  the  Act  should,  with  an 
abstract  of  the  provisions  of  the  Act, 
be  posted  in  certain  specified  places. 
Held^  that  the  posting  of  this  procla- 
mation was  not  a  fact  necessary  to 
be  averred  or  proved  to  warrant  this 
indictment. 

2.  Held  also^  that  when  an  indictment 
contains  distinct  averments,  one  ma- 
terial, and  another  immaterial,  the 
immaterial  may  be  rejected  as  sur- 
plusage ;  but  if  the  whole  averment 
cannot  be  struck  out  without  getting 
rid  of  a  material  part,  the  whole  must 
be  proved.  Cr.  Ap.  The  Queen  v. 
Otway  69 

3.  An  indictment  charged  that  A,  being 
employed  as  clerk  to  T.  M.  and  others, 
did  receive  into  his  possession  a  cer- 
tain sum  of  money,  and  did  embezzle 
the  same.  Tho'  evidence  in  support 
of  this  indictment  was,  that  the  pri- 
soner was  the  Secretary  and  Trea- 
surer of  a  Friendly  Society,  and  that 
the  property  charged  to  have  been 


embezzled  was  vested  in  certain  mem- 
bers as  trustees.  That  on  the  October 
quarter-day  the  prisoner  accounted, 
and  returned  a  balance  in  his  hands  ; 
that  on  the  Christmas  succeeding  the 
next  quarter-day  it  was  the  practice 
of  the  society  to  distribute  the  surplus 
remaining  in  the  hands  of  the  pri- 
soner, but  that  shortly  before  that 
time  he  absconded  with  these  funds 
without  having  brought  forward  his 
intermediate  receipts  between  Sep- 
tember and  December,  and  that  he 
was  styled  Treasurer  and  Secretary 
indiscriminately.  Heldy  that  the  pri- 
soner being  employed  to  receive  this 
money,  and  having  undertaken  the 
duty,  he  thereby  virtually  became 
clerk  to  the  society,  and  responsible 
to  it  as  such. 

4.  Semble — That  secretary  and  clerk 
must  be  considered  synonymous  terms 
within  the  meaning  of  10  6.  4,  c.  56 
(the  Friendly  Societies'  Act). 

5.  Held  alsOf  his  having  accounted  with 
the  trustees  did  not  alter  or  vary  his 
position  as  clerk,  or  place  him  in  the 
situation  of  trustee. 

6.  Held  also,  the  prisoner  having  passed 
his  account,  and  a  balance  being 
struck  in  September,  and  in  the  De- 
cember following,  and  not  having 
given  credit  for  the  intermediate  re- 
ceipts, but  absconded,  that  this  was 
sufficient  evidence  to  go  to  the  jury 
of  an  intention  to  embezzle.  Cr.  Ap. 
The  Queen  v.  Murphy  91 

7*  The  traversers  were  indicted  for  a 
rescue  of  goods  seized  for  county 
rates  due  out  of  a  townland,  of  part 
of  which  two  of  the  traversers  were, 
at  the  time  the  rates  became  due,  in 
the  occupation  as  tenants.  No  ap- 
plotment  of  county  cess  had  been 
made  on  the  occupiers  under  6  &  7 
W.  4,  c.  116,  s.  151,  and  no  account 
in  writing,  as  directed  by  that  section, 
had  been  served  on  the  churchwar- 
dens or  Seneschal  of  the  parish ;  but 
a  voluntary  applotment  was  made, 
and  an  arrear  accruing,  the  collectors 
distrained  on  the  townland  for  the 
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arrear,  selecting  the  party  by  whose 
default  the  deficiency  appeared  to 
arise,  namely,  two  of  the  traversers. 
The  goods  seized  were  left  on  the 
lands  until  the  sale  day,  when  they 
were  rescued  by  the  traversers  and 
others.  Held^  that  such  seizure  was 
illegal,  and  that  the  traversers  were 
justified  in  resisting  the  sale,  ns  under 
6  &  7  W.  4,  c.  1 16,  8.  151,  the  barony 
constable  had  no  authority  to  levy 
county  cess  until  he  had  delivered  to 
the  churchwarden  or  Seneschal  an 
account  in  writing  as  directed  by  that 
section,  and  that  therefore  the  convic- 
tion of  the  traversers  for  a  rescue  was 
bad.     Cr.  A  p.     The  Queen  v.  Pigott 

471 
8.  An  indictment  charged  the  prisoner 
with  forging  the  following  accounta- 
ble receipt : — "  Ulster  Bank  —  We 
have  received  from  the  Lowtherstown 
Union  four  pounds  sterling,  which  is 
placed  to  the  credit  of  their  account 
with  the  Ulster  Banking  Company. 
— £40. — S.  C,  Manager," — ^with  in- 
tent to  defraud  the  Guardians  of  the 
Poor  of  the  Lowtherstown  Union. 
In  a  second  count  the  prisoner  was 
charged  with  the  uttering  and  pub- 
lishing the  receipt  as  true.  At  the 
trial  it  appeared  that  the  prisoner  was 
a  poor-rate  collector  of  the  union,  and 
that  it  was  his  duty,  at  the  time  laid 
in  the  indictment,  to  have  lodged 
with  the  Ulster  Banking  Company, 
who  were  the  Treasurers  of  the  L. 
union,  a  sum  of  £40  to  the  credit 
of  the  union.  The  Bank  furnished 
weekly  to  the  clerk  of  the  union  au 
account  of  the  sums  lodged  by  the 
collectors,  for  which  lodgment  the 
clerk,  in  auditing  their  accounts,  gave 
them  credit.  It  was  also  proved  that 
the  sum  actually  lodged  by  the  pri- 
soner was  only  £4,  but  that  he  pro- 
duced the  receipt  to  the  clerk  of  the 
union  as  a  receipt  for  £40,  alleging 
thai  he  had  lodged  that  sum  in  the 
Bank,  and  that  the  word  '*  four"  was 
put  in  the  body  of  the  receipt  through 
the  mistake  of  the  Bank  clerk.  The 
jury  found  that  the  prisoner  altered 
and  uttered  the  receipt  with  intent  to 


defraud  the  Guardians.  Held^  that 
the  conviction  was  right,  this  being 
an  accountable  receipt  within  the 
meaning  of  the  Act  39  G.  4,  c  63, 
and  the  prisoner  having  made  the  al- 
teration in  a  material  part,  calculated 
to  deceive  the  clerk  of  the  union. 
Cr.  Ap.     The  Queen  v.  Johnston  641 

DEBT. 
See  FuBADiNG. 

DEBTOR  AND  CREDITOR. 
See  Arrest,  1. 

DECLARATION. 
See  Justice  of  the  Peace,  8. 
Pleading. 
Practice  in  Pleading. 

DEED. 
See  Evidence,  13. 

DECREE. 
See  Pleading,  9- 

DEFENCE. 
See  Ejectment,  2. 

Setting    aside    Proceed- 
ings, 5. 

DE  INJURIA. 
See  Evidence,  22. 
Pleading. 

DEMAND  OF  POSSESSION. 
See  Abcendbient. 

DEMURRER. 
See  Costs. 

Mandamus. 

Pleading. 

Practice  in  Pleading. 

DETAINER. 
See  Arrest,  4,  6. 

DEVISE. 
See  Will. 

DIMINUTION. 
See  Writ  of  Error. 

DISCONTINUANCE. 
See  Evidence. 

Queere, — ^Where  an  action  was  brooght 
in  England,  and  the  proceedings  there- 


ECCLESIASTICAL. 

in  discontinued,  is  the  pendency  of 
that  action  a  bar  to  proceeding  in 
this  country  for  the  same  cause  of 
action?     C.  P.     Heenan  t.  Clements 

44 
ECCLESIASTICAL  LAW. 

The  certificate  directed  by  10  IF.  3,  c.  6, 
s.  1,  entitling  an  ecclesiastical  person 
to  recover  from  his  successor  a  por- 
tion of  the  sum  expended  in  the 
improvement  of  a  glebe,  although 
granted  after  the  death  of  the  party 
making  the  improvements,  is  valid. 
Q.  B.     Harie  v.  Byrne  557 

EJECTMENT. 
See  Amendment,  6. 

General  Orders,  I. 
Scire  Facias,  1. 
Security  for  Costs,  1. 
Stamp. 

1.  Where  judgment  has  been  had  in  an 
ejectment  for  non-payment  of  rent  by 
default,  and  an  habere  issued,  the  de- 
fendant is  not  entitled  to  have  the 
proceedings  stayed  on  payment  of  the 
rent  for  which  the  ejectment  was 
brought,  and  the  costs.  Q.  B.  Lessee 
Taylor  v.  Ejector  27 

2.  A  defence  in  ejectment  will  be  set 
aside  when  a  copy  is  not  served  with 
notice  of  the  defence.  Q.  B.  Lessee 
Greer  v.  Ejector  87 

3.  Where  a  party  holding  land  for  a 
term  of  years,  with  a  strict  clause 
against  alienation  or  subletting,  as- 
signed a  small  portion  to  a  Railway 
Company  for  a  temporary  purpose,  the 
Company  not  dealing  with  the  land- 
lord or  giving  him  any  compensa- 
tion, for  the  use  of  the  land : — Held, 
that  the  landlord  was  eirtitled  to 
maintain  an  ejectment  on  the  title 
against  the  Company  and  his  tenant 
for  the  forfeiture  incurred  by  this 
subletting.  E.  Legg  v.  The  Belfast 
and   Balfymena  Railway  Company 

124,  n. 

4.  The  trustee  of  a  legal  estate  will  be 
allowed  to  take  defence  to  an  eject- 
ment, though  not  served.  Q.  B. — 
Anonymous  140 
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5.  When  a  lease  was  executed  by  A 
and  B  as  granting  parties,  and  reserv- 
ing the  rent  and  right  of  entry  to 
A  alone,  an  ejectment  for  non-pay- 
ment of  rent  is  maintainable  by  the 
representatives  of  A  against  the  as- 
signee of  the  lessee.  Q.  B.  Lessee 
Parhe  v.  3PLoughlin  1 86 

6.  Where  an  ejectment  for  non-pay- 
ment of  rent  is  brought  by  a  Corpo- 
ration pursuant  to  a  resolution  passed 
at  a  meeting  of  the  body,  any  member 
who  attended  at  such  meeting  is 
competent  to  make  the  affidavit  re- 
quired by  the  252nd  General  Order. 
C.  P.  Ecclesiastical  Commissioners 
V.  O'Ryan  329 

7.  This  Court  has  no  jurisdiction  to  vary 
the  form  of  notice  required  by  the 
1  G.  4,  c.  87,  to  be  annexed  to  the 
declaration  in  ejectment  against  over- 
holding  tenants,  so  as  to  suit  the  prac- 
tice as  regulated  by  13  Vic.  c.  18. 
C.  P.     Cleary  v.  Fleming  331 

8.  In  an  ejectment  on  the  title,  brought 
by  trustees  having  the  legal  estate  in 
the  lands,  the  agent  proved  that  he 
had  been  sent  by  the  trustees  a  num- 
ber of  printed  notices  to  quit,  signed 
by  them,  leaving  blanks  for  the  name 
of  the  tenants  and  the  denomination 
of  the  lands.  In  the  agent's  office  one 
of  these  notices  was  filled  up  with  the 
defendant's  name,  and  the  lands  held 
by  him,  and  served  on  the  defendant, 
and  no  objection  made  by  him.  There 
was  no  evidence  of  any  specific  au- 
thority to  till  up  this  notice.  Held^ 
that  this  was  sufficient  evidence  to  go 
to  the  jury  that  this  notice  had  been 
served  by  authority  of  the  trustees. — 
[Feubis,  J .  dissentienteJ]  Q.B.  Jach 
d.  Wynne  v.  M'Eniry  435 

9.  In  ejectment  the  affidavit  of  the  plain- 
tiff, required  by  the  252nd  General 
Order,  will  be  dispensed  with,  when 
the  plaintiff  is  out  of  the  jurisdiction, 
and  the  affidavit  of  his  agent  will  be 
deemed  sufficient  E.  M^Clintoch 
V.  Cunningham  486 

10.  Conditional  order  granted  to  revive 
a  judgment  in  ejectment,  there  being 
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less  than  a  year's  rent  due,  where  the 
tenant  guilty  of  bad  faith  towards  the 
landlord.  E.  Lessee  Scuify  v.  Mur- 
phy 643 

1 1.  The  declaration  in  ejectment,  under 
13  Vic,  c.  18,  should  include  the 
names  of  all  persons  served  with  the 
writ  of  summons.  If  an  interlocutory 
judgment  be  marked  against  a  de- 
fendant for  whom  a  parliamentary 
appearance  has  been  entered,  but  who 
has  not  been  included  in  the  declara- 
tion, such  judgment  is  irregular,  and 
will  be  set  aside.  C.  P.  Et^re  v. 
Hallanan  629 

EMBEZZLEMENT. 
See  Criminai.  Law,  6. 
Evidence,  4. 

ENLARGEMENT. 
See  Pleading. 

ERROR. 
See  Criminal  Appeal. 
Wbit  of  Error. 

ESTATE. 
See  Pleading. 
Will. 

ESTOPPEL. 
See  Ejectment,  5. 
Evidence,  12,  21. 
Lease,  4. 
Pleading,  25,  29. 
Sheriff,  2. 

EVICTION. 
See  Pleading. 

EVIDENCE. 
See  Lease. 

Lodgment  of  Monet,  1. 
Policy  of  Insurance. 

STABfP. 

1.  In  an  action  against  the  acceptor  of 
a  bill  of  exchange,  drawn  by  L.  J., 
indorsed  by  him  after  maturity  to  H. 
L.  F.,  and  by  him  to  the  London  and 
DnbUn  Banking  Company,  of  which 
the  plaintiff  was  public  officer,  the 
plaintiff,  in  order  to  prove  consider- 
ation between  L.  J.  and  H.  L.  F., 
gave  m  evidence  a  document  in  the 
handwriting  of  the  former,  dated 
during  the  currency  of  the  bill,  in 


which  he  stated  that  he  held  the  bill 
for  collection,  and  that  H.  L.  F.  had 
an  interest  in  it  to  the  amount  of 
£700,  and  also  the  Nisi  Prius  record 
in  an  action  by  H.  L.  F.  against  L. 
J.  in  England.  Held,  per  Mohahan, 
C.  Jm  that  both  documents  were  pro- 
perly received  in  evidence.  C.  P. 
Heenan  v.  Clements  44 

An  action  having  been  commenced 
in  England  by  H.  L.  F.  against  the 
defendant  the  proceedings  in  which 
were  afterwards  discontinued — 
Qtuere^  Whether  the  pendency  of  that 
action  was  a  bar  to  the  present  ?  Ibid 

An  indictment  found  that,  in  pursu- 
ance of  a  certain  Act  of  Parliament, 
by  a  proclamation  duly  published  in 
the  '^  Dublin  Gazette,"  and  duly  post- 
ed, with  an  abstract  of  the  provisions 
of  the  said  Act  at  the  foot,  according 
to  the  provisions  thereof,  af^r  a 
certain  day  in  said  proclamation  men- 
tioned said  Act  should  apply  to  and 
be  in  force  in  the  county  of  D.,  and 
charged  that  after  that  day  and  whilst 
the  proclamation  was  in  force  and  not 
revoked,  and  whilst  the  Act  did  ap- 
ply to  the  county  of  D.,  the  prisoner, 
on  the  day  and  at  the  place  specified 
in  the  proclamation,  unlawfully,  &c.y 
did  carry  and  have  a  certain  pistol, 
not  being  licensed  so  to  do,  contrary 
to  the  form,  &c.  The  2nd  section  of 
the  Act  (on  which  this  indictment 
was  founded)  enacted  that  printed 
copies  of  every  proclamation  issued 
under  the  Act  should,  with  an  ab- 
stract of  the  provisions  of  the  Act, 
be  posted  in  certain  specified  places. 
Held^  that  the  posting  of  this  procla- 
mation was  not  a  fact  necessary  to  be 
averred  or  proved,  to  warrant  this 
indictment.  Cr.  Ap.  The  Queen  v. 
Otway  69 

An  indictment  charged  that  A,  being 
employed  as  clerk  to  T.  M.  and 
others,  did  receive  into  his  possession 
a  certain  sum  of  money  and  did  em- 
bezzle the  same.  The  evidence  in 
support  of  this  indictment  was,  that 
the  prisoner  was  the  Secretary  and 
Treasurer  of  a  Friendly  Society,  and 
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that  the  property  charged  to  have 
been  embezzled  was  vested  in  certain 
members  as  trustees.  That  on  the 
October  quarter-daj  the  prisoner 
accoanted  and  returned  a  balance  in 
his  hands;  that  on  the  Christmas 
succeeding  the  next  quarter-day  it 
was  the  practice  of  the  society  to 
distribute  the  surplus  remaining  in 
the  hands  of  the  prisoner,  but  that 
shortly  before  that  time  he  absconded 
with  these  funds  without  having 
brought  forward  his  intermediate 
receipts  between  September  and  De- 
cember, and  that  he  was  styled 
Treasurer  and  Secretary  indiscrimi- 
nately. Heldf  the  prisoner  having 
passed  his  account,  and  a  balance 
being  struck  in  September,  and  in 
the  December  following,  and  not 
having  given  credit  for  the  inter- 
mediate receipts,  bat  absconded,  that 
this  was  sufficient  evidence  to  go  to 
the  jury  of  an  intention  to  embezzle. 
Cr.  Ap.      ne  Queen  v.  Murphy    91 

•  5.  Where  a  charge  was  preferred  before 
a  Justice  of  the  Peace  against  a  cler- 
gyman, for  an  assault!  with  intent  to 
commit  a  felony,  and  the  Justice  of 
the  Peace  reduced  the  statement  into 
writing  in  the  form  of  a  declaration 
as  prescribed  by  the  statute  6  &  6 
W,  4,  c.  62,  and  signed  it  as  such 
Justice,  and  returned  it  inclosed  in 
an  envelope  to  the  complainant  for 
delivery  to  the  Dean  of  the  diocese 
according  to  his  request,  in  order 
that  this  declaration  might  be  laid 
before  the  Bishop  for  investigation: 
Held^  that  on  such  a  state  of  facts 
a  question  ought  to  have  been  left  to 
the  jury  to  say  whether  the  Justice  of 
the  Peace  acted  hotutfide^  and  under 
the  belief  that  he  was  actinc:  in  the 
execution  of  his  duty,  and  in  a  matter 
within  his  jurisdiction  as  such  Jus- 
tice? 

€.  Held  alsoy  that  it  was  for  the  jury  to 
say  whether,  under  the  circumstances, 
the  communication  was  a  privileged 
communication,  and  whether  the  Jus- 
tice acted  bona  fide  and  without 
malice  in  its  publication? 


7.  Semble — If  the  jury  found  such  facts 
in  the  affirmative,  the  Justice  was 
within  the  protection  of  the  statute 
12  Vic.  c.  16,  and  entitled  to  notice 
of  action. 

8.  Semble— Th^  5  &  6  FT.  4,  c.  62, 
does  not  authorise  a  Justice  of  the 
Peace  to  take  a  declaration  charg- 
ing a  party  with  a  criminal  offence. 
Q.  B.    Little  V.  Lord  Clements   194 

9*  A  policy  of  insurance  effected  on  the 
life  of  A,  contained  a  recital  that  A 
was  a  nurseryman,  and  had  warranted 
and  did  thereby  warrant  several  mat- 
ters therein  specified,  respecting  his 
age,  profession,  state  of  health  and 
mode  of  life,  and  also  contained  a 
proviso  that  if  A  should  die  upon  the 
high  seas,  or  felo  de  se,  &c.,  or  if  any 
thing  so  warranted  as  aforesaid  should 
not  be  true,  or  if  any  circumstance 
material  to  the  insurance  should  not 
have  been  truly  stated,  or  should  have 
been  misrepresented  or  concealed,  or 
should  not  have  been  fully  and  fairly 
disclosed  and  communicated  to  the 
Company,  or  if  any  fraud  should  have 
been  practised  on  the  Company,  or 
any  false  statement  made  to  them  in 
or  about  the  obtaining  or  effecting 
the  insurance,  the  policy  should  be 
void,  and  all  moneys  paid  on  account 
thereof  forfeited.  At  the  trial,  a  pro- 
posal executed  prior  to  the  execution 
of  the  policy  was  proved,  which  con- 
tained several  queries  put  to  A,  and* 
his  answers  thereto ;  and  at  the  foot 
thereof  was  an  agreement  that  the 
particulars  therein  mentioned,  and 
which  might  be  stated  by  A,  should 
form  the  basis  of  the  contract  between 
A  and  the  Company ;  and  if  there  was 
any  fraudulent  concealment  or  untrue 
allegation  contained  therein,  or  any 
circumstance  material  to  the  insur- 
ance should  not  have  been  fully  com- 
municated to  the  Company,  or  there 
should  be  any  fraud  or  mis-statement, 
the  policy  should  be  void.  Held^  that 
the  proposal  was  not  part  of  the  con- 
tract. Ex.  Ch.  Anderson  v.  Fiiz- 
^gerald  26 1 

10.  Held  also,  that  a  statement  made 
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in  or  about  the  obtaining  of  the 
policy,  must  not  only  be  false  but 
also  material  to  the  insurance,  in 
order  to  vitiate  the  policy,  and  that 
the  question  of  materiality  was  pro- 
perly left  to  the  decision  of  the  jury. 

Ibid 

11.  Payment  of  an  abated  rent  for  a 
peri<xl  of  thirty  years  by  a  tenant 
holding  under  a  lease  for  a  term  un- 
expired is,  if  unexplained,  evidence 
to  go  to  a  jury  of  the  surrender  of 
such  lease,  and  the  creation  of  a  new 
tenancy  at  the  abated  rent;  and  the 
effect  of  such  payment  is  not  destroyed 
by  the  fact  that  during  part  of  the 
time  it  ban  been  made  to  a  tenant  for 
life  with  a  strict  power  to  lease.  C.  P. 
Lefroyv.  Walsh  311 

12.  Replevin,  for  taking  the  plaintiff's 
goods  in  the  parish  of  M.,  in  a  certain 
close  called  T. ;  the  defendant  avowed 
the  taking  in  the  locus  in  quo,  because 
the  defendant  held  said  close  called 
T.,  in  the  parish  of  M.,  as  his  tenant, 
at  a  yearly  rent,  for  the  arrears  of 
which  he  distrained.  The  plaintiff 
pleaded  in  bar  that  he  did  not  hold 
the  said  close  called  T.^  in  the  parish 
of  M.,  modo  et  forma.  At  the  trial 
it  appeared  that  the  close  in  question 
was  situated  in  the  parish  of  C.  Heldy 
firstly,  that  the  plaintiff  was  not  es- 
topped from  showing  that  the  lands 
of  which  he  was  tenant  were  situated 
in  the  parish  of  C. ;  secondly,  that  the 
averment  in  the  avowry  of  the  parish 
in  which  the  lands  of  T.  so  held  were 
situated  was  material,  and  the  va- 
riance fatal.  C.  P.  Uniaehe  ▼.  Kir- 
wan  316 

13.  If  the  plaintiff  declare  upon  a  deed, 
and  there  be  no  plea  of  non  esifaciumt 
he  cannot  read  any  part  of  the  deed 
which  is  not  on  the  record,  without 

.proving  it  by  an  attesting  witness. 
C.  P.     Smiihwiek  v.  Beary         344 

14.  In  trover  mere  possession  is  prima 
facie  evidence  of  property;  and  the 
defendant,  to  rebut  it,  must  show  a 
better  title  in  himself  or  in  a  third 
party  under  whom  the  plaintiff  does 


not  derive.    £.    FOspairiek  ▼.  Dmn- 
phy  366 

15.  A  car  proprietor  brought  an  action 
for  damages  sustained  by  a  vehicle  of 
the  plaintiff,  in  consequence  of  some 
rubbish  having  been  brought  out  of 
the  house  of  the  defendant  and  left  in 
the  street  opposite  his  dwelling-house 
by  a  person  employed  by  the  defend- 
ant to  remove  the  rubbish.  The  jury 
having  found  that  the  service  for 
which  the  man  was  employed  was  to 
remove  the  rubbish  entirely  ;  Heldy 
that  this  was  but  the  ordinary  duty 
of  a  servant,  and  not  done  as  a  con- 
tractor, and  that  the  defendant  was 
liable.  Q.  B.  BPKeon  v.  Bolton    377 

1 6.  In  an  ejectment  on  the  title,  brought 
by  trustees  having  the  legal  estate 
in  the  lands,  the  agent  proved  that 
he  had  been  sent  by  the  trustees  a 
number  of  printed  notices  to  quit, 
signed  by  them,  leaving  blanks  fw 
the  name  of  the  tenants  and  the  de- 
nomination of  the  lands.  In  the 
agent's  office  one  of  these  notices  was 
filled  up  with  the  defendant's  name, 
and  the  lands  held  by  him,  and  served 
on  the  defendant,  and  no  objection 
made  by  him.  There  was  no  evidence 
of  any  specific  authority  to  fill  up 
this  notice.  Held^  that  this  was  suf- 
ficient evidence  to  go  to  the  jury  that 
this  notice  had  been  served  by  autho- 
rity of  the  trustees. — [Perrin,  J., 
disseniienteJ]  Q.  B.  Jack  d.  Wynne 
V.  M'Eniry  435 

17*  In  an  action  for  calls,  the  plaintiffs 
gave  in  evidence  the  sealed  registers 
of  the  Company,  and  in  each  of  them 
the  defendant's  name  appeared  as  the 
proprietor  of  "  two  hundred  shares, 
£300  deposit  paid  ;"  they  also  pro- 
ved their  subscription  con  tracts  and 
that  a  person  representing  himeelf  to 
be  the  defendant  signed  it.  Held^ 
in  the  absence  of  rebutting  evidence, 
that  thereby  the  defendant's  liability 
was  established.  Q.  B.  Waierford 
Railway  v.  Wolsely  444 

18.  Action  on  promissory  note  by  payee 
against  executrix  of  maker.    Dedara- 
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tion  averred  the  note  was  jpayable  at 
a  particular  place,  excused  present- 
ment there  as  there  were  no  assets. 
General  verdict  for  plaintiff.  Heldy 
excuse  insufficient  for  non-present- 
ment.    E.     Quin  V.  Fitzgerald  552 

19.  Held  also,  that  the  postea  might  be 
amended  by  entering  a  verdict  for  the 
defendant  on  the  special  count,  and 
for  the  plaintiff  on  the  money  counts. 

Ibid 

20.  To  an  action  of  slander,  for  speaking 
and  publishing   of  the   defendant  in 
his  capacity  of  land  agent  and  recei- 
ver, at  a  meeting  of  landowners,  the 
following  words  : — **  I    quite    agree 
with  Mr.  F.,  that  the  present  meeting 
was  got  up  by  the  landlords  for  the 
purpose  of  having  their  rents  raised  ; 
for  I  of  my  own  knowledge  know  a 
number  of  well  conducted  tenants  in 
my   own    neighbourhood    who   have 
been  held  up  to  high  rents,  and  have 
been  compelled  to  give  up  their  land 
for  the  purpose  of  enabling  an  in- 
dividual  (meaning   the   plaintiff)   to 
get  it  into  his  own  possession  (mean- 
ing the  said  tenants  were  compelled 
by  the  plaintiff  to  give  up  their  land 
for  the  purpose  of  enabling  the  plain- 
tiff to  get  it  into  his  own  possession) ; 
and  one  man,  having  six  sons,  was 
driven  out  of  his  farm  to  satisfy  the 
wishes  of  this  person ;  and  another  te- 
nant, who  took  compassion  on  that  man 
and  let  him  in,  was  sent  to  by  the  agent, 
and  the  bailiff  told  him  that  if  he  shel- 
tered him  he  would  be  put  out  him- 
self;  and  another  most  respectable 
man,  although  he  wore  a  frieze  coat, 
was  also  called  tq)on  by  the  same  per- 

.  son  (meaning  the  plaintiff)  to  give  up 
his  farm  at  forty-eight  hours^  notice, 
as  he  (meaning  the  plaintiff)  wished 
further  to  enlarge  his  demesne  and 
make  gravel  walks ;  and  upon  his 
ashing  *  where  am  I  to  go  f*  he  was 
told  *yott  have  no  person  but  your 
old  wife  and  yourself  and  you  may 
go  into  the  byre  (meaning  to  live  in 
the  cow-house  of  the  said  man)  ;  but 
if  you  do  not  give  me  up  the  land, 
I  will  put  you  into  gaol  for  the  rent 
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you  now  owe  ;  he  (meaning  the  same 
man)  then  said  to  the  agent,    '  you 
came  to  me  three  years  ago,  and  my 
son,  who  was  then  recovering  from 
fever,  took  a  shivering,  and  you  killed 
him,  are  you  now  going  to  kill  me  ?' 
It  turned  out  too  true.     Andy  Egan 
was  the  man  ;  he  took  to  his  bed  the 
next  day,  I  (meaning  the  defendant) 
attended  him ;  and  he  was  dead  in 
one  week,  murdered  by  that  agent, 
the  same  as  his  son  was  a  few  months 
before."     The  slander,  as  alleged  in 
the  second   count,   was,   with    some 
verbal  differences,  the  same  as  that 
in  the  first.    Held,  that   a  plea  of 
justification  to  so  much  of  the  words 
stated  in  both  counts  as  are  printed 
in  italics  was  bad,  the  words  justified 
by   the   plea  imputing  only  acts   of 
harshness  and  oppression  by  the  plain- 
tiff in  his  character  of  agent,  while 
the  slander  alleged  in  the  declaration 
imputed  the  commission  of  those  acts 
for  selfish  and  personal  motives.  C.  P. 
Morrow  v.  M^Gaver  579 

21.  The  defendant  having  pleaded  not 
guilty  to  the  whole  declaration,  on 
which  issue  was  joined,  at  the  trial 
the  Judge  directed  the  jury  that  they 
should  be  satisfied  that  the  words 
laid  in  the  declaration,  or  some  of 
them,  being  of  a  defamatory  charac- 
ter, had  been  spoken. by  the  defend- 
ant ;  and  no  objection  was  taken  to 
his  charge  in  this  particular.  Held, 
that  the  plaintiff  was  estopped  from 
contending  that  it  was  sufficient  to 
prove  the  substance  of  the  words 
alleged  ;  and  it  being  admitted  that 
there  was  no  sufficient  proof  of  ac- 
tual words  alleged  to  sustain  the 
action,  a  venire  de  novo  was  award- 
ed. Ibid 

22.  If  the  words  alleged  in  the  declara- 
tion are  proved  to  have  been  spoken, 
the  fact  that  they  are  proved  not  to 
have  been  spoken  continuously,  as 
stated  in  the  declaration,  will  not 
constitute  a  variance.  Ibid 

23.  To  an  action  on  a  bill  of  exchange 
by  indorsee  against  acceptor,  the  de- 
fendant pleaded'  the    general   issue, 
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and  a  plea  that  (before  the  promises 
were  made,  and  the  bill  accepted,  the 
defendant  was  discharged  as  an  in- 
solvent debtor,  and  that  before  his 
discharge  he  filed  a  schedule,  and 
that  the  promises  were  made,  and  the 
bill  of  exchange  was  accepted,  for 
and  in  consideration  of  the  debt  con- 
tracted before  the  defendant  was  so 
discharged,  which  debt  was  set  out 
in  the  schedule,  and  for  no  other 
consideration.  The  plaintiff  replied 
de  injurid.  Held,  that  evidence 
being  given  that  the  bill  was  a  re- 
newal bill,  given  in  consideration  of 
a  party  withdrawing  his  opposition 
to  the  insolvent's  discharge,  the  de- 
fendant was  discharged  from  liability 
thereupon,  and  that  the  replication 
de  injuria  was  no  answer  to  such 
plea.     Q.  B.    Blundeti  v.  Marsh  608 

24.  Setnble— The  pkintiff  should  have 
replied  he  was  indorsee  for  valuable 
consideration  without  notice.        Ibid 

EXCEPTIONS. 
See  Bill  of  Exceptions. 

EXCHEQUER  CHAMBER. 
See  Jurisdiction,  3. 

EXECUTOR. 
See  Pleading. 

FEE-FARM. 

See  Landlobd  and  Tenant. 
Mines. 

FELONY. 
See  Cbiminal  Law. 

Justice  of  the  Peace. 

FIAT. 
See  Affidavit,  2. 
Amendbcent,  3. 
Arrest,  2. 

FIERI  FACIAS. 
See  Amendment,  2. 

Capias  ad  Satisfaciendum. 
Sheriff,  2. 


FORFEITURE, 
See  Ejectment. 

FORGERY. 
See  Criminal  Law,  8. 

FRANCHISE. 
See  BuRQESS. 

FRAUD. 
See  Policy  of  Insurance. 

FREEHOLDER. 
See  Burgess. 

FRIENDLY  SOCIETY. 
See  Cribunal  Law,  3. 
Evidence,  4. 

GENERAL  ORDERS. 
See  Affidavit,  1,  2. 

EjECTBfENT,  6,  9,  11* 

judgbfent  as  in  case  of 
Nonsuit. 

Liberty  to  Proceed. 

Notice  of  Trial. 

Scire  Facias. 

Security  for  Costs. 

Service  of  Process. 

Setting  aside  Proceed- 
ings, U 

1.  The  255th  New  General  Order  ap- 
plies to  cases  where  there  is  but  one 
plaintiff  in  ejectment,  as  well  as  se- 
veral.   Q.  B.  Siradbrooke  v.  Browne 

90 

2.  ''The  rule  has  the  effect  of  an  express 
legislative  enactment ;  we  feel  bound 
to  uphold  our  own  Orders,  and  there 
being  a  prescribed  form  of  declaration 
by  the  44th  General  Order,  it  must 
be  adopted  in  all  cases.  The  de- 
murrer must  be  allowed ;  but  we  will 
permit  the  plaintiff  to  amend  on 
payment  of  costs."  Q.  B.  Per 
Blackburne,  C.  J.,  in  Kelly  v.  Cttr- 
roll  193 

GLEBE. 
See  Ecclesiastical  Law. 

GRAND  JURY. 
See  Bond. 

GRANT. 
See  Fee-farm. 


GUARDIAN, 


JUDGMENT. 
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GUARDIAN. 
See  Infamt. 

Pleading,  35. 

HABEAS  CORPUS. 
See  Abrest,  5. 

The  Court  of  Exchequer,  whether  the 
full  Court  in  Term,  or  a  single  Baron 
in  Vacation,  have  not  jurisdiction  by 
habeas  corpus  to  discharge  a  prisoner 
in  custody  by  process  in  a  civil  suit. 
E.    Page  v.  Williams  527 

HABERE. 
See  Ejectment. 

HOUSEHOLDER. 
See  BuBGEss. 

HUSBAND  AND  WIFE. 
See  Pleading,  28. 
Set-off. 

In  suing  for  rent  which  has  accrued 
due  after  coverture,  upon  a  demise  of 
the  wife's  land,  made  while  she  was 
sole,  the  husband  has  his  election 
either  to  sue  alone,  or  to  join  his 
wife  as  co-plaintiff.  Per  Pigot, 
C.  B.    E.     0*ffalloran  v.  Studdert 

248 
INCUMBERED  ESTATES. 
See  Lease,  1. 

INDICTMENT. 
See  Cbiminal  Law. 

INFANT. 
See  PiiEADiNG,  35. 

INHERITANCE. 
See  Estate  of  Inheritance. 

INITIALS. 
See  Pleading,  2. 

INSOLVENT. 
See  Arsest,  1. 
Evidence,  23. 
Pleading,  39,  40. 

INSURANCE. 
See  Policy  of  Insurance. 


INTEREST. 

A  sale  of  growing  trees  or  underwood 
is  a  sale  of  an  interest  in  land.  E. 
Rhodes  v.  Baker  488 

INTERLOCUTORY  JUDGMENT. 
See  Liberty  to  Proceed. 

Setting  aside  Proceedings. 

INTERPLEADER. 

Where  a  defendant  obtained  an  inter- 
pleader order,  staying  a  plaintiff  from 
proceeding  in  an  action  of  trover  for 
certain  goods,  on  condition  that  these 
goods  should  be  returned  to  plaintiff 
and  which  were  in  pursuance  of  such 
order  returned,  the  plaintiffs  were 
restrained  prosecuting  another  action 
for  the  non-delivery  of  these  goods 
within  a  reasonable  time.  Q.  B. 
Leahy  v.  Malcomson  432 

IRREGULARITY. 
See  Affidavit,  2. 

Conditional  Order. 
Judgment  as  in  case  of  a 

Nonsuit. 
Practice  in  Pleading. 
Setting     aside    Proceed- 
ings, 1. 
Sheriff. 
An  irregularity  is  waived  by  the  op- 
posite party  having  taken  a  step  in 
the  cause.  Q.  B.  Doyle  v.  Callanan 

1 
ISSUE. 
See  Well.  ^ 

JUDGMENT. 
See  Amendment,  1. 

Costs,  2,  3,  4,  5,  6,  7. 
Outlawry. 
Scire  Facias. 

Setting     aside     Proceed- 
ings, 9* 

1.  A  motion  to  include  several  proceed- 
ings in  a  record  before  the  judgment 
IS  made  up  is  premature,  and  will  not 
be  granted.  Q.  B.  Evanses  Chart- 
ties  V.  Batik  of  Ireland  393 

2.  Where  there  had  been  two  trials,  and 
a  verdict  had  on  the  first  trial  in 
favour  of  the  defendants,  which  ver- 
dict was  set  aside  on  bill  of  exceptions 
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JUDGMENT. 


taken  to  the  ruling  of  the  Judge,  and 
a  venire  de  novo  awarded  ;  and  where 
on  the  second  trial  a  verdict  was  had 
by  default  in  favour  of  the  plaintiffs, 
the  defendants  not  appearing,  and  the 
judgment  was  made  up,  omitting  the 
bill  of  exceptions  and  award  of  venire 
de  novo  ;  Held^  per  Curiam^  a  motion 
to  amend  the  record  by  introducing 
therein  all  the  proceedings  comprising 
the  pleading  up  to  the  first  trial,  tlie 
record  and  finding  of  the  jury,  bill  of 
exceptions,  and  judgment  thereon, 
was  untenable.    Ibid  408 

3.  Meld  also  J  that  such  judgment  was 
regular,  being  founded  on  the  posiea 
and  verdict  therein  recited  ;  and  that 
the  bill  of  exceptions  and  the  order 
for  the  venire  de  novo  constituted  no 
part  of  the  record  of  the  final  judg- 
ment.— [Blackbubne,  C.  J.,  dissenti- 
enteJ]  Ibid 

4.  Held  also,  that  the  statute  28  G,  3, 
0.  31,  contemplates  the  award  of  a 
venire  as  but  an  order  on  motion,  and 
therefore  an  application  to  incorporate 
into  the  judgment  the  bill  of  excep- 
tions and  the  order  for  a  venire  de 
novo  is  untenable. — [Blac&bubne, 
C.  J.,  dissentienteJ]  Ibid 

■ 

5.  Held  alsoy  that  the  Court  of  Exche- 
quer Chamber  had  no  power  over  the 
records  of  the  other  Courts.       Ibid 

JUDGMENT  AS  IN  CASE  OF  A 

NONSUIT. 

L  Where  a  conditioiial  order  was  ob- 
tained for  liberty  to  enter  up  j  ndgment 
as  in  case  of  a  nonsuit,  and  pending 
that  order  the  plaintiff  served  notice 
of  trial  and  brought  down  the  cause : — 
Held,  that  this  conditional  order  had 
not  the  effect  of  suspending  the  pro* 
ceedings,  and  that  the  plaintiff  was 
not  irregular  in  taking  down  the  case 
for  trial.  Q.  B.  Lessee  0*Callaghan 
▼.  O'Callaghan  105 

2.  Semble. — Assuming  that  it  had  the 
effect  of  suspending  the  proceedings, 
the  laches  of  the  defendant  would  pre- 
vent his  taking  advantage  qf  it    Ibid 


JUSTICE,  4c. 

3.  Where  a  party  gives  a  peremptory 
undertaking  to  go  to  trial  under  the 
112th  New  General  Order,  and  fails, 
order  for  judgment  as  in  case  of  non- 
suit absolute  in  the  first  instance. 
E«     Courtenay  v.  Adams  544 

JUDGIVIENT  BY  DEFAULT. 
See  Costs,  4. 

Ejectment,  1. 

Settiitg  aside  Proceedings. 

In  an  action  of  assumpsit  on  a  bill  of 
exchange,  when  interlocutory  judg- 
ment obtained  by  the  plaintiff  on 
parliamentary  appearance,  and  final 
judgment  on  officer's  report,  the  judg- 
ment is  a  judgment  by  default,  and 
recovered  in  an  action  for  liquidated 
sum  within  the  meaning  of  the 
2nd  section  of  Process  and  Practice 
Amendment  Act.  E.  Miller  v.  Maun- 
sell  66 

JURAT. 
See  Affidavit,  I. 

JURISDICTION. 
See  Assistant-Babbistbr. 
Cebtiobabi. 
Criminal.  Appeal. 
Exchequer  Chamber. 
Ikcumbebed  Estates. 
Justice  of  the  Pbacb. 
Mandamus. 
(juo  Wabbanto. 

1.  SembU — ^Where  an  order  for  a  eerti' 
orari  had  been  obtained,  and  no  cause 
shown  against  it,  it  is  too  late  to  raise 
a  question  of  jurisdiction  after  a  re- 
turn had  been  made  to  the  certiorari. 
Q.  B.  The  Guardians  of  the  North 
Dublin  Union  v.  Scott  76 

2.  Quare — Has  this  Court  jurisdiction 
to  question  an  order  made  by  a  Justice 
or  Assistant-Barrister  on  an  appeal 
against  a  poor-law  rating  ?  Ibid 

3.  The  Court  of  Exchequer  has  no 
power  over  the  records  of  the  other 
Courts.  Q.  B.  Evans*  Chariies  v. 
the  Bank  of  Ireland  408 

JUSTICE  OF  THE  PEACE. 
See  Cebtiobabi,  2. 

1.  Where  a  charge  was  preferred  before 


JUSTICE. 
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a  Justice  of  the  Peace  against  a  cler- 
gyman, for  an  assault  with  intent  to 
commit  a  felonj,  and  the  Justice  of 
the  Peace  reduced  the  statement  into 
writing,  in  the  form  of  a  declaration, 
as  prescribed  by  the  statute  S  &  6 
W,  4,  c.  62,  and  signed  it  as  such 
Justice,  and  returned  it  inclosed  in  an 
envelope  to  the  complainant  for  de- 
^very  to  the  Dean  of  the  diocese 
according  to  his  request,  in  order  that 
this  declaration  might  be  laid  before 
ihe  Bishop  for  investigation : — Held, 
that  on  such  a  state  of  facts  a  question 
ought  to  have  been  left  to  the  jury  to 
say  whether  the  Justice  of  the  Peaoe 
aicted  bona  fide,  and  under  the  belief 
that  he  was  acting  in  the  execution  of 
his  duty,  and  in  a  manner  within  his 
jurisdiction  as  such  Justice  ?  Q.  B. 
Little  V.  ClemenU  194 

2.  Held  also,  that  it  was  for  the  jury  to 
say  whether,  under  the  circumstances, 
the  communieation  was  a  privileged 
communication,  and  whether  the  Jus- 
tice acted  botui  fide  and  without 
malice   in   its   publication.  Ibid 

3.  Semble — If  the  jury  found  such  facts 
in  the  affirmative,  the  Justice  was 
within  the  protection  of  the  statute 
12  Vie^  c.  16,  and  entitled  to  notice 
of  action.  Ibid 

4.  Semble— Th^  5  &  6  FT.  4,  c.  62,  does 
not  authorise  a  Justice  of  the  Peace 
to  take  a  declaration  charging  a  party 
with  a  criminal  offence.  Ibid 

•  LACHES. 
^S'l^  Judgment  as  in  case  of  a 
Nonsuit. 
Mandamus. 

LANDLORD  AND  TENANT. 
See  BuBOESS. 
Covenant. 
Ejectment. 
Evidence. 
Lease. 

LODGBIEHT  OF  MoNET. 

Pi«eading. 
Stamp. 

1.  A  fee-farm  grant  of  1637  excepted  to 
the  grantor,  his  heirs,  &c.,  all  mines  and 


minerals,  with  liberty  to  dig  and  take 
away  the  same.  The  representative 
of  the  grantor  erected  houses,  made 
tram-roads  and  formed  other  works  on 
the  lands  for  the  purpose  of  working 
a  mine,  which  works  were  found  by 
the  jury  necessary  and  proper  for  that 
purpose.  Held,  that  under  the  statute 
10  <T.  1,  c.  5,  such  works  were  justi- 
fiable ;  and  independently  of  that 
statute  that  under  the  grant  the  de- 
fendants were  authorised  in  using  all 
modern  modes  of  working  the  mine, 
and  were  not  confined  to  such  as  were 
in  use  at  the  time  of  the  fee-farm 
grant. '  Q.  B.  McDonnell  v.  Kenneth 

113 

2.  A  sale  of  growing  trees  or  under- 
wood is  a  sale  of  an  interest  in  land&. 
E.    Rhodes^.  Baker  488 

LARCENY. 
See  CRiMiNAt  Appeal. 
Criminal  Law. 

LEASE. 
See  Covenant. 
Stamp. 

1.  By  indenture  dated  the  1st  of  Janu- 
ary 1821,  certain  premises  were  de- 
mised to  S.  W.,  his  heirs,  executors, 
administrators  and  assigns,  for  the 
lives  of  A,  B  and  C,  *'  and  for  and 
during  the  life  and  lives  of  the  sur- 
vivors and  survivor  of  them,  and  for 
the  term  of  99  years,  whichever 
should  last  the  longest."  Held,  on  a 
case  submitted  by  the  Commissioners 
for  the  Sale  of  Licumbered  Estates  in 
Ireland  for  the  opinion  of  the  Court 
of  Common  Pleas,  that  the  Commis- 
sioners had  not  jurisdiction  under 
12  &  13  Vic,  c.  77  to  sell  premises 
held  under  such  a  lease.  C.  P.  In  re 
Reilfy  41 

2.  <'  The  legal  effect  of  the  present  lease 
is  a  demise  of  three  lives  and  so  much 
of  the  term  of  ninety-nine  years  as 
shall  be  unexpired  at  the  termination 
of  the  three  lives.  As  a  fireehold  in« 
terest  it  is  not  contended  to  be  within 
the  Act;  and  as  a  chattel  it  is  not 
yet  a  chattel  in  possession  ;  nor  is  it 
certain  in  legal  contemplatioa  ihat  it 

c 
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ever  will  be  a  chattel  of  the  required 
duration,  and  it  is  therefore  not 
within  the  Act."      Per  Monahan, 

C.  J.     Ibid  43 

• 

3.  A  power  to  make  leases  for  any  term 
not  exceeding  three  lives  and  forty- 
one  years.  Held^  that  a  lease  for 
three  lives  and  forty-one  years,  com- 
mencing from  the  1st  of  November 
preceding  the  day  of  the  death  of  the 
survivor  of  the  cestui  que  vies  in  the 
lease,  was  a  valid  lease  within  the 
meaning  of  such  power.  Q.  B.  In  re 
CrommeXn  182 

4.  A  lease  was  executed  by  A  and  B  as 
granting  parties,  and  reserved  the 
rent  and  right  of  re-entry  to  A  alone. 
Jleld^  that  the  assignee  of  the  lessee 
was  estopped  showing  A  had  no 
interest  in  the  premises.  Q.  B. 
Lessee  Parke  v.  jk'Loughlin       186 

6>  Payment  of  an  abated  rent  for  a 
period  of  thirty  years  by  a  tenant 
holding  under  a  lease  for  a  term 
unexpired  is,  if  unexplained,  evidence 
to  go  to  a  jury  of  the  surrender  of 
such  lease  and  the  creation  of  a  new 
tenancy  at  the  abated  rent ;  and  the 
effect  of  such  payment  is  not  de- 
stroyed by  the  fact  that  during  part 
of  the  time  it  had  been  made  to  a 
tenant  for  life  with  a  strict  power  to 
lease.     C.   P.     Lefroy  v.  Walsh  31] 

6.  Semble — A  tenant  for  life,  with 
power  to  lease  for  three  lives  or 
thirty-one  years,  at  the  best  rent,  may 
toties  quoties  accept  surrenders  of  ex- 
isting leases  granted  in  execution  of 
his  power,  and  create  new  demises, 
provided  that  at  the  time  of  their 
execution  they  are  in  conformity  with 
the  terms  of  such   power.         Ibid 

7.  In  an  action  on  a  lease  by  landlord 
against  tenant,  the  tenant  will,  on 
motion,  be  ordered  to  produce  the 
lease  for  the  purposes  of  the  action, 
if  it  appear  that  only  one  part  of  the 
lease  was  executed,  and  that  it  is  in 
the  tenant*s  possession.  £.  Beasley  v. 
TyrreU  365 


UBEL. 
See  Justice  of  the  Peace. 

LIBERTY  TO  PROCEED. 

A  plaintiff  having  obtained  interlocn- 
tory  judgment,  and  having  taken 
no  s)«p  in  the  cause  for  upwards  of 
two  years,  the  Court  granted  a  rule 
to  proceed  on  an  affidavit,  stating  he 
was  prevented  proceeding  by  want  of 
means,  and  in  the  hope  that  a  com- 
promise would  be  effected.  Q.  B. 
Crommelin  v.  Donegal  244 

LIMITATIONS,  STATUTE  OF. 

1.  The  Court  will  permit  the  amend- 
ment of  writs  if  justice  will  be  there- 
by furthered,  and  the  Statute  of 
Limitations  would  otherwise  operate 
as  a  bar  to  the  demand.  Q*  B.  CIoH" 
morris  v.  Lambert  519 

2.  To  a  bill  filed  in  the  Court  of  Chan- 
cery by  two  of  the  next-of-kin  of  A, 
for  the  administration  of  his  estate, 
B,  the  administrator,  by  his  answer 
stated  that  the  personal  estate  was 
insufficient  for  the  payment  of  the 
intestate's  debts  ;  and  in  reply  to 
interrogatories  for  that  purpose  set 
forth  an  inventory  of  the  outstanding 
assets  and  debts;  amongst  the  latter 
was  contained  the  following  entiy : — 
"  To  amount  of  a  promissory  note 
due  to  J.  S.,  inclusive  of  interest, 
£300."  Heldy  in  an  action  by  the 
plaintiff  as  executor  of  J.  S.,  on  the 
promissory  note,  on  which  there  had 
been  no  payment  of  interest  for  six 
years  before  the  commencement  of 
this  action,  that  the  entry  was  a  suffi- 
cient acknowledgement  within  Loxd 
Tenterden's  Act,  to  take  the  case  out 
of  the  Statute  of  Limitations.  C.  P. 
Spollan  V.  Magan  691 

LIS  PENDENS. 
See  Evidence. 

LODGMENT  OF  MONEY. 

1.  A  declaration  in  debt  contained  a 
special  count,  and  also  counts  for  use 
and  occupation,  and  on  an  account 
stated.  The  special  count  averred 
the  execution  of  a  lease  by  P.  W. 
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to  J.  D.,  the  assignment  of  it  to  the 
defendant,  and  the  descent  of  the 
reversion  on  the  plaintiff,  and  that 
one  and  a-half  year's  rent  was  in 
arrear.  The  common  counts  related 
to  other  lands  which  the  defendant 
held  under  an  accepted  proposal. 
The  defendant  pleaded  nil  debet^ 
and  paid  -  money  into  Court  gene- 
rally. Heldy  that  the  defendant  was 
not  at  liberty  to  apply  such  payment 
to  any  particular  count  of  the  decla- 
ration, but  that  it  admitted  his  liabi- 
lity upon  all.  G.  P.  Lyster  v. 
Odium  52 

2.  The  plaintiff  having  given  notice 
to  show  the  amount  of  rent  due 
ont  of  the  premises  comprised  in  the 
first  count: — Held^  that  he  did  not 
thereby  preclude  himself  from  relying 
on  the  defendant's  admission  by, pay- 
ment of  money  into  Court.  Ibid 

3.  A  party  will  not  be  allowed  to  lodge 
money  after  plea  pleaded,  and  notice 
of  trial  served.  Q.  B.  Officers  of 
Ordnance  v.  Reardon  89 

4.  An  action  brought  for  rent  against 
the  defendant,  holding  two  deno- 
minations of  lands,  P.  and  C,  the 
defendant  lodged  in  Court  the  rent 
due  for  P.  (having  a  defence  for  the 
rent  of  C.)  before  the  declaration  filed. 
The  plaintiff  declared  for  the  rent  due 
for  C.  alone.  On  application  of  de- 
fendant, the  money  lodged  was  ordered 
to  be  paid  to  plaintiff  for  the  rent  of 
P.,  and  the  lodgment  not  to  be  given 
in  evidence  at  the  trial.  E.  Cctstle 
v.  Keane  485 

LODGER. 
See  BuBGESS. 

^'The  occupation  of  a  lodger  is  the 
occupation  of  a  householder,  and  the 
letting  of  lodgings  does  not  render 
the  householder  less  an  occupier." 
Q.  B.  Per  Pebbin,  J.  Wauehob 
V.  Reynolds  145 

LORD  MAYOR. 
See  Mandamus. 

MAGISTRATE. 
See  Justice  of  the  Peace. 


MANDAMUS. 

1.  A  Railway  Company  is  not  bound  to 
carry  a  mail  guard  with  bags  at  the 
same  rate  as  an  ordinary  passenger ; 
and  before  the  Postmaster- General 
can  compel  a  Railway  Company  to 
carry  such  mail  bags,  a  privity  must 
exist  between  them  by  the  execution 
of  a  special  contract.  Q.  B.  The 
Queen  v.  The  South  Eastern  Rail- 
way Company  29 

2.  A,  being  tenant  for  life  of  certain 
lands  held  under  a  lease  for  lives 
renewable,  was  served  with  a  notice 
to  treat  by  a  Railway  Company,  and 
thereupon  a  memorandum  of  agree- 
ment, signed  and  sealed  by  A,  bitt  not 
by  the  Company,  was  entered  into, 
by  which  the  Company  agreed  to  pay 
£1250  to  A,  and  that  a  jury  should 
be  summoned  at  the  instance  of  the 
Company  to  find  a  verdict  for  that 
amount.  The  Company  entered  into 
possession  of  the  lands,  and  executed 
certain  of  their  works,  but  neither  sum- 
moned the  jury,  nor  paid  the  money. 
Heldf  that  in  such  a  case  a  man- 
damus would  be  granted  to  summon  a 
jury,  and  that  it  was  no  valid  return 
to  such  mandamus  to  say  that  such 
agreement  was  binding  on  the  Com- 
pany, and  that  it  could  be  enforced  in 
equity,  they  having  acted  on  it.  Q.B. 
Dunne  v.  The  Irish  South  Eastern 
Railway  Company  1 19 

3.  A  peremptory  order  for  a  manda- 
mus will  not  be  granted  without 
notice  to  the  opposite  party ;  nor  in  a 
case  where  the  prosecutor  has  lain  by 
for  a  long  period.  Q.  B.  Wauehob  v. 
Reynolds  157 

4.  A,  having  been  elected  a  Town-coun- 
cillor and  Lord  Mayor  of  the  borough 
of  D.,  his  name  was,  after  he  had  been 
so  elected,  erased  by  order  of  this 
Court  from  the  burgess-list  of  the  bo- 
rough of  D.,  as  not  being  entitled  to 
remain  on  the  roll.  Held,  a  man- 
damus was  the  proper  mode  of  pro- 
ceeding to  try  the  right  of  A  to 
the  office  of  Lord  Mayor,  and  that 
the  Court  would  not  adopt  the  cir- 
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cuitOQS  course  of  proceeding  by  quo 
warranto^  the  office  being  void. — 
[Pebsih,  J.,  di$9eniietUe.^  JUd  158 


5 .  Semble^  the  proceeding  given  by  the 
3  &  4  Vic,  c.  108,  by  appeal,  to  have 
a  party's  name  erased  from  the  bur- 
gess roll  as  being  disentitled  to  be 
thereon,  is  substituted  for  a  quo  war* 
ranto  i  and  an  order  of  the  Court, 
eraaing  a  party's  name  from  the  bur- 
gess-roll, has  a  retrospective  effect, 
and  ronders  the  office  void  a5  initio. 

Rid 

6.  A  burgess  was  elected  Lord  Mayor 
of  the  borough  of  D.,  and  by  order 
of  this  Court  his  name  was  expunged 
from  the  burgess-roll,  and  a  man- 
damus issued  to  the  Council  of  the 
borough  to  elect  a  person  in  his 
room ;  thereupon  a  return  was  made 
to  the  writ,  which  stated  his  elec- 
tion to  and  continuance  in  the  office 
of  Lord  Mayor,  and  that  the  office 
was  full,  and  that  his  election  was  not 
set  aside,  annulled  or  avoided.  Held^ 
that  this  Court  had  jurisdiction  to 
quash  this  rotum,  but  that  it  was  not 
a  fit  case  in  which  the  discretionary 
power  of  the  Court  should  be  exer- 
cised, the  return  not  being  frivolous. 
Q.  B.     7%«  Queen  v.  Reynolds    170 

7*  Beld^  on  demurrer,  that  this  return 
was  bad.  Ibid 

MASTER  AND  SERVANT. 

A  car  proprietor  brought  an  action  for 
damages  sustained  by  a  vehicle  of  the 
plaintiff,  in  consequence  of  some 
rubbish  having  been  brought  out  of 
the  house  of  the  defendant  and  lefl  in 
the  street  opposite  his  dwelling-house 
by  a  person  employed  by  the  defen- 
dant to  romove  the  rubbish.  The 
jury  having  found  that  the  service 
for  which  the  man  was  employed  was 
to  remove  the  rubbish  entirely ;  Held^ 
that  this  was  but  the  ordinary  duty 
of  a  servant,  and  not  done  as  a  con- 
tractor, and  that  the  defendant  was 
liable.      Q.  B.      M^Keon  v.  Bolton 

377 
MINES. 

A  fee-farm  grant  of  1637  excepted  to 


the  grantor,  his  heirs,  dtc,  idl  mines 
and  minerals,  with  liberty  to  dig  and 
take  away  the  same.  The  represen- 
tative of  the  grantor  erected  houses, 
made  tram-roads  and  formed  other 
works  on  the  lands  for  the  purpose  of 
working  a  mine,  which  works  were 
found  by  the  jury  necessary  and 
proper  for  that  purpose.  Held^  that 
under  the  statute  10  6r.  t,  c  5,  such 
works  were  justifiable ;  and  indepen- 
dently of  that  statute,  that  under  the 
grant  the  defendants  were  authorised 
in  using  all  modern  modes  of  work- 
ing the  mine,  and  were  not  confined 
to  such  as  were  in  use  at  the  time  of 
the  fee-fJEum  grant.  Q.  B.  M^Donnett 
V.  Kenneth  113 

MISDEMEANOUR. 
See  Criminal  Law. 
Evidence. 

MISNOMER. 
See  Amendment,  1,  3. 
Arbest. 
Pleading. 

MONEY. 
See  Lodgment  of  Monet. 

MOTION. 
See  Affidavit. 
Costs. 
Practice. 

MUNICIPAL  CORPORATION. 
See  Burgess. 

NAME. 
See  MisNOBfER. 

NONSUIT. 

Where  a  defendant  is  misled,  and  a  non- 
suit was  had  in  ejectment  without  a 
trial,  on  the  merits,  the  Court  set 
aside  the  nonsuit  on  payment  of  the 
costs  of  the  trial  by  the  defendant. 
Q.  B.  Lessee  O'CaUaghan  v.  O^Cai- 
laghan  106 

NON  PROS. 
See  Judgment. 

A  defendant  having  entered  and  served 
the  rule  for  judgment  of  noil  proSf 
before  the  expiration  of  six  months 
from  the  date  of  his  appeamnoe,  may 
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maik  judgment  pursuant  thereto  at 
an j  time  within  the  jear  fh>m  the 
service  of  such  rule.  C.  P.  O'Brien 
V.  Kelly  a42 

NOTICE. 
See  Ejectment. 
Mandamus. 

NOTICE  OF  ACTION- 
See  Justice  op  the  Peace. 

NOTICE  OF  TRIAL. 
See  Judgment  as  in  case  of  a 
Nonsuit. 
Lodgment  of  Money. 

A  rule  entered  pursuant  to  the  135th 
Greneral  Order  is  irregular,  if  the  affi- 
davit of  the  facts  has  not  been  filed, 
previous  to  the  entry  of  the  rule. 
The  plaintiff  having  served  notice  of 
trial,  before  the  Consolidated  Court  of 
Nisi  Prius,  in  a  case  which  that  Court 
was  not  authorised  to  try,  and  which 
was  struck  out  by  the  Judge  on  that 
ground — 

Semble — ^The  defendant  was  entitled  to 
enter  a  rule  under  the  135th  General 
Order,  that  the  plaintiff  should  pay 
the  costs  of  such  notice  of  trial,  and 
that  the  proceedings  be  stayed,  the 
plaintiff  not  having  proceeded  to 
trial  in  pursuance  of  his  notice.  C.P. 
Smith  V.  Waldron  627 

NOTICE  TO  QUIT. 
See  Ejectment,  8. 
Evidence,  16. 

OCCUPATION. 
See  BuBGESs. 
Rating. 

ORDER. 
See  Conditionajl  Order. 
General  Order. 

OUTLAWRY. 

Where  a  defendant  had  been  outlawed 
and  an  order  had  been  made  on  the 
application  of  the  plaintiffs  to  substi- 
stute  service  of  a  writ  of  summons 
on  him  by  serving  his  agent,  the 
defendant  is  entitled  to  enter  an  ap- 
pearance to  the  writ  so  substituted, 
notwithstanding  the  judgment  of  out- 


lawry was  unreveffsed.    Q.  B.    Cran- 
stone  V.  Fitzgerald  S 

OYER. 

A  plea  purporting  to  set  out  a  deed  ver- 
batim without  craving  oyer,  Held  bad 
on  specifil  demurrer.  Q»  B.  Luttrell 
V.  M^Creery  24,.  it. 

PAUPER. 

An  administratrix  beaefieially  inter- 
ested in  the  assets  may  sue  m  forma 
paitperis.  E.  Sheeran^  Adminietra- 
trixy  y.  Saul  67 

PEER. 

Peers  not  exempt  fpom  making  affidavit 

in  the  usual  way  when  a  proceeding 

is  taken  by  them  in  an  action  at  law. 

E.    Deegan  v.  Marquis  of  Water- 

ford  63 

PENALTY. 
See  Pleading. 

PLEA. 
See  Lodgment  of  Monbt. 
Pleading. 

PLEA  OF  CONFESSION. 
See  Costs. 

Where  in  an  action  of  debt  a  plea  of 
confession  was  of  such  a  form  that 
judgment  could  not  be  entered  there- 
on, and  the  defendant  refiised  to  give 
a  consent  for  judgment,  the  Court 
ordered  that  a  i^ea  of  the  general 
issue  that  had  been  filed  be  set  aside 
and  judgment  entered  for  the  plaintiff. 
E.     Cowan  v.  Walker  68 

"I  think  it  is  a  mistake  to  sa^  that 
judgment  cannot  be  entered  on  a  plea 
of  confession  in  an  action  of  debt  as 
well  as  of  assumpsit,  although  the 
usual  practice  is  to  have  a  consent 
for  judgment  in  an  action  of  debt." 

Per   PXNNEFATBEB,   B.  Ibid 

PLEADING. 
See  Costs. 

Criminal  Law. 
evidbnce,  7,  8. 
Mandamus. 
PoucT  or  Insurance. 
Railway  Company. 
Setting    a9idb    Proceed- 
ings. 
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Generally, 

1.  In  an  action  of  debt  for  tithe  rent- 
charge,  the  venue  is  transitory.  Q.  B. 
Galway  v.  (^Meagher  235 

Declaration, 

2.  A  declaration  on  a  guarantee  8tate4 
that  one  Jane  C  Dujffy  was  indebted, 
&c.,  without  alleging  any  reason  for 
not  setting  out  £e  name  in  full,  or 
any  averment  that  it  was  unknown  to 
the  plainti£f.  Held^  on  special  de- 
murrer, sufficient.  Q«  B.  Insole  v. 
Farrell  24 

Gawley  v.  M'Donel  26 

3.  A  declaration  in  its  commencement 
did  not  state  whether  the  plaintiff 
sued  in  person  or  by  attorney.  Held^ 
on  special  demurrer,  that  such  mode 
of  declaring  was  bad,  and  that  in  all 
cases  the  form  prescribed  by  ^he  44th  j 
Rule  must  be  followed.  Q.  B.  Kelly 
V.  Carroll  192 

4.  The  plaintiffs,  holding  premises  under 
a  lease,  containing  a  covenant  to  keep 
and  maintain  the  same  in  tenantable 
order*  and  condition,  demised  the  pre- 
mises to  the  defendants  as  tenants 
from  year  to  year.  During  the  te- 
nancy of  the  defendants  an  accidental 
fire  broke  out,  and  the  premises  were 
destroyed.  Held^  that  an  action  on 
the  case  in  the  nature  of  waste  was 
not  maintainable  against  the  defend- 
ants, the  jury  having  found  there  was 
no  default  on  their  part.  Q.B.  White 
V.  JtPCann  205 

5.  Semble, — ^Fire  not  occasioned  by  ne- 
'  gligence  is  not  waste ;  and  when  an 

injury  is  merely  the  result  of  acci- 
dent,   without    neglect,    the    waste 
therefrom    resulting  is  not    permis- 
.  sive. 

6.  In  an  action  of  debt  for  tithe  rent- 
charge,  the  declaration  averred  that 
the  defendant  had  in  the  lands  an 
estate  of  inheritance  within  the  mean- 
ing of  the  Act  of  Parliament  (1  &  2 
Vie,  c.  109)9  under  which  and  derived 
wherefrom  there  was  not  any  such 
estate  of  inheritance,  or  other  estate 


or  interest  as  in  and  by  the  Act  is 
defined  to  be  a  perpetual  estate  or 
interest  for  the  purposes  of  said  Act. 
Heldy  bad  on  demurrer,  as  the  count 
should  have  expressly  negatived  all 
the  exceptions  contained  in  the  Act 
of  Parliament.  Q,  B.  Galway  v. 
O'Meagher  235 

Blaek  V.  Howly  241 

?•  In  such  action  the  venue  is  transitory. 

Ibid 

8.  The  first  count  of  a  declaration  in 
slander  stated  that  the  plaintiff  was 
appointed  by  the  Guardians  of  the 
Poor  of  the  Union  of  O.  to  be  reliev- 
ing-officer  of  the  electoral  division  of 
C,  and  that  he  had  acted  as  such  for 
the  electoral  division  of  C.  within  the 
said  Union ;  that  the  defendant,  con- 
triving to  cause  it  to  be  believed  that 
the  plaintiff  was  guilty  of  theft  and 
wilful  misconduct  in  his  office  of  re- 
lieving officer  as  aforesaid,  in  a  dis- 
course of  and  concerning  the  plaintiff, 
and  of  and  concerning  the  plaintiff  in 
the  exercise  of  his  said  office  of  reliev- 
ing officer y  spoke  and  published  of  and 
concerning  the  plaintiff,  and  of  and 
concerning  the  plaintiff  in  the  exer^ 
cise  of  his  said  office  of  relieving- 
officer f  these  false,  &c.,  words ;  "  You  " 
(meaning  the  plaintiff)  ^'robbed  the 
parish  of  C."  (thereby  meaning  that 
the  plaintiff,  whilst  lie  was  such  re- 
lie  ving-officer,  wilfully  and  corruptly, 
and  in  violation  of  his  duty  as  such 
relieving-officer,  caused  persons  to 
receive  relief  out  of  the  rates  levied 
for  the  relief  of  the  poor  of  the  parish 
of  G.  within  the  said  Union,  who 
were  not  proper  subjects  for  or  en- 
titled to  relief).  The  second  count, 
with  a  similar  statement  of  the  sub- 
ject of  the  discourse  and  of  the  words 
alleged  to  have  been  spoken,  set  out 
the  slander  as  follows  : — **  You  '* 
(meaning  the  plaintifi)  "are  a  com- 
mon robber."  "  You  "  (meaning  the 
plaintiflF)  "  robbed  the  parish  "  (mean- 
ing the  parish  of  C,  thereby  meaning 
that  the  said  plaintiff,  whilst  he  was 
such  relieving-officer,  and  in  exer- 
cise of  his  office  as  such  relieving- 
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officer,  wilfully,  knowingly  and 
corruptly  and  in  violation  of  his  duty 
as  such  relieving-officer,  caused  and 
enabled  persons  to  receive  relief 
out  of  the  property  of  the  said  Union 
who  were  not  proper  subjects  to  re- 
ceive such  relief,  and  thereby  caused 
a  larger  rate  for  the  relief  of  the 
poor  to  be  levied  off  the  said  parish 
than  otherwise  would  have  been.)  The 
slander  alleged  in  the  third  count  was 
in  the  same  words  as  that  in  the 
first,  and  the  innuendo  the  same  as  in 
the  second,  except  that  for  the  words 
''caused  and  enabled  persons  to  re- 
ceive relief  out  of  the  property  of  the 
said  Union "  were  substituted  the 
words  '*  gave  relief  to  persons  out  of 
the  fund  of  the  said  Union."  Held^ 
that  the  above  counts  of  the  declara- 
tion were  bad,  for  not  averring  that 
the  parish  of  C.  was  comprised  in  the 
electoral  division  of  C,  and  that  the 
statement  in  the  innuendo  to  the  first 
count,  that  the  parish  of  C.  was  with- 
in the  said  Union  of  O.,  could  not 
be  considered  as  an  independent  aver- 
ment of  that  fact  so  as  to  sustain 
that  count  of  the  declaration.  C.  P. 
M'Manus  v.  M'Enroe  332 

9.  In  an  action  of  debt  on  a  civil-bill 
decree,  the  declaration  is  sufficient 
if  it  show  that  the  plaintiff  claimed  by 
his  process  a  sum  within  the  ju- 
risdiction of  the  Assistant-Barrister, 
although  the  cause  of  action  may  have 
exceeded  it.  C.  P.  Palmer  v.  Robin- 
son  354 

1 0.  A  declaration  in  first  count  averred 
that  the  defendant  was  indebted  to 
the  plaintiff  as  executor,  for  use  and 
occupation  of  certain  lands  of  the 
plaintiff  as  st|ch  executor,  and  the 
second  count  was  on  an  account 
stated  with  the  plaintiff  as  executor. 
Held  bad  on  general  demurrer  for 
misjoinder,  and  also  on  special  de- 
murrer for  not  averring  profert.  E. 
Executor  Gorman  v.  Fitzgerald  359 

1 1.  A  bond  was  made  to  A  B  and  C  D, 
*'  paid  officers  duly  appointed  for  the 
purpose  of  carrying  into  execution, 
within    the   Waterfbrd   Union"   the 


provisions  of  the  Poor-law  Act ;  and 
the  recital  in  the  condition  of  which 
bond  required  the  money  to  be  paid 
to  them,  their  attorney,  successors  or 
assigns.  The  Guardians  of  the  Union 
declared  on  this  bond  by  their  corpo- 
rate name ;  Held^  on  demurrer,  that 
they  were  not  entitled  to  sue  in  their 
corporate  capacity.  Q.  B.  Gfuardians 
of  the  Waterford   Union  v.  Walsh 

370 

12.  A  declaration  for  calls  stated  that 
the  action  had  accrued  to  the  Com- 
pany by  virtue  of  the  Companies 
Clauses  Act,  "  and  also  by  virtue  of 
a  certain  Act  of  Parliament,"  made 
and  passed  in  the  9  &  10  Vic,  The 
Company  were  incorporated  under 
9  &  10  Vic,  c.  208,  and  subse([uently 
obtained  an  amended  Act,  enipower- 
ing  them  to  abandon  part  of  their  un- 
dertaking. Held,  on  motion  in  arrest 
of  judgment,  that  it  was  not  necessary 
to  specify  the  second  Special  Act  in 
the  declaration.  Q.  B.  Waterford 
Railway  v.  Wolsely  452 

13.  Qiuere,  would  such  declaration  be 
good  on   demurrer?  Ibid 

14.  If  words  alleged  in  a  declaration  of 
libel  are  proved  to  have  been  spoken, 
the  fact  that  they  were  proved  not  to 
b&ve  been  spoken  continuously,  as 
alleged  in  the  declaration,  will  not 
constitute  a  variance.  C.  P.  Mor^ 
row  V.  M^Gaver  579 

13.  The  declaration  in  ejectment,  under 
13  Fic,  c.  1 8,  should  include  the  names 
of  all  persons  served  with  the  writ  of 
summons.     C.  P.    Eyre  v.  Hallanan 

629 
Subsequent  Pleading^ 

16.  A  declaration  stated  an  indenture  of 
1792,  which  contained  a  covenant  for 
renewal  on  the  death  of  the  cestui 
que  vies  and  the  survivors  of  them, 
on  payment  of  a  peppercorn  fine,  and 
that  the  nominated  life  was  to  be 
indorsed  on  the  indenture  or  on  a 
separate  deed,  label  or  parchment.  It 
then  alleged  the  death  of  one  of  the 
c.  q,  ffieSf  and  that  by  an  indenture  of 
1818,  under  the  hand  and  seal  of 
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plMTitiff  and  defendant,  reciting  the 
indenture  of  1792»  and  that  all  the 
estate  and  interest  of  the  lessor  in  that 
lease  vested  in  plaintiff,  and  the  estate 
of  the  lessee  in  the  defendant,  and 
that  the  defendant  had  applied  for  a 
renewal  of  the  indenture  of  1792  by 
inserting  the  life  of  D.,  and  that 
plaintiff,  in  pursuance  of  that  cove- 
nant, added  and  inserted  said  life, 
Habendum  for  the  three  lives  and 
the  survivor,  and  sucli  other  liie,  &o., 
*'  Mubjed  to  the  rent  and  all  dke  other 
covenants  in  the  indenture  of  1792 
contained  on  the  leesee^s  part  to  he 
done  and  performedP 

The  declaration  then  averred  a  covenant 
bj  the  defendant  to  pay  the  rent,  the 
existence  of  the  term,  and  that  the 
rent  accrued  due,  and  non-payment. 
The  defendant  craved  oyer,  and 
pleaded  that  before  the  rent  became 
due,  the  defendant,  by  an  indenture 
therein  mentioned,  assigned  his  in- 
terest in  the  premises ;  that  the  assig- 
nee entered,  and  that  the  plaintiff 
after  the  entry  received  rent  from 
the  assignee,  aod  accepted  him  as  his 
tenant. 

Held^  on  general  demurrer,  that  such 
plea  was  bad,  the  reference  by  the 
deed  of  1818  to  the  deed  of  1792 
incorporating  all  the  covenants  in  the 
4eed  of  1792,  and  the  deed  of  1818, 
containing  the  words  ^  subject  to  the 
said  yearly  rent  of  £40  sterling," 
raised  an  express  covenant  to  pay  the 
rent,  and  that  such  covenant  was 
obligatory  on  the  defendant  after  his 
Assignment  over*-^  [pRAMPTOK,  J., 
d%ssenitienie,'\  Q.  B.  Luttrell  v. 
M^Cremy  7 

17*  "A  covenant  for  renewal  means  that 
the  tenant  is  to  have  at  all  times  a  sub- 
sisting legal  estate  i(x  three  lives  and 
the  life  of  the  survivor,  and  that  the 
landlord  is  to  have  all  his  legal  reme- 
dies for  the  recovery  of  the  rent,  and 
that  the  deed  of  1818  operated  as  a 
valid  lease  and  re-lease,  and  that  a 
legal  estate  was  created  for  a  term 
of  three  lives  and  the  life  of  the 
survivor." — [Pw  Mook£,  J.]     Rid 


1 8.  Held, per  Cramfton,  J.,  that  no  new 
estate  was,  or  intended  to  be,  created 
by  the  deed  of  1818;  that  the  inten- 
tion was  to  continue  the  old  estate  by 
way  of  enlargement,  and  leave  the 
relation  of  landlord  and  tenant  as  it 
stood  before.  Ihid 

1 9.  Held  alsOf  per  Crahftwh,  J^  that  if 
the  true  construction  of  the  deed  of 
1818  were  that  it  created  a  new 
estate  it  the  tenant,  and  operated  as 
a  surrender  of  the  lease,  the  declara- 
tion should  have  only  averred  the 
creation  of  the  estate  for  three  lives, 
the  covenant  to  pay  the  rent,  and  its 
breach.  Ibid 

20.  A  plea  parporttng  to  set  oat  a  deed 
verbaiim^  without  craving  oyer,  is  bad 
on  special  demurrer.     Ibid      24,  n. 

21.  To  an  action  of  covenant  brought 
by  lessor  against  executor  of  lessee 
for  a  year's  rent,  due  1st  of  Novem- 
ber 1849,  the  defendant  pleaded  that 
the  testator  had  assigned  the  premises 
to  A  in  1838  for  the  residue  of  the 
term ;  that  A  thereupon  entered  and 
became  possessed,  and  whilst  in  pos- 
session was  evicted  by  title  para- 
mount, on  an  ejectment  brought  by 
B,  in  March  1850,  by  the  procnre- 
ment  of  the  plaintiff,  in  which  the 
fictitious  demises  were  stated  to  have 
been  made  on  the  1st  of  November 
1849*  Virtuite  cmfus^  A  became  a 
trespasser  by  relation  as  agamst  the 
feigned  lessee  and  the  lessors  of  the 
plaintiff  in  ejectment,  in  regard  of  the 
possession  of  the  lands,  as  from  a  tinoe 
before  the  rent  became  due. 

Held,  that  the  plea  was  bad  on  demur- 
rer, in  not  showing  an  evieti<m  by 
title  paramonai  befcH^  the  rent  be- 
came doe.  Q>  B.  Hoe^  v.  CojSexf  107 


22.  Held,  that  the  plea  stating  the 
demises  to  have  been  laid  on  the 
1st  of  November,  the  Court  were 
not  bound  to  infer  that  thej  com- 
menced on  the  first  hour  of  that  day, 
and  therefore  the  pka  fiedled  to  es- 
tablish title  on  that  day.  Bnd 

23.  Bond  of  pay  clerk  to  Commisaon- 
ers    of   Public    Works,    conditioned 
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(inier  olid)  from  time  to  time  when 
so  required,  to  account  in  writing  for 
all  mone)^  &c. ;  and  also  make  good 
answer  for  and  pay  the  moneys  due 
on  the  balance  of  such  account  to  the 
said  Commissioners,  &c. 

In  an  action  on  the  bond,  replication 
stated  as  a  breach,  that  although  de- 
fendant had  accounted,  and  a  large 
sum  was  due  on  balance  of  such  ac- 
count, yet  the  defendant  did  not  make 
good  answer  for  or  pay  the  balance, 
&c. 

Rejoinder — thai  defendant  paid  part  of 
said  balance  and  made  good  answer 
for  the  residue  thus,  that  he  was  ne- 
cessarily travelling  on  the  public  way 
in  discharge  of  his  duty,  with  such 
residue  on  his  person,  when  the  same 
was  violently  and  feloniously  stolen 
and  taken  from  him,  &c. 

Held,  on  general  demurrer,  that  the 
acts  of  strangers  to  the  bond  could 
not  discharge  the  obligor.  E.  Horns- 
by  V.  Slack  126 

24.  A  plea,  that  the  defendant  became 
a  bankrupt  after  the  accrual  of  the 
supposed  causes  of  action  in  the  de- 
claration mentioned,  if  any  such  there 
be;  Held,  bad  on  special  demurrer, 
as  neither  avoiding  or  confessing  the 
debt. — [Crampton,  J.,  dissentiente.'] 
Q.  B.    Frazer  Y.  Blake  179 

25.  To  nn  action  of  covenant  by  admi- 
nistratrix of  lessor  against  lessee, 
defendant  (inter  alia)  pleaded  that 
one  G.  H.  was  the  owner  of  the  pre- 
mises for  the  term  mentioned,  and 
that  the  lessor  after  his  death  became 
possessed  thereof  as  his  executor,  and 
was  so  possessed  to  the  time  of  mak- 
ing the  indentare;  that  the  lessor  died 
intestate,  and  that  plaintiff  was  his 
administratrix,  and  that  M.  L.  ob- 
tained administration  de  bonis  non  to 
6.H.  Held,  bad  on  special  demurrer, 
the  defendant  being  estopped  by  his 
covenant  to  pay  the  rent,  dbnying 
that  plaintiff  was  entitled  to  main- 
tain the  action.  Q.  B.  Crawford  v. 
Whearty  222 

26.  A  declaration  in  covenant  by  ad- 


ministratrix of  the  lessor  against 
assignee  of  lessee,  stated  that  one 
K.  K.,  being  possessed  of  the  demised 
premises  for  the  remainder  of  a  term 
of  years,  of  which  sixty  and  upwards 
were  unexpired,  by  indenture  de- 
mised the  same  to  defendant,  who 
covenanted  to  pay  the  rent ;  that  E. 
K.  died,  and  letters  of  administration 
of  the  goods  of  £.  K.  were  granted  to 
the  plaintiff,  by  reason  whereof  he 
became  and  was  and  still  is  possessed 
of  the  reversion. 

Plea— That  E.  E.  had  nothing  in   the 
premises  except    through  R.  K.  de- 
ceased,  and   that   before  E.  E.  was 
possessed,  the  said  R.  K.  was  possessed 
for  the   residue  of  the  term,  and  so 
continued   up  to   and  at  his  death ; 
and  being  so   possessed,  B.  E.  died, 
and  letters   of   administration    were 
granted  to  E.  E.,  whereby  E.  E.,  as 
administratrix    and    not    otherwise, 
became  and  was  possessed  of  the  pre- 
mises, and  so  continued  up  to  and 
at  the  making  of  the  indenture,  and 
that  she  died,  and  all  her  estate  and 
interest  thereby   determined. — Held^ 
a  bad  plea,  the  averment  as  to  the 
determination  of  the  term  and  estate 
being  repugnant  to  law,  and  being 
further    defective    in    not    averring 
there    was    any    administration  de 
bonis  non,  Q.  B.  Kelly  v.  Shaw  225 

27.  Beldf  that  the  plaintiff  as  adminis- 
tratrix' was  entitled  to  maintain  the 
action,  even  though  £•  E.  had  the 
term  as  administratrix,  there  being 
an  express  covenant  to  pay  the  rent, 
which  runs  with  the  land,  and  binds 
the  assignee  of  the  lease.  Ibid 

28.  Rent  due  by  the  husband  indi- 
vidually cannot  be  set  off  against 
rent  due  to  the  husband  in  right  of 
his  wife.  E.  O'Halloran  v.  Stud- 
dert  245 


29.  Replevin,  for  taking  the  plaintiff's 
goods  in  the  parish  of  M.,  in  a 
certain  close  called  T. ;  the  deiendant 
avowed  the  taking  in  the  Iccus  in 
quoy  because  the  defendant  lield  said 
close  called  T.,  in  the  parish  of  M.,  as 
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his  tenant,  at  a  jearlj  rent,  for  the  ' 
arrears  of  which  he  distrained.     The  , 
plaintiff  pleaded  in  bar  that  he  did 
not  hold  the  said  close  called  T.  in 
the  parish   of  M.,   modo   et  forma. 
At  the  trial  it  appeared  that  the  close  | 
in  question  was  situated  in  the  parish 
of  G.     Held,  firstly,  that  the  plain- 
tiff was  not  estopped  from   showing 
that  the  lands  of  which  he  was  tenant 
were   situated   in   the   parish  of  C; 
secondly,   that  the  averment  in   the 
avowry  of  the   parish  in  which  the 
lands  of  T.  so  held  were  situated  was 
material,  and    the   variance  fatal. —  | 
G.  P.     Uniacke  v.  Kirwan  316  . 

30.  To  a  count  in  trespass  for  seizing, 
taking  and  distraining  the  plaintiff's  | 
goods  and  chattels,  and  impounding 
them,  per  quod\\\ej  were  damaged; 
the  defendant  pleadtid  that  the  plain- 
tiff held  a  certain  dwelling-house  as 
his  tenant,  and  that  he  took,  seized 
and  distrained  the  goods,  &c.,  therein 
as  a  distress  for  rent.  Plaintiff  re- 
plied de  injuria.  Held,  first,  that 
the  replication  was  bad,  as  putting  in 
issue  the  defendant's  title  to  the 
dwelling-house.  Secondly,  that  the 
plea  was  bad  for  not  showing  that  the 
defendant  had  before  making  the  dis- 
tress complied  with  the  requisites  of 
the  statute  9  &  10  Vic.  c.  Ill,  s.  10. 
G.  P.    Madden  v.  Bryan  322 

31.  Semble — An  averment  that  the  de- 
fendant distrained  for  rent  in  arrear 
does  not  put  in  issue  the  legality  of 
the  distress.  Ibid 

32.  The  first  count  of  a  declaration  in 
slander  stated  that  the  plaintiff  was 
appointed  by  the  Guardians  of  the 
Poor  of  the  Union  of  O.  to  be  reliev- 
ing-officer  of  the  electoral  division  of 
G.,  and  that  he  had  acted  as  sucli  for 
the  electoral  division  of  G.  within  the 
said  Union ;  that  the  defendant,  con- 
triving to  cause  it  to  be  believed  that 
the  plaintiff  was  guilty  of  thefl  and 
wilful  misconduct  in  his  office  of 
relieving-officer  as  aforesaid,  in  a  dis- 
course of  and  concerning  the  plaintiff, 
and  of  and  concerning  the  plaintiff 
in  the  exercise  of  his  said  office  of 


relieving-offi/cer,  spoke  and  published 
of  and  concerning  the  plaint^,  and  of 
and  concerning  the  plaintiff  in  the 
exercise  of  his  said  office  of  relieving- 
officer^  these  false,  &c.,  words,  "  You" 
(meaning  the  plaintiff)  <*  robbed  the 
parish  of  G."  (thereby  meaning  that 
the  plaintiff,  whilst  he  was  such  re- 
lieving-officer, wilfully  and  corruptly, 
and  in  violation  of  his  duty  as  such 
relieving-officer,  caused  persons  to  re- 
ceive relief  out  of  the  rates  levied  for 
the  relief  of  the  poor  off  the  parish  of 
G.  within  the  said  Union,  who  were 
not  proper  subjects  for  or  entitled  to 
relief).     The  second    count,  with  a 
similar  statement  of  the  subject  of  the 
discourse  and  of  the  words  alleged  to 
have  been  spoken,  set  out  the  slander 
as  follows  : — "  You  **   (meaning  the 
plaii^tiff)   "  are   a   common   robber." 
"  You  "  (meaning  the  plaintiff)  "  rob- 
bed the  parish"  (meaning  the  parish 
of  G.,  thereby  meaning  that  the  said 
plaintiff,  whilst  he  was  such  relieving- 
officer,  and  in  the  exercise  of  his  of- 
fice as  such  relieving-officer,  wilfuUy, 
knowingly    and     corruptly,   and    in 
violation  of  his  duty  as  such  reliev- 
ing-officer, caused  and  enabled  persons 
to  receive  relief  out  of  the  property 
of   the    said   Union   who   were    not 
proper  subjects  to  receive  such   re- 
lief,   and    thereby   caused    a    larger 
rate    for   the    relief  of   the  poor  to 
be  levied   off  the    said   parish    than 
otherwise  would   have   been).      The 
slander  alleged    in   the    third    count 
was  in  the  same  words  as  that  in  the 
fii*8t,  and  the  innuendo  the  same  as  in 
the  second,  except  that  for  the  words 
''caused  and  enabled  persons  to  re- 
ceive  relief  out  of  the  property   of 
the  said  Union  "  were  substituted  the 
words  ''  gave  relief  to  persons  out  of 
the  fund  of  the  said  Union."     The 
defendant  pleaded  separately  to  each 
of  the  above  counts  that  the  plaintiff, 
whyst  he  was  employed  as  such  re- 
lieving-officer, received  fifty  bags  of 
meal,  of  the  goods  and  chattels  of  the 
Guardians  of  the  Poor  of  the   said 
Union,  and  wilfully  misapplied  them, 
contra  formam  statuti.     Held^  that 


PLEADING. 


PLEADING. 


729 


the  pleas  were  bad,  for  not  justifying 
the  words  alleged  in  the  sense  attri- 
buted to  them  by  the  innuendos  in  the 
declaration.  C.  P.  3PManus  v. 
M'Enroe  332 

33.  A  plea  of  justification  to  a  declara- 
tion in  slander  must  justify  the  words 
alleged  to  have  been  spoken  in  the 
sense  attributed  to  them  by  the  plain- 
tiff's innuendos.  Ibid 

34.  To  an  action  of  covenant  against  the 
heir,  on  a  covenant  by  liis  ancestors, 
for  himself,  his  heirs,  executors,  ad- 
ministrators and  assigns,  the  defendant 
pleaded  that  he  hath  not,  nor  at  the 
commencement  of  this  suit,  nor  at  any 
time  before  or  since,  had  any  lands, 
^.,  by  hereditary  descent  in  fee-sim- 
ple, from  his  ancestor  the  covenantor. 
Heldy  on  special  demurrer,  to  be  bad, 
for  omitting  to  negative  that  the  de- 
fendant had  estates  pur  autre  vie  by 
descent  from  the  covenantor.  C.  P. 
Fitzgerald  v.  Fitzgerald  347 

35.  To  an  action  of  debt  for  Railway 
calls,  the  defendant  pleaded  that  at  the 
time  of  the  making  of  the  said  sup- 
posed contract  in  the  declaration 
mentioned  he  was  an  infant;  Held^ 
on  special  demurrer,  that  the  plea 
was  informal,  no  contract  being  stated 
in  the  declaration ;  and  that  consist- 
ently with  the  language  of  the  plea,  a 
case  might  exist  in  wluch  the  liability 
would  not  arise  solely  from  contract. 
Q.  B.    Midland  Railway  v.  Quinn 

383 
To  a  second  action  for  calls,  the  de- 
fendant pleaded  by  his  guardian  that 
before  the  calls  were  made  and  before 
the  registry  of  any  person  as  a  share- 
holder, the  defendant  had  bought  the 
shares  from  different  persons  ;  but 
before  the  defendant  was  registered 
as  holder  of  them,  and  before  the  calls, 
an  agreement  was  made  between  him 
and  the  plaintiffs,  whereby,  in  con- 
sideration of  his  undertaking  to  pay 
all  the  calls,  the  plaintiffs  promised  to 
place  his  name  on  the  register,  and  in 
pursuance  of  the  agreement  they  did 
place  his  name  on  the  register ;  that 
he  was  and  is  an  infant,  and  that  he 


has  not  at  any  time  derived,  nor  does 
he  seek  to  derive,  any  benefit  or  ad- 
vantage from  the  shares.  Held,  on 
special  demurrer  that  the  plea  was 
bad,  in  not  showing  an  entire  aban- 
donment of  all  interest  in  the  subject- 
matter  of  contract  Ibid 

36.  To  a  declaration  for  penalties  the 
defendant  pleaded  a  prior  action  pend- 
ing against  him  for  tlie  same  penalties 
at  suit  of  another  informer  ;  the 
plaintiff  replied  that  the  writ  of 
summons  and  declaration  in  the  for- 
mer action  were  sued  out  and  filed 
by  the  plaintiff  therein  by  fraud  and 
covin,  contrary  to  the  statute.  Held, 
that  the  statute  4  Hen.  7,  c.  20,  did 
not  apply  to  the  case  of  a  plea  of 
a  prior  suit  pending,  but  only  to  cases 
of  judgments  recovered,  and  to  bars 
by  final  proceedings,  and  therefore 
that  the  replication  was  not  warranted 
by  that  statute.  Q.  B.  Pounds  v. 
Carr  599 

37.  Held  also,  that  such  replication  was 
bad  at  Common  Law  on  special  de- 
murrer Ibid 

38.  Held  also,  that  the  present  action 
being  a  penal  one,  the  defendant  was 
not  within  the  6  Anne,  c.  10,  entitled 
to  plead  double  matter  Ibid 

39.  To  an  action  on  a  bill  of  exchange 
by  indorsee  against  acceptor,  the  de- 
fendant pleaded  the  general  issue,  and 
a  plea  that  before  the  promises  were 
made,  and  the  bill  accepted,  the  de- 
fendant was  discharged  as  an  insol- 
vent debtor,  and  that  before  his 
discharge  he  filed  a  schedule,  and 
that  the  promises  were  made,  and  the 
bill  of  exchange  was  accepted,  for 
and  in  consideration  of  the  debt  con- 
tracted before  the  defendant  was  so 
discharged,  which  debt  was  set  out 
in  the  schedule,  and  for  no  other  con- 
sideration. The  plaintiff  replied  de 
injuria.  Held,  that  evidence  being 
given  that  the  bill  was  a  renewal  bill, 
given  in  consideration  of  a  party 
withdrawing  his  opposition  to  the 
insolvent's   discharge,   the  defendant 

I      was  discharged  from  liability  there- 
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upon,  and  that  the  replication  de 
injurid  was  no  answer  to  such  plea. 
Q.  B.    Blunden  v.  Marsh  608 

40.  Setnble — The  plaintiff  should  have 
replied  he  was  indorsee  for  valuable 
consideration  without  notice        Ibid 

41.  To  an  action  of  trespass,  quare 
clausum  f regit ^  the  defendant  pleaded 
the  recovery  of  a  judgment  against 
the  plaintiff  and  another,  and  the 
issuing  of  a^./a.  on  foot  thereof,  and 
justified  under  thi8^.ya.  The  plaintiff 
replied  that  bj  an  order  of  the  Insol- 
vent Debtors'  Court,  the  plaintiff,  then 
being  an  insolvent  debtor  in  custody, 
and  a  prisoner  in  the  gaol  of,  &c., 
was  duly  discharged  according  to 
3  &  4   Vic,  c.  107,  of  and  from  the 

'judgment  debt  and  damages  in  the 
plea  mentioned,  which  order  and 
discharge  still  remained  in  full  force. 
— Vernation, — Held^  on  special 
demurrer,  that  the  replication  was 
bad,  for  not  showing  how  the  plain- 
tiff was  discharged  from  the  judg- 
ment, or  how  he  was  entitled  to  relief 
under  the  Insolvent  Debtors'  Act,  or 
that  he  had  taken  the  proper  steps  to 
entitle  him  to  be  discharged.  Q.  B. 
Jackson  V.  Mercer  624 

42.  Qiuere  is  such  actionable  ?         Ibid 

43*  To  a  count  in  trespass  for  breaking 
and  entering  the  plaintiff's  close  on 
the  25th  of  October  1850,  the  defend- 
ants pleaded  that  before  the  said  time 
when,  Sfc,  to  wit  on  the  24lA  of  Oc- 
tober 1850,  the  plaintiff  was  seised 
in  bis  demesne  as  of  fee  of  the  said 
close  ;  and  being  so  seised,  after- 
wardsj  to  wit  on  the  day  and  year 
last  aforesaid^  and  before  the  time^ 
S^^  demised  the  said  close  to  the 
defendant  J.  M.,  his  executors,  ad- 
ministrators and  assigns,  for  one  year 
certain,  and  thenceforward  from  year 
to  year  as  long  as  should  be  agreed 
upon  ;  virtute  cujus  the  defendant 
J.  M.  c^terwards^  to  wit  on  the  day 
and  year  aforesaid,  entered  and  be- 
came and  was  possessed  thereof  for 
the  term  aforesaid,  wherefore  the  said 
J.  M.,  in  his  own  right,  and  the  other 


defendants  as  bis  servants,  broke  and 
entered  the  said  close,  &Cn  gna  sunt 
etedem.  Seldy  that  the  plea  was  bad 
as  amounting  to  the  general  issue. 
C.  P.    De  Bathe  v.  Martin        657 


PRACTICE  IN  PLEADING. 
See  Demubrer. 

1.  A  declaration  in  debt  contained  a 
special  count,  and  also  counts  for  use 
and  occupation,  and  on  an  account 
stated.  The  special  count  averred 
the  execution  of  a  lease  by  P.  W.  to 
J.  D.,  the  assignment  of  it  to  the  de- 
fendant, and  the  descent  of  the  rever- 
sion on  the  plaintiff^  and  that  one  and 
a-half  year's  rent  was  in  arrear.  The 
common  counts  related  to  other  lands 
which  the  defendant  held  under  an 
accepted  proposal.  The  defendant 
pleaded  nil  debet  and  paid  money 
into  Court  generally.  Held,  that  the 
defendant  was  not  at  liberty  to  apply 
such  payment  to  any  particular  count 
of  the  declaration,  but  that  it  admitted 
his  liability  upon  all.  C.  P.  Lyster 
V.  Odium  52 

2.  The  plaintiff  having  given  notice  to 
show  the  amount  of  rent  due  out  of 
the  premises  comprised  in  the  first 
count,  Held,  that  he  did  not  thereby 
preclude  himself  from  lelying  on  the 
defendant's  admission  by  payment  of 
money  into  Court  Ihid 

3.  Where  in  an  action  of  debt,  a  plea  of 
confession  was  of  such  a  form  that 
judgment  could  not  be  entered  there- 
on, and  the  defendant  refused  to  give 
a  consent  for  judgment,  the  Court 
ordered  that  a  plea  of  the  general 
issue  that  had  been  filed  be  set  aside 
and  judgment  entered  for  the  plain- 
tiff.   £.     Cowan  y.Wfdker  68 

4.  When  a  declaration  had  been  filed, 
varying  from  the  common  form  pre- 
scribed by  the  New  Greneral  Orders, 
the  Court  will  not  make  an  order 
deeming  it  good;  but  will  allow  the 
plaintiff  to  take  it  off  the  file,  paying 
any  costs  incurred  by  the  defendant. 
Q.  B.     Simeocks  v.  Duff  86 

5.  The  Court  will  allow  a  declaration 
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to  be  filed  varying  from  the  form 
prescribed  by  Uie  Greneral  Orders. 
Q.  B.    Magraih  ▼.  M'Intyre        88 


6.  Where  there  is  but  one  plaintiff  in 
ejectment,  it  is  no  ground  for  an 
application  to  vary  from  the  form 
prescribed  by  the  General  Orders. 
Q>  B.    Lord  Stradbrooke  v.  Brown 

90 

7.  In  an  action  by  payee  against  maker 
of  a  note,  made  payable  in  the  body 
of  it  at  a  particular  place,  the  form  in 
schedule  to  Greneral  Orders  is  inappli- 
cable, as  presentment  is  necessary  to  be 
averred,  and  liberty  will  be  given  to 
depart  from  form  in  schedule,  and  costs 
of  the  motion.    E.  Daly  v.  Cotsman 

137 

8.  Where  a  plea  bore  date  5th  February 
1861,  omitting  the  words  **  in  the 
year  of  our  Lord,"  such  omission  is 
no  ground  for  setting  aside  the  plea 
for  irregularity.  Q.  B.  Howard  v. 
JSPNevin  193 

9.  Where  a  demurrer  is  taken  to  a  de- 
claration containing  two  counts,  one 
of  which  is  good  and  the  other  bad, 
the  demurrer  will  be  overruled  as 
being  two  large.  Q.  B.  Spearing  v. 
Hamilton  243 

10.  Semble — On  the  argument  of  a  de- 
murrer to  the  defendant's  pleas,  it  is 
not  necessary,  to  entitle  the  defen- 
dant's Counsel  to  argue  objections  of 
general  demurrer  to  the  declaration, 
that  they  should  have  been  noted  in 
the  demurrer  books.  C.  P.  M*Manus 
V.  M'Enroe  332 

11.  Where  the  defendant  demurs  tx>  the 
copy  of  the  declaration  served  pur- 
suant to  the  13  Vic,  c.  18,  and  it 
afterwards  appears  that  the  copy  does 
not  correspond  with  the  declaration 
on  the  file,  and  that  the  grounds  of 
demurrer  do  not  apply  to  the  latter, 
the  Court  will  permit  the  demurrer 
to  be  withdrawn.  And  Semble — If 
the  Court  are  satisfied  that  the  defen- 
dant's attorney  was  not  aware  of  the 
variance  at  the  tfme  of  filing'  the 
demurrer,  they  will  compel  the  plain- 
tiff to  pay  the  costs  occasioned  by  his 


mistake.     C.  P.      O'ConneU  v.  Un- 
thank  362 

12.  On  the  argument  of  a  demurrer  to  a 
declaration  the  Court  must  give  judg- 
ment according  to  the  declaration  on 
the  file,  and  not  according  to  the 
copy  served,  pursuant  to  the  13  Vic, 
c.  18  ;  although  if  the  defendant  have 
been  induced  to  demur  in  conse- 
quence of  having  been  served  with 
an  erroneous  copy  of  the  declaration, 
the  Court  may  compel  the  party  in 
default  to  amend,  and  pay  the  costs 
occasioned  by  his  mistake.  C.  P. 
Palmer  v.  Robinson  364 

13.  In  an  action  by  drawers  against 
acceptors  of  a  bill  of  exchange,  the 
acceptors  being  a  partnership,  the 
surviving  member  of  which  was  a 
lady  who  had,  since  the  bill  was  ac- 
cepted, married : — Held,  the  common 
form  of  declaration  was  not  sufficient, 
and  leave  to  vary  therefrom  was 
granted.  Q.  B.  Comyns  v.  Dal- 
gleish  496 

14.  A  declaration  for  work  and  labour  by 
two  surviving  contractors,  on  a  canse 
of  action  vesteii  in  three,  contained  a 
count  for  interest,  and  was  signed  by 
Counsel.  Heldy  that  such  declara- 
tion would  not  be  set  aside  as  irregu- 
lar.    Q.  B.    Reilly  v.  Guinness  5^S 

16.  In  an  ejectment  for  non-payment  of 
rent,  where  the  attorney  acting  for 
one  defendant  had  by  mistake  inclu- 
ded in  his  plea  other  defendants  for 
whom  he  was  not  authorised  to  appear, 
the  Court  permitted  the  plea  to  be 
amended  without  an  affidavit  of 
merits.  C.  P.    Trench  v.  Hinds    666 

POLICY  OF  INSURANCE. 

A  policy  of  insurance,  effected  on  the 
life  of  A,  contained  a  recital,  that  A 
was  a  nurseryman  and  had  warranted, 
and  did  thereby  warrant,  several  mat- 
ters, therein  particularly  specified, 
respecting  his  age,  profession,  state 
of  health,  and  mode  of  life ;  and  also 
contained  a  proviso,  that  if  A  should 
die  upon  the  high  seas,  or  fdo  de  se, 
&c.,  or  if  any  thing  so  warranted  as 
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PROHIBITION. 


aforesaid  should  not  be  true,  or  if  any 
circumstance  material  to  the  insurance 
should  not  have  been  truly  stated,  or 
should  have  been  misrepresented  or 
•  concealed,  or  should  not  have  been 
fully  and  fairly  disclosed  and  commu- 
nicated to  the  Company,  or  if  any 
fraud  should  have  been  practised 
upon  the  Company,  or  any  false 
statement  made  to  them  in  or  about 
the  obtaining  or  effecting  of  the  in- 
surance, the  policy  should  be  void, 
and  all  moneys  paid  on  account  there- 
of forfeited. 

A  declaration  in  assumpsit  on  this  po- 
licy, after  setting  forth  the  policy,  its 
consideration,  and  the  promise  by  the 
Company,  averred  that  the  statements 
of  the  matters  warranted  [setting 
them  forth  sericUim]  were  true,  and 
that  there  was  not  any  circumstance 
material  to  the  insurance  mis-stated 
or  misrepresented,  or  concealed,  or 
not  justly  and  fairly  disclosed,  and 
that  there  was  not  any  fraud  prac- 
tised on  the  Company,  or  any  false 
statement  made  to  them  in  or  about 
the  effecting  of  the  policy,  and  con- 
cluded in  ike  usual  form.  At  the 
trial  a  proposal,  executed  by  A'  prior 
to  the  execution  of  the  policy,  was 
proved,  which  contained  several  que- 
ries put  to  A,  and  his  answers  there- 
to ;  and  at  foot  thereof  was  an 
agreement  that  the  particulars  there- 
in mentioned,  and  which  might  be 
stated  by  A,  should  form  the  basis 
of  the  contract  between  A  and  the 
Company ;  and  if  there  was  any  frau- 
dulent concealment  or  untrue  alle- 
gation contained  therein,  or  any 
circumstance  material  to  the  insur- 
ance should  not  have  been  fully 
communicated  to  the  Company,  or 
there  should  be  any  fraud  or  mis- 
statement, all  money  which  should 
have  been  paid  on  account  of  the 
insurance  should  be  forfeited,  and 
the  policy  void. 

ffeldy  that  the  proposal  was  no  part  of 
the  contract. 

Held  alsOf  that  according  to  the  true 
construction  of  the  contract  between 


the  parties,  a  statement  made  in  or 
about  the  obtaining  of  the  policy 
must  be  not  only  false,  but  also  ma- 
terial to  the  insurance,  in  order  to 
vitiate  the  policy,  and  that  the  ques- 
tion of  materiality  was  properly  leii  to 
the  decision  of  the  jury.  £x.  Ch. 
Anderson  v.  Fitzgerald  251 

[^Dissentientibus  Monahan,  C.  J., 
PiGOT,  C.  B.,  and  Jackson,  J.]  Ibid 

POOR  LAW. 
See  Burgess. 
Pleading. 
Registry  Affeaxs. 

A  house  occupied  by,  or  in  the  possession 
of  a  caretaker,  is  not  liable  to  be  rated 
for  the  relief  of  the  poor.  Q.  B.  The 
Guardians  of  North  Dublin  Union 
V.  ScoU  76 

POSTEA. 
See  Abcendment,  5. 
Judgment,  2. 

POST-OFFICE. 
See  Mandamus. 

Railway  Company. 

POWER. 
See  Lease,  3,  5,  6. 

PRACTICE. 
See  Respective  Titles. 

PRIVILEGED  COMMUNICATION. 
See  Evidence,  6. 

Justice  of  the  Peace. 

PROCESS. 
See  Service  of  Process. 

PROCESS  AND  PRACTICE. 
See  Costs. 

Setting  aside  Proceedings. 

PROCLAMATION. 
See  Criminal  Law. 

PROFERT. 
See  Pleading. 

PROHIBITION. 
An  order  for  a  prohibition  will  not  be 


PROPOSAL. 

granted,  unless  there  be  a  suggestion 
or  affidavit  filed  as  ground  for  the 
order.     Q.  B.     Harte  v.  Byrne    557 

The  certificate  directed  by  10  TF.  3,  c.  6, 
8.  1,  entitling  an  ecclesiastical  person 
to  recover  from, his  successor  a  por- 
tion of  the  sum  expended  in  the  im- 
provement of  a  glebe,  although  granted 
after  the  death  of  the  party  making 
the  improvements,  is  valid  Ihid 

PROPOSAL. 
See  Policy  of  Insukarce. 

QUASHING  PROCEEDINGS. 
See  Mandamus. 

QUO  WARRANTO. 
See  Mandamus. 

1 .  Semble,  the  proceeding  given  by  the 
3  &  4  Vic,  c.  1 08,  by  appeal,  to  have 
a  party's  name  erased  from  the  bur- 
gess-roll as  being  disentitled  to  be 
thereon,  is  substituted  for  a  quo  war- 
rantOi  and  an  order  of  the  Court, 
erasing  a  party's  name  from  the  bur- 
gess-roll, has  a  retrospective  effect, 
and  renders  the  office  void  ab  initio. 
Q.  B.     Wauchob  v.  Reynolds      158 

2.  Where  at  a  municipal  election  for 
the  office  of  Alderman,  votes  not  pro- 
perly entered  on  the  burgess-roll  had 
been  received  and  recorded,  with  the 
assent  of  a  burgess  who  was  canvass- 
ing for  the  office : — Held^  that  by  his 
assent  to  the  reception  of  such  votes 
he  thereby  disqualified  himself  from 
objecting  to  their  legality  on  an  ap- 
plication for  an  information  in  the 
nature  of  a  quo  warranto,  Q.  B. — 
The  Queen  v.  M'Mahon  2 1 8 

RAILWAY  COMPANY. 
See  Ejectment,  3. 
Evidence,  17* 
Mandamus. 

A  Railway  Company  is  not  bound  to 
carry  a  mail  guard  with  bags  at  the 
same  rate  as  an  ordinary  passenger ; 
and  before  the  Postmaster-General 
can  compel  a  Railway  Company  to 
carry  such  mail  bags,  a  privity  must 
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exist  between  them  by  the  execution 
of  a  special  contract.  Q.  B.  The 
Queen  v.  The  Irish  South  EcLstem 
Railway  Con^any  29 

RECEIPT. 
See  FoRGSBY. 

RECORD. 
See  Evidence,  1. 
Judgment. 
Wbit  of  Ebbob. 

RE-DOCKETING. 
See  Abiendment,  1, 

REPLEVIN. 
See  Evidence. 

RESCUE, 
See  Cbiminal  Appeal. 

REGISTRY. 

In  a  memorial  executed  by  the  grantee 
of  a  deed,  it  is  not  necessary,  to  vali- 
date the  registry,  that  such  memorial 
contain  the  place  of  abode  of  the 
subscribing  witness  or  witnesses  to  it. 
8  G,  1,  c.  16,  only  applies  to  deeds 
registered  after  the  death  of  the 
grantee.     Q.  B.     O'Brien  v.    Tylee 

647 
REGISTRATION. 

See  BuBGESS. 

REGISTRATION  OF  JUDGMENT. 
See  Costs,  3,  4,  6,  7- 

REGISTRY  APPEALS. 

1.  Where  a  regbtry  appeal  does  not 
state  the  point  of  law  relied  on,  or 
insufficiently  states  it,  the  case  will 
be  remitted  to  the  Assistant-Barrister. 
Ex.  Ch.     O'Brien  v.  Hamilton    454 

2.  The  name  of  the  claimant  was  Robert 
Phayre  ;  the  person  rated  in  the 
Poor-law  books  as  in  occupation  of 
the  premises  was  the  landlord  John 
M'Donel,  and  the  name  on  the  list 
was  James  Phayre.  It  was  sworn 
there  was  no  other  person  of  the 
name  of  Phayre  in  the  borough  but 
Robert  Phayre.    Held^  that  the  name 
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of  Robert  Phayre  not  appearing  on 
any  list,  and  no  notice  of  claim  to 
register  having  been  proved,  the 
claimant  was  properly  rejected.  Ex. 
Ch.    Phayre  v.  M'Donel  460 

3.  Semble — The  Assistant-Barrister  has 
no  power  under  the  statute  to  alter 
a  Christian-name  in  the  list.         Ibid  i 

4.  The  13  &  14  F»c.  c  69,  prescnbes 
the  time  of  holding  Registry  Sessions 
for  1851  between  the  Ist  of  January 
and  14th  of  February  ;  the  Assistant- 
Barrister  signed  the  statement  of  facts 
and  the  appeal  on  the  15th  of  Feb- 
ruary. Heldj  that  he  had  no  jurisdic- 
tion, and  that  such  appeal  could  not 
be  entertained.  £x.  Ch.  A^new  v. 
Fowler  462 

5.  A*  rate  'being  struck  in  a  Poor-law 
Union  in  October  1849,  the  Guar- 
dians divided  it  into  instalments,  and 
by  printed  notices  the  rate-payers 
were  apprised  thereof  and  receipts  I 
and  check-books  were  issued  to  the  I 
collectors  for  the  first  instalment.  In  1 
September  1850  the  collectors  re- 
quired the  rate-payers  to  pay  all  rates 
payable  to  the  31st  of  March  1850, 
and  the  first  instalment  was  accord- 
ingly paid.  In  November  1850  the 
Guurdians  directed  the  payment  of 
the  second  instalment.  Heldy  that 
the  first  instalment  was  the  only  rate 
payable  on  the  31st  of  March  1850, 
and  that  the  non-payment  of  the 
second  instalment  on  that  day  did 
not  disqualify  the  rate-payers  being 
registered. — [Ckamptom,*  J.,  dissen- 
Henieli^^Q.  B.  Beime  v.  Clerk  of 
Peaea  466 

RENEWAL. 

See   COVBNANT. 

RENT. 
See  LxASB. 

LODQMBMT  OF  MoMST. 

RENTCHARGE. 
See  Plsadino. 

REJOINDER. 
See  Pleaoivo. 


REPLICATION. 
See  Plsading. 

SeTTIRO  abide  PftOCEBDIflGS. 

RULE  FOR  JUDGMENT. 
See  Judgment. 

RETURN. 
See  Mandamus. 

Railway  Cobtpant. 

SCIRE  FACIAS. 
See  Sebvice  of  Process. 

1.  Scire  facias  to  revive  a  judgment  in 
ejectment,  not  to  issue  as  of  course 
under  the  168th  General  Order.  E. 
Lessee  Scully  v.  Ejector  137 

2.  Where  interest  has  been  paid  on  a 
judgment  up  to  the  last  gale  day,  the 
order  to  revive  is  absolute  in  the  first 
instance.    E.    Berkeley  v.  Newenkam 

487 

3.  Orde*  for  scire  facias  to  revive  a 
judgment  absolute,  in  the  first  in 
stance,  under  the  l69th  New  General 
Rule,  where  interest  paid  to  last  gale 
day.  Ibid 

4.  A  conditional  order  granted  to  re- 
vive a  judgment  in  ejectment,  there 
being  less  than  a  year's  rent  due, 
when  the  tenant  was  guilty  of  bad 
faith  towards  the  landloM.  E.  Lessee 
Scully  V.  Murphy  534 

SECURITY  FOR  COSTS. 

1 .  The  trustees  of  a  legal  estate  being  al- 
lowed to  take  defence  to  an  ejectment, 
although  not  served,  the  Court  wiU 
not,  on  the  hearing  of  the  application 
for  permission  so  to  do,  make  an  order 
that  they  shall  give  security  fl>r  eosts ; 
a  substantive  application  must  be 
made  for  that  purpose.  Q.  B.  Anof^- 
mous  140 

2.  Where  a  defendant  entered  a  rule  for 
non  pros.,  and  the  plaintiff  obtained 
a  rule  to  declare  under  the  6(Hh  Ge- 
neral Order  on  payment  of  one  pound 
costs,  which  the  defendant  aoeepied, 
Held^  that  the  latter  had  waived  his 
right  to  obtain  seourity  for  eosts. 
C.  P.     Parke  v.  Parhe  632 


SERVICE. 


SETTING  ASIDE.        735 


SERVANT. 
See  Masteb  and  Sebvant. 

SERVICE  OF  PROCESS, 
See  OuTiiAWBT. 

Where  a  defendant  is  resident  in  Ame- 
rica, the  Court  deemed  service  on  his 
wife,  resident  in  this  country,  good 
service  under  the  171st  General  Or- 
der.    Q.B.     Kiddy.  Riddle         86 

Service  of  a  summons  will  not  be  sub- 
stituted on  the  attorney  of  a  defendant, 
unless  the  attorney  be  engaged  for 
him  in  a  suit  actually  pending.  Q.  B. 
Staunton  v.  Brownings  88 

Where  service  of  sci.  fa.  cannot  be 
effected  in  conformity  with  the  171st 
New  General  Order,  the  party  may 
apply  either  to  have  service  deemed 
good,  or  to  substitute.  E.  Exe- 
cutors Dodwell  V.  Carroll  484 

SET-OFF. 

Rent  due  by  the  husband  ii^dividually 
cannot  be  set-off  against  rent  due  to 
the  husband  in  right  of  his  wife.  E. 
(yHalloran  v.  Studdert  245 

SETTING  ASIDE  PROCEEDINGS. 

IP  See  OUTLAWBY. 

Pleading. 

1.  Where  a  writ  of  summons  required  ; 
the  defendant  to  cause  an  appearance 
to  be  entered  for  him  in  an  action  of 
debt,  and  the  declaration  grounded 
thereon  was  in  assumpsit ;  this  is 
but  an  irregularity,  and  the  pro- 
ceedings will  be  set  aside  on  motion  ; 
but  where  the  irregularity  is  waived 
by  the  defendant  having  taken  a  step 
in  the  cause,  the  motion  will  be 
refused  with  costs.  Q>  B.  Doyle  v. 
Callanan  1 

2.  A  writ  of  summons  issued  requiring 
the  defendant  to  enter  an  appearance 
to  an  action  on  a  promissory  note  is 
irregular,  in  not  stating  the  foro.  of 
action,  and  will  be  set  aside;  but 
without  costs.    Q.  B.    Duhig  v.  Lee 

83 

3.  A  plea  will  be  set  aside  if  filed  with- 
out the  signature  of  Counsel.  Q.  B. 
M'Nally  v.  Kearney  84 


4.  A  replication  set  aside  for  irregu- 
larity, it  not  bein^  entitled  as  of  the 
day  and  year  of  filing,  without  costs. 
Q.  B.     WaU  V.  Cooper  85 

« 

5.  A  defence  in  ejectment  will  be  set 
aside  when  a  copy  is  not  served  with 
notice  of  the  defence.  Q.  B.  Lessee 
Greer  v.  Ejector  87 

6.  Where  a  plea  bore  date  the  6th  of 
February  1851,  omitting  the  words 
"  in  the  year  of  our  Lord  : " — Held, 
suoh  omission  was  no  ground  for 
setting  aside  the  plea  for  irregularity. 
Q.  B.     Howard  v.  JtPNevin         193 

7.  A  defendant  having  entered  and 
served  the  rule  for  judgment  of  non- 
pros., before  the  expiration  of  six. 
months  from  the  date  of  his  appear- 
ance, may  mark  judgment  pursuant 
thereto  at  any  time  within  the  year 
from  the  service  of  such  rule.  C.  P. 
O'Brien  v.  O'Kelly  342 

8.  In  an  action  for  diverting  a  water- 
course a  judgment  by  default  set 
aside,  the  defendant  undertaking  to 
let  the  stream  flow  pending  the  action 
and  without  prejudice  to  it,  as  it  did 
at  the  time  of  the  diversion.  E. 
Kenyon  v.  Lindsay  482 

9.  The  declaration  in  ejectment,  under 
13  Vic,  c.  18,  should  include  the 
names  of  all  persons  served  with  the 
writ  of  summons.  If  an  interlocu- 
tory judgment  be  marked  against  a 
defendant  for  whom  a  parliamentaiy 
appearance  has  been  entered,  but  who 
has  not  been  included  in  the  declara- 
tion, such  judgment  is  irregular  and 
will  be  set  aside.  C.  P.  Eyre  v. 
Hallanan  629 

10.  A  judgment  entered  on  a  warrant 
of  attorney  will  be  set  aside  if  the 
contract  on  which  it  was  founded 
was  for  an  interest  in  land  and  usu- 
urious.     E.    Rhodes  v.  Baker      488 

11.  Where  a  verdict  is  obtained  by  any 
misrepresentation  affecting  a  material 
part  of  the  case,  it  will  be  set  aside, 
even  though  the  misrepresentation  was 
inadvertent.    E.    Weldy  y.O'FarreU 
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SHERIFF. 
See  Arbbst,  2, 3. 

Capias  ad  SATUFACUNDuif. 

1.  An  irreguUrity  in  a  bailable  process, 
such  as  the  omission  to  indorse  the 
amount  of  bail,  or  to  state  by  whom 
it  was  directed,  or  not  giving  the 
residence  of  the  defendant,  will  not 
justify  a  Sheriff  in  not  executing  it, 
and  is  no  cause  against  an  attachment 
issuing  against  him.  Q.  B.  O^Rorke 
V.  Kiruella  496 

2.  Action  against  a  Sheriff  for  a  &lse 
return  to  a  writ  ofJL  fa. — Heldy  the 
Sheriff  not  estopped  from  showing 
the  writ  to  be  unsealed,  from  having 
acted  under  said  writ  and  returned 
goods  on  hands  for  want  of  buyers. 

Held  aisOf  that  the  seal  was  essential. 
£•     Gallogly  v.  Ormshy  545 

SLANDER. 
See  EviDBNCB. 
Pleading. 

STAMP. 

An  instrument  in  writing  made  between 
landlord  and  tenant,  and  dated  the 
25th  of  July  1 846,  expressed  that  it 
was  thereby  agreed  between  the  par- 
ties thereto  that  P.  C.  (the  tenant)  u 
to  have  a  lease  of  the  lands  of  B.  for 
his  own  life  at  an  acreable  rent,  pay- 
able half-yearly,  the  first  payment  to 
be  made  on  the  29th  of  September 
then  next,  and  that  both  parties  should 
abide  their  costs  of  a  pending  eject- 
ment. Held^  that  as  the  instrument 
could  only  operate  as  an  agreement  to 
grant  a  lease  for  the  life  of  P.  C*,  it 
was  properly  stamped  with  a  2s.  6d. 
stamp.  C.  P.  Lessee  Watson  v.  Cloo- 
ney  58 

Semble — The  word  **•  release  "  in  the  8 
&  9  Vie.  c.  106,  s.  3,  seems  to  be  a 
misprint  lor  "lease."  Ilnd 

STATUTES. 

PABTICULAB   STATUTB8    CITED    AND 
COMMENTBD    ON. 

52  Hen.  3,  c.  23.    Landlord  and  Tenant 

208 


25  C?.  2,  c  13. 
28  G.  3,  c  31. 
39  G.  3,  c.  63. 
54  G.  3,  c.  68. 


4  Hen.  7,  c  20.     Fraud  and  Covin  599 

10  Car.  1,  c,  6.     Limitations  691 

6  Anne^  c.  10.     Double  Pleading      601 

11  Anne^  c.  2.     Landlord  and  tenant 

27,238 

7  ^.  3,  c.  12.     Stotute  of  Frauds    348 

9  ^.  3,  c  10.      Suggestion  of  Breaches 

489 

10  W.  3,  8.  6.    Ecclesiastical  Law   557 

4  (?.  1,  c.  5.  Landlord  and  Tenant  27 
10&.  1,  c5.  Mines  114 
15&.  2,  c.  10.    Mines  116 

Ejectment  61 

Bill  of  ExcqitUNis  408 
Criminal  Law  641 
Proctor  599 

1  G.  4,  c.  87.    Ejectment — Overholding 

tenants  331 

9  G.  4,  c.  14.  Statute  of  Limitations 

691 
9  G.  4,  c.  54.     Criminal  Law  100 

9  G.  4,  c.  55.     Criminal  Law  100 

10  &.  4,  c.  56.    Friendly  Societies    91 

5  <&  6  FT.  4,  c.  62.    Abolition  of  Oaths 

198 

6  &  7  IT.  4,  c.  93.     Burgess  144 
6  &  7  FT.  4,  c.  111.      Criminal  Law- 
Evidence      101 

6&7  IF.  4,  c  116.    Grand  Jury 

471,  669 
1  Vic.  c.  26.  Estate  pur  autre  vie  348 
1  &  2  Pfc.  c.  56.  Poor  Law  76,  373 
1  &  2  Vic.  c.  101.  Slander — Justifica- 
tion 335 
1  &  2  Vie.  c.  106.      AssiBtant-Barrister 

-^Appeal  77 

1  &  2  Vic.,  c.  109.     Tithe    Renteharge 

239 

2  Vice.  1.    Poor  Law  Amendment  78 

3  <&  4  Vic.  c.  105.     Abolition  of  Arrest 

25,519 
Insolvent  Act 

118,624 
Municipal  Corpora- 
tion 142,  620 
Poor  Law  77 
Bating                  144 

8  <&  9  Vic.  c.  106.     Stamp  60 

9  &  10  Ftc.  c.  64.    Interpleader      432 

9  &  10  Vic.  Ce  1 1 1.    Landlord  and  Te- 

nant      28,  322 

10  Vic.  c.  31.    Poor  Law  335 

11  ii  \2  Vic.  c.  2.     Crime  and  Outrage 

69 


3  &  4  Vic.  c.  107. 

3&4  Vice.  108. 

6  &  7  Vic  c.  56. 

6  &  7  Vic  c.  93. 


STATUTES. 


TROVER. 


737 


1 1  &  12  Vie.  c.  28.      Imprisonment  for 

debt  141 

1 1  &  1 2  Vie.  G.  7H.      Criminal   Appeal 

73,  102 

1 2  Vie.  ell.     Criminal  Law  1 00 
12  &  13  Vie.  c.  16.     Justice  of   Peace 

197 

12  &  13  Vie.  c.  77.  Incumbered  Estates 

41 

13  &  14  Vie.  c  18.    Process  and  Prac- 

tice    1,66,66,83,331,362 
13  &    14  Vie.  c.   69.    Registration  of 

Voters  464 

13  &  14  Vie.  c.  74.     Registry  of  Judg- 
ments 64 

Loeal  and  Personal, 

Railway  Acts— 1  &  2  Vie.  c.  98  ;  7  &  8 

Vic.  c.  85.  29 

STAYING  PROCEEDINGS. 

1.  Where  judgment  has  been  had  in  an 
ejectment  for  non-payment  of  rent  by 
defiiult  and  an  habere  issued,  the  de- 
fendant is  not  entitled  to  have  the 
proceedings  stayed  on  payment  of 
the  rent  for  which  the  ejectment  was 
brought,  and  the  costs.  Q.  B.  Lessee 
Taylor  v.  Ejector  27 

2.  Where  a  defendant  obtained  an  in- 
terpleader order,  staying  a  plaintiff 
from  proceeding  in  an  action  of  trover 
for  certain  goods,  on  condition  that 
these  goods  should  be  returned  to 
plaintiff,  and  which  were  in  pursu- 
ance of  such  order  returned,  the 
plaintiffs  were  restrained  prosecuting 
another  action  for  the  non-delivery 
of  these  goods  within  a  reasonable 
time.     Q.  B.    Leahy  v.  Maleomson 

432 

3.  A  rule  entered  pursuant  to  the  1 36th 
General  Order  is  irregular^  if  the  affi- 
davit of  the  facts  has  not  been  fUed, 
previous  to  the  entry  of  the  rule. 
The  plaintiff  having  served  notice  of 
trial,  before  the  Consolidated  Court 
of  Nisi  Prius,  in  a  case  which  that 
Court  was  not  authorised  to  try,  and 
which  was  struck  out  by  the  Judge 
on  that  ground:  Semble — The  de- 
defendant   was   entitled   to  enter   a 


rule  under  the  136th  General  Order, 
that  the  plaintiff  should  pay  the 
costs  of  such  notice  of  trial,  and 
that  the  proceedings  be  stayed,  the 
plaintiff  not  having  proceeded  to  trial 
in  pursuance  of  his  notice.  C.  P. 
Smith  V.  Waldron  627 

SUBLETTING. 
See  Ejectment. 

SUBSTITUTION  OF  SERVICE. 
See  Appearance. 

Service  op  Process. 

SUGGESTION. 

A  party  will  not  be  permitted  on  the 
trial  of  a  suggestion  of  breaches,  to 
impeach  the  instrument  on  which  it 
is  grounded,  on  a  charge  of  its  being 
usurious.    E.    Rhodes  v.  Baker  488 

SUMMONS. 
See  Writ  op  Summons. 

SURETY. 
See  Bond. 

SURPLUSAGE. 
See  Criminal  Law,  2. 

SURRENDER. 
See  Evidence. 
Lease. 

TITHE  RENTCHARGE. 
See  Plbadino. 

TITLE. 
See  PuBADiNO. 

TRESPASS. 
See  Covenant. 
Evidence. 

Master  and  Servant. 
Pleading. 

TRIAL. 
See  Costs. 

Notice  op  Trial. 

TROVER. 
See  Evidence,  14. 
Pleading. 
Stating  Progesdings. 


738  TRUST. 

TRUST. 
See  Evidence. 

TRUSTEE. 
See  Notice  to  Quit. 

USURY. 

See  Setting  aside  Procsedinqs. 

« 

VARIANCE. 
See  Demurrek. 

Evidence,  12,  21. 
Pleading. 

VENIRE  DE  NOVO. 
See  Judgment. 

VENUE. 

1.  In  an  action  for  tithe  rentcharge  by  the 
administrator  of  an  incnmbent  against 
the  owner  of  the  first  estate  of  in- 
heritance, the  venue  is  transitory. 
Q.  B.     Galway  v.  O'Meagher      235 

2.  Application  to  chancre  venue  on  special 
grounds  cannot,  under  the  92nd  New 
General  Rule,  be  made  until  issue 
joined  on  all  the  pleas.  E.  Lewis 
V.  Walters  486 

VERDICT. 
See  Amendment,  5. 

Where  a  verdict  is  obtained  by  any 
misrepresentation  affecting  a  material 
part  of  the  case,  it  will  1^  set  aside, 
even  though  the  misrepresentation 
was  inadvertent.  E.  Weldy  v.  OTar- 
rell  667 

VOTING. 
See  Quo  Warranto. 

WAIVER. 
See  Irregularity. 

Security  for  Costs. 

WARRANT  OF  ATTORNEY. 
See  Setting    aside     Proceed- 
ings. 

A  judgment  entered  on  a  warrant  of 
Httomey  will  be  set  aside  when  the 
contract  on  which  it  was  founded  was 
usurious.     E.     Rhodes  v.  Baker  488 

WARRANTY. 
See  PoucY  OF  Insurance. 


WILL. 

WASTE. 
See  Covenant. 

SembU — ^Fire  not  occasioned  by  n^li- 
gence  is  not  waste  ;  and  where  an 
injury  is  merely  the  result  of  acci- 
dent, without  neglect,  the  waste 
therefrom  resulting  is  not  permis- 
sive.    Q.  B.     White  v.  M'Cann  205 

WILL, 

A   testator,  seised  pur  autre  vie  of  a 
moiety  of  the  lands  of  M.,   with  a 
covenant  for  perpetual  renewal,  de- 
vised   "one  third  undivided  part  of 
his  freehold  in  the  said  M.,"  together 
with  other  lands,  '*  to  his  son  George 
for  ever,  with  power  to  him  to  be- 
queath the  same  to  his  lawful  heirs 
male  or  female  in  such  proportions  as 
he  should  think  proper,  thereby  how- 
ever binding    and    obliging  him   to 
leave  one-half  of  his  said  lands  to  his 
present  children  by  his  late  wife,  or 
to  the  survivors  or  survivor  of  them, 
in   such    divisions    or  shares    as   he 
should  please."      He    then    devised 
another  one-third  to  his  son  Joseph 
in  similar  terms,  and  the  remaining 
one-third  to  his  wife  Elizabeth  durin«r 
her  life ;  and  if  his  son  John  should 
marry  a  Protestant,  he  bequeathed  to 
him  the   said  one-third   part  of  the 
above  lands  after  the  death   of  his 
mother,^for  ever,  with  full  power  for 
him  to  give  or  leave  the  same  to  his 
lawful  heirs  male  or  female  in  such 
shares  as  he  should  think  proper ;  and 
if  any  one  or  more  of  his  said  three 
sons  should  die  without  leaving  law- 
ful issue,  his  or  their  third  parts  should 
go  to  the  surviving  brothers  or  bro- 
ther, and  their  lawful  issue  as  above  ; 
and  if  all  his  said  three  sons  should 
die  without  lawful  issue,  that  all  the 
said  lands  should  go  to  his  daughter 
J.  F.  and  her  issue  for  ever.  The  will 
contained  a  bequest  of  twelve  guineas 
to  J.  F.,  to  be   paid  within  a  year 
after  her  mother's  death  equally  by 
her  three  brothers ;  and  also  the  fol- 
lowing clause : — "  As  my  son  George 
or  Joseph  might  possibly,  by  the  in- 
fluence of  a  second  wife,  make  a  long 


WILL. 


WRIT. 
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lease  at  a  low  rent  to  or  in  trust  for 
the  children  of  soch  second  wife,  of 
that  half  of  the  land  which  I  intend 
should  be  a  provision  for  their  pre- 
sent children  by  their  first  wife,  my 
will  is  that  one-half  of  the  land  shall 
go  to  their  present  respective  child- 
ren»  the  survivors  and  survivor  of 
them,  free,  clear  and  discharged  of 
all  debts,  incumbrances  or  leases 
above  seven  years  from  their  deaths." 
Held^  that  George  Mahon  took  an 
estate  for  life  in  one-sixth  of  the  lands 
of  M.,  with  remainder  to  his  children 
living  at  the  date  of  the  will,  for  their 
lives,  subject  to  a  power  of  distribu- 
tion by  Greorge,  with  remainder  to 
George  in  qwui  tail,  and  that  he  took 
an  immediaite  estate  in  qwui  tail  in 
another  one-third.  That  Elizabeth, 
the  testator's  widow,  took  an  estate 
for  life  in  another  one-third,  with  re- 
mainder to  the  testator's  son  John  in 
quasi  tail,  with  remainder  to  the  tes- 
tator's sons  George  and  Joseph  as 
tenants  in  common  in  qutui  tail,  with 
cross  remainders  between  them,  with 
remainder  to  J.  F.  in  quasi  tail,  and 
that  Joseph  took  an  estate  in  quasi 
tail  in  the  remaining  one-third.  C.  P. 
In  re  Mahon  567 

R.  B.  by  his  will  limited  an  estate  to 
J.  B.  and  S.  B.  for  their  lives  as  te- 
nants in  common,  with  remainder,  on 
the  death  of  either,  to  the  other  for 
life :  the  will  then  contained  a  devise 
to  trustees  to  preserve  contingent  re- 
mainders, and  after  the  death  of  the 
survivor  of  them  the  said  J.  B.  and 
S.  B.,  the  devise  was  '*  to  permit  and 
suffer  the  lawful  issue  male  of  said 
J.  B.  and  S.  B.,  or  the  lawful  issue 
male  of  one  of  them,  in  case  the  other 
shall  have  no  issue  at  the  time  of  his 
decease,  to  take  and  receive  the  rents, 
issues  and  profits  of  the  said  premises 
share  and  share  alike  during  their  re- 
spective natural  lives  ;  and  in  case  of 
no  issue  male  of  either  of  them  living 
at  the  death  of  the  survivor  of  them, 
then  to  permit  the  issue  female  of 
them  and  each  of  them,  during  their 
natural  lives,  to  receive  the  rents. 


issues  and  profits  thereof  share  and 
share  alike." 

The  will  then  contained  a  power/ ena- 
bling J.  B.  and  S.  B.,  or  the  survivor 
of  them,  or  the  heirs  male  of  such 
survivor,  to  make  leases  of  the  pre- 
mises, and  then  followed  these  words : 
*'  provided  and  in  case  the  said  J.  B. 
and  S.  B.  shall  both  die  without  leav- 
ing any  issue  male  or  female  of  them 
or  either  of  them  living  at  the  time 
of  the  death  of  the  survivor  of  them, 
then  and  in  such  case  I  devise  the 
same  to  D.  B.  and  B.^  S.  'share  and 
share  alike  for  ever." 

Heldy  that  the  words  *'  issue  male " 
meant  ^'  heirs  male,"  and  that  S.  B. 
took  an  estate  tail  under  the  will. 
Ex.  Ch.     Blaekwell  v.  Hale        6 1 2 

A,  being  seised  of  estates  held  in  fee- 
simple  and  for  lives,  devised  all  his 
real  and  freehold  estates,  subject  as  to 
one  denomination  to  certain  annuities, 
to  his  son  B.  and  to  his  issue  male 
and  female  in  such  shares,  manner 
and  proportions  as  ho  might  by  deed 
or  will  appoint,  with  power  to  join- 
ture a  wife ;  and  in  case  of  the  death 
of  B.  without  lawful  issue,  then  he 
devised  all  his  said  real  and  freehold 
estates  to  his  three  daughters  equally 
share  and  share  alike  as  tenants  in 
common  and  not  as  joint  tenants,  and 
to  their  heirs  and  assigns.  Held^  that 
B.  took  an  estate  tail  in  the  fee-simple 
lands  and  in  q[uasi  tail  in  the  free- 
holds for  lives.  C.  P.  Ex  parte 
Whiisiti  633 

WITNESS. 
See  EviDERCK,  13. 

WRIT. 

See  AMBNDBfENT,  2,  3,  4. 

C4FIAS  AD  SATISFACIXRDUlf. 

WRIT  OF  ERROR. 

1.  Semhle — When  a  writ  of  error  lies, 
the  Court  of  Criminal  Appeal  has  no 
jurisdiction.  Cr.  Ap.  The  Queen  v. 
Byrne  100 
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WRIT. 


WRIT. 


2.  Whett  there  is  an  dlegation  of  dim- 
inution in  a  record  on  which  a  writ  of 
«rror  is  about  being  brought,  the 
proper  course  is  to  iMue  the  writ  df 
error  and  obtain  a  certiorari  to  return 
tlM  record,  and  on  return  thereof  to 
idlege  diminution,  if  the  part  sought 
to  be  inserted  be  omitted.  Q<  S* 
Evam'  CkariHBs  v.  AinA  of  Ireland 

394 

3.  Where  a  trial  was  had,  and  a  biU  of 
exceptions  taken  to  the  charge  of 
the  Judge,  which  exceptions  were  al- 


lowed, and  a  tefdre  de  now  awarded, 
and  a  second  trial  had,  and  a  verdict 
found  in  fovour  ^f  the  exceptants  ;  on 
a  writ  of  error  issued,  thesb  proceed- 
ings were  omitted  on  the  record  ; 
Held^  that  the  plaintiff  in  error  was 
entitled  to  a  certiorari^  to  have  these 
matters  returned  as  part  of  the  re- 
cord.   Ex.  Ch.  Ibid  396 

WRIT  OF  SUMMONS. 

Sec   ABDEin>ll£9T. 

Sbttinq  Asms  Pbocbeding8» 
1,2. 


